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4762  United  States  District  Court  Boom, 

San  Francisco,  Cal., 
Monday,  May  10,  1909—10.30  a.  m. 
The  hearing  was  resumed  before  the  Special  Examiner,  Hon.  Syl- 
vester G.  Williams,  at  the  above  time  and  place. 

Present:  On  behalf  of  the  Complainant,  Mr.  C.  A.  Severance  and 
Mr.  G.  E.  Hasted;  on  behalf  of  the  defendants,  Mr.  R.  S.  Lovett 
and  Mr.  Peter  F.  Dunne. 

FRED  F.  CONNOR, 

being  duly  sworn  as  a  witness  on  behalf  of  the  Complainant,  testi- 
fied as  follows: 

Direct  examination  by  Mr.  Severance  : 

Q.    Mr.  Connor,  where  do  you  live?  \ 

A.  Berkeley.  ' 

Q.  And  where  is  your  business? 

A.  1148  Harrison  Street  in  San  Francisco. 

Q.  Were  you  ever  in  the  railroad  service? 

A.  Yes,  sir. 

Q.  Will  you  state  where,  when,  and  in  what  capacities  you  served  ? 

A.  With  the  Chicago,  Milwaukee  &  St.  Paul  at  Winona,  Minneapo- 
lis, and  Dubuque,  Iowa ;  after  that  with  the  Great  Northern  in  San 
Francisco;  for  nearly  two  years  again  with  the  Chicago,  Milwaukee 
&  St.  Paul;  then  with  the  O.  R.  &  N.,  the  same  city;  then  with  the 
Panama  Railroad;  and  after  that  in  the  steamship  business,  with 
the  Pacific  Coast  Steamship  Company. 

Q.  When  did  you  enter  the  service  of  the  O.  R.  &  N.  ? 
4763        A.  July,  1894. 

Q.  How  long  did  you  continue  with  them  ? 

A.  Till  February,  1898. 

Q.  In  what  capacity? 

A.  General  agent. 

Q.  At  San  Francisco? 

A.  Yes,  sir. 
,  Q.  With  what  company  were  you  connected  after  that  ? 

A.  The  Panama  Railroad. 

Q.  For  how  long?  , 

A.  About  six  years. 

Q.  Previous  to  your  service  with  the  O.  R.  &  N.  in  San  Francisco, 
what  was  your  relation  to  the  Milwaukee  here  ?  You  said  you  were 
connected  with  the  Milwaukee  &  St.  Paul  here. 

A.  I  was  at  first  traveling  freight  and  passenger  agent  in  Nevada 
and  California,  and  for  the  last  two  or  three  months,  prior  to  leaving 
them,  in  the  city  ticket  office,  San  Francisco. 

Q.  How  long  were  you  with  the  Great  Northern  in  San  Francisco  ? 
71535— vol  T— 09 1  2899 
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A.  Lacking  two  months  of  three  years. 

Q.  Those  two  engagements  with  the  Milwaukee  road  and  the  Great 
Northerntmmediately  preceded  your  going  with  the  O.  R.  &  N.  ? 

A.  Yes,  sir.*   •  *•    ^^ 

Q.  What  was  your  position  with  the  Panama  Railroad  ? 

A.  Pacific  Coast  agent. 

Q.  And  after  you  left  the  Panama  Railroad  you  went  with  the 
Pacific  Steamship  Company,  did  you? 

A.  Yes,  sir. 

Q.  In  what  capacity? 

A.  Freight  trafiic  manager. 

Q.  And  still  had  your  headquarters  here? 

A.  Yes,  sir. 

Q.  When  did  you  quit  the  service  of  the  Pacific  Coast  Steamship 
Company  ? 

A.  The  first  of  September,  1907. 

4764  Q.  Do  you  recall,  while  you  were  representing  the  O.  R.  &  N. 
here,  a  certain  rate-war  which  occurred  between  the  O.  R.  &  N. 

boat-line  and  other  boat-lines  and  the  Shasta  Route,  between  here 
and  Portland? 

A.  Yes,  sir. 

Q.  When  did  that  begin  and  how  did  it  begin  and  how  did  it 
terminate?     What  rates  were  in  force  while  it  was  going  on ? 

A.  At  the  time  I  entered  the  service  of  the  O.  R.  &  N.,  in  the  latter 
part  of  July,  1894,  the  competition  on  the  ocean  was  in  the  nature 
of  steam  schooners  going  north  after  lumber  cargoes,  that  cut  our 
north-bound  rates  from  here  to  Astoria  and  Portland.  To  meet  those, 
I  made  special  rates  at  times  to  take  traffic  which  we  would  otherwise 
lose,  until  that  cutting,  which  was  rather  indiscriminate  and  irregular, 
became  quite  extensive,  and  finally  it  was  decided  by  the  traffic 
manager  at  Portland  that  a  flat  rate  ought  to  be  established,  and  it 
was  then  authorized  from  Portland,  and  was  established,  I  believe, 
first  at  a  dollar  and  a  half  and  afterwards  at  $1.00,  a  ton,  weight 
or  measurement.  That  continued  for  quite  a  while ;  I  don't  remember 
how  long,  but  something  over  a  year.  Mr.  McNeil  was  receiver  of 
the  company,  and  on  visiting  San  Francisco  he  investigated  the  con- 
ditions and  found  that  the  steam  schooners  were  really  in  need  of  a 
north-bound  cargo  on  account  of  the  weather  conditions  and  that  the 
kind  of  fighting  we  were  doing  was  unnecessary,  that  they  had  to 
have  the  cargo  anyhow,  and  the  matter  of  rates  cut  very  little  figure. 
An  understanding  was  reached  by  which  they  would  take  some  north- 
bound cargo  on  account  of  ballast,  to  keep  the  steamer  down  by  the 
head. 

4765  Q.  What  was  the  position  of  the  railroad,  the  Shasta  Route, 
in  this  controversy? 

Mr.  Lovett.  Had  he  finished  his  statement? 

Mr.  Severance.  Oh,  I  beg  pardon. 

Witness.  Well,  that  understanding  (as  I  call  it)  reached  at  that 
time,  provided  for  the  re-establishment  of  regular  rates  on  the  ocean 
line,  and  in  the  meantime  the  Southern  Pacific  Shasta  Route  had 
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reduced  its  rates.  I  think  the  scale  at  that' time  was  $1.30  first-class, 
and  they  had  never  taken  any  particularly  active  part  in  the  traffic 
between  San  Francisco  and  Portland,  and  they  made  a  level  rate  of 
12£  cents  per  hundred  pounds,  all  classes,  with  two  commodity  rates 
of  7£  cents ;  I  think  that  was  on  sugar  and  salt. 

Q.  74  cents  a  hundred? 

A.  Yes,  sir. 

Q.  That  would  be  $1.50  a  ton? 

A.  $1.50  a  ton. 

Q.  And  your  rate  was  $1  a  ton. 

A.  When  the  steamer  line  had  reached  a  point  where  they  were 
ready  to  advance  their  rate  or  re-establish  the  old  rate,  or  as  near 
to  it  as  they  thought  advisable,  they  notified  the  Southern  Pacific,  so 
I  understand.  I  did  not  make  the  notice  myself.  It  is  my  under- 
standing they  notified  the  Southern  Pacific  of  their  intention,  and 
the  Southern  Pacific  declined  to  advance  its  rate  at  that  time  because 
of  some  difficulty  or  unsettled  differences  between  the  Southern  Pacific 
Railroad  and  the  O.  R.  &  N.  river  lines  on  the  Willamette  River, 
particularly  to  or  from  the  Willamette  Valley  and  Portland.  The 
negotiations  between  the  Southern  Pacific  and  the  O.  R.  &  N.  I  know 
nothing  about,  which  led  up  to  a  point  where  the  Southern  Pacific 
was   willing   to    advance   its   rail   rate   between    San    Fran- 

4766  cisco  and  Portland,  but  it  was  finally  accomplished  and  the 
steamship  rate  was  advanced  to  45  cents  scale  of  rates.     Prior 

to  the  cut,  however,  it  had  been  75  cents.  At  that  time  the  railroad 
rate  was  advanced,  I  think,  to  51  cents  first-class  scale  on  less  car- 
loads, maintaining  a  differential  between  the  rail  and  ocean  line  of 
6  cents  on  less  than  carloads  and  3  cents  per  hundred  on  carloads. 

Mr.  Lovett.  Those  figures  are  per  hundred,  of  course? 

Witness.  Per  hundred  pounds. 

Q.  And  did  that  differential  continue  as  long  as  you  were  con- 
nected with  the  O.  R.  &  N.« 

A.  I  think  that  differential  was  in  effect  when  I  left  the  company. 

Q.  How  did  traffic  move  between  here  and  Portland  during  that 
war?  Did  it  move  entirely  steamship,  or  entirely  rail,  or  both  boat 
and  rail? 

A.  We  carried  about  as  much  traffic  as  usual  during  the  rate-war, 
and  so  far  as  I  know  the  proportion  of  the  business  to  the  water  lines 
competitive  with  the  rail  line  was  as  much  as  it  had  ever  been.  My 
recollection  is  that  the  railroads  got  very  little  freight  during  that 
time  or  during  any  time  prior  to  this  rate- war. 

Q.  How  was  it  after  that,  after  the  settlement,  after  the  differential 
was  established? 

A.  I  could  not  say ;  I  do  not  know. 

Q.  You  don't  know  how  it  was  divided? 

A.  The  only  way  I  had  of  knowing  at  the  time  was  the  informa- 
tion my  solicitors  gave  me  as  to  the  quantity  of  freight  going  to  the 
Southern  Pacific  freight-sheds,  by  watching  the  marks  and  ways  of 
hauling  and  one  thing  or  another.    We  had  no  records  except 

4767  what  we  could  pick  up  in  that  manner. 
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Q.  Were  the  Southern  Pacific  soliciting  that  freight? 

A.  That  I  don't  know. 

Mr.  Lovett.  I  didn't  catch  the  last  question. 

Mr.  Severance.  He  said  the  only  way  they  had  to  find  out  how 
much  was  going  to  the  Southern  Pacific  was  through  the  solicitors, 
who  watched  the  marks. 

Mr.  Lovett.  Did  he  state  what  they  reported  ? 

Q.  Judge  Lovett  asks  whether  you  stated  what  report  you  received 
from  your  solicitors  about  the  way  freight  moving  to  Portland  by 
the  Shasta  Route. 

A.  They  would  report  occasionally  a  carload  of  wine  assembling 
in  the  Southern  Pacific  freight-sheds,  or  a  cargo  of  canned-goods. 

Q.  For  Portland? 

A.  For  Portland. 

Q.  Now,  you  said  that  there  were  certain  unsettled  conditions  in 
the  Willamette  Valley  growing  out  of  the  boat  line  of  the  O.  R.  &  N. 
Will  you  explain  what  you  mean  by  that,  Mr.  Connor? 

Mr.  Lovett.  Didn't  he  say  he  didn't  know  anything  about  the 
Willamette  boat  line? 

Mr.  Severance.  No  ;  he  said  that  he  didn't  take  part  in  the  nego- 
tiations, that  there  were  unsettled  matters  relating  to  the  boat  line. 

Mr.  Lovett.  I  don't  know  as  he  can  tell.  I  understood  him  to  say- 
he  knew  nothing  about  the  Willamette  boat-line. 

Witness.  I  didn't  know  anything  about  the  negotiations.  I  will 
say  that  all  I  did  know  was,  that  there  was  competition  existing 
4768  between  the  O.  R.  &  N.  boat  lines  and  the  Southern  Pacific  rail- 
lines  in  the  Willamette  Valley  on  traffic  to  and  from  the  Wil- 
lamette Valley  and  Portland  and  some  through  to  San  Francisco, 
that  is,  where  we  had  freight  from  here  via  Portland  and  the  boat- 
lines,  in  competition  with  the  direct  rail  line  to  the  same  point.  The 
trouble  that  I  spoke  of  related  to  the  local  traffic  in  competition  in 
the  valley,  which  had  been  going  on  for  quite  a  long  time.  The 
Southern  Pacific,  I  believe,  sought  to  reach  an  agreement  with  this 
O.  R.  &  N.  There,  being  differences  between  them,  the  time  to  raise 
the  rate  on  the  ocean  line  between  here  and  Portland  having  arrived, 
the  Southern  Pacific  wouldn't  come  in  and  raise  their  rail  rates  so  we 
could  raise  our  ocean  rates  until  they  had  reached  an  agreement  in 
the  Willamette  Valley.  How  they  reached  that  agreement  I  don't 
know. 

Q.  What  was  the  traffic,  if  any,  that  moved  to  San  Francisco  from 
the  Willamette  Valley  by  the  boat  lines  ? 

A.  What  was  the  first  of  that  question  ? 

Q.  What  was  the  traffic  moving  to  San  Francisco,  if  any,  from 
the  Willamette  Valley,  that  was  taken  down  by  the  O.  R.  &  N.  boat- 
lines  and  then  brought  here  by  boat? 

A.  Grain  and  potatoes. 

Q.  Did  you  have  any  personal  knowledge  of  the  movement  of  hops; 
and  apples  and  lumber  out  of  the  Willamette  Valley,  by  your  line,! 
to  points  in  the  east? 
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A.  To  points  in  the  east? 

Q.  Yes. 

A.  That  didn't  go  on  the  ocean  line? 

Q.  Yes. 

A.  That  moved  out  by  Portland  and  rail? 

Q.  Yes. 

A.  I  have  no  knowledge  of  that. 

Q.  That  was  handled  in  Portland  ? 

4769  A.  That  was  handled  in  Portland.     I  have  only  a  general 
knowledge  of  such  conditions  prevailing,  but  I  know  nothing 

about  details. 

Q.  What  was  the  situation  as  between  the  O.  E.  &  N.  and  the 
Southern  Pacific  out  of  San  Francisco  on  traffic  destined  to  Montana 
points  during  the  time  you  were  connected  with  the  O.  R.  &  N.  ? 

A.  We  carried  traffic  from  San  Francisco  to  Montana  points  in 
connection  with .  our  northern  rail  connections,  with  which  we  had 
through  rates  and  divisions — the  Northern  Pacific,  the  Great  North- 
ern, and,  for  some  Montana  points,  the  Oregon  Short  Line.    * 

Q.  How  did  that  move  out  of  San  Francisco? 

A.  Boat-line ;  that  is,  the  traffic  we  carried  moved  out  of  here  by 
boat  line. 

Q.  That  is  what  I  am  speaking  of.  And  where  did  it  leave  the 
boat — at  Portland  or  Kalama? 

A.  At  Portland. 

Q.  And  how  did  it  move  from  Portland,  suppose  it  was  going  on 
to  Montana  over  the  Great  Northern? 

A.  We  carried  it  to  Spokane  and  transferred  it  to  the  Great  North- 
ern at  that  point,  and  when  the  Great  Northern  carried  with  us  we 
delivered  at  Wallula  Junction ;  when  the  Oregon  Short  Line  carried 
it  in  connection  with  us,  we  delivered  it  to  them  at  Huntington. 

Q.  Did  the  Southern  Pacific  Company  participate  in  traffic  to 
those  points  out  of  San  Francisco? 

A.  It  had  a  line  via  Ogden  in  connection  with  the  Utah  &  North- 
ern, and  what  amount  of  business  they  got  that  way  I  don't 

4770  know,  but  I  presume  they  got  their  share  because  occasionally, 
now  and  then,  we  learned  about  a  car  going  that  way.     Of 

course  I  tried  to  get  any  we  could. 

Q.  What  was  the  class  of  business  that  moved  to  Montana  points 
from  San  Francisco  by  these  various  points? 

A.  Nearly  all  the  California  products,  like  wine,  dried  fruit,  sugar, 
canned  goods. 

Q.  Did  the  boat  and  rail  lines  have  any  differential  on  that  traffic? 

A.  Not  on  interior  rail  business.     , 

Q.  Then,  the  rates  were  the  same  if  they  moved  over  the  boat  line 
to  Portland  and  then  by  rail  to  Montana  as  if  they  moved  by  the 
Southern  Pacific  from  here  to  Ogden  and  thence  to  Montana  ? 

A.  Yes,  sir. 

Q.  Did  any  of  that  Montana  traffic  secured  by  the  Southern  Pacific 
go  by  Portland  and  thence  by  the  Northern  Pacific,  do  you  know  ? 
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A.  I  have  no  way  of  knowing  that.  It  would  be  a  circuitous  route 
for  them  to  carry  it  that  way,  and  presumably  they  would  not  carry 
it  that  way.    I  don't  know  anything  about  that. 

Q.  How  was  the  passenger  business  between  here  and  Portland  as 
between  the  O.  E.  &  N.  boat  line  and  the  Shasta  Route  ? 

A.  We  carried  a  very  heavy  business  on  our  steamers  during  the 
pleasant  weather,  the  so-called  better  season  for  the  ocean  travel. 

Q.  Did  you  make  any  efforts  to  get  that  business  ? 

A.  Yes,  sir. 

Q.  How  frequently  did  your  steamers  run  when  you  were  con- 
nected with  the  O.  R.  &  N.  ? 

A.  If  I  recollect,  when  I  first  joined  the  company  we  were 

4771  running  a  three-days'  service;  we  had  three  steamers  on  the 
route,  but  only  for  a  short  time,  until  it  was  changed  to  five 

days  apart,  one  steamer  having  been  withdrawn.  When  two  steamers 
were  operating,  each  vessel  made  a  round-trip  in  ten  days,  so  we 
had  a  sailing  from  here  every  five  days. 

Q.  Was  the  Southern  Pacific  running  a  passenger  train  between 
here  and  Portland  for  that  traffic  too  ? 

A.  Yes,  sir.  At  that  time  I  think  they  only  had  one  train  a  day, 
the  evening  train  No.  15  and  16. 

Q.  When  did  they  put  on'  the  second  train,  if  you  remember  ? 

A.  I  don't  remember  that.  The  morning  train  used  to  run  as  far 
as  Redding.  They  afterwards  ran  that  train  through,  but  when  they 
started  to  run  through  I  don't  remember. 

Q.  During  the  time  of  this  war  in  freight  traffic,  what  happened 
to  the  passenger  rates  between  here  and  Portland  by  boat  and  rail? 

A.  I  don't  recollect  clearly  whether  the  passenger  rate  was  cut  to 
$5  at  the  same  time  the  freight  rate  was  cut  to  $1  or  not ;  I  am  not 
sure.  But  at  or  about  that  time  the  passenger  rates  were  cut,  so  that 
we  had  a  first-class  rate  of  $5  and  a  second-class  rate  of  $2.50. 

Q.  Do  you  remember  when,  if  at  all,  the  passenger  rate  by  the 
Shasta  Route  was  cut  ? 

A.  At  the  same  time,  but  I  don't  remember  the  dates. 

Q.  Do  you  remember  to  what  figure  they  cut  their  passenger  rate? 
If  you  don't  recollect,  it  doesn't  make  any  difference;  it  is  already 
proved. 

A.  No,  I  don't  recall  it;  it  would  be  guess-work  on  my  part.  I 
remember  the  rate  as  it  was  cut  was  under  the  rebate  system. 

4772  A  man  would  pay  a  regular  fare,  and  on  arrival  at  Portland 
would  cash  his  rebate  coupon,  making  the  net  rate  less  than 

the  regular  rate,  which  would  prevent  the  scalping  of  the  ticket  or 
the  use  of  it  to  intermediate  points.  The  passenger  had  to  go  to 
Portland  to  get  the  benefit  of  the  cut-rate. 

Q.  Did  your  boats  stop  at  any  intermediate  points? 

A.  Astoria  was  the  first  stop. 

Q.  No  point  this  side  of  Astoria? 

A.  Astoria  and  Portland  only. 

Q.  Did  your  cut  rates  apply  to  Astoria  or  only  to  Portland? 

A.  Both. 
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Q.  The  same  rate? 

A.  Yes,  sir. 

Q.  Flat  rate? 

A.  Yes,  sir. 

Q.  You  say  the  Southern  Pacific  cut-rate  on  passengers  applied 
only  on  through  business  to  Portland— not  to  interior  points  ? 

A.  That  is  the  only  thing  I  know  about.  I  don't  know  of  any 
other  application. 

Q.  Now,  that  rebate  check  which  you  speak  of,  I  assume  in  this 
case  is  not  used  in  the  offensive  way  in  which  rebates  are  sometimes 
spoken  of.    That  was  a  published  affair? 

A.  It  was  the  understanding  with  the  passenger  that  he  had  to  go 
to  Portland  to  get  his  drawback  or  rebate  or  the  difference  between 
the  full  fare  and  the  cut-rate  fare. 

Q.  What  I  wanted  to  get  at  was:  there  was  nothing  secret  about 
the  Southern  Pacific  doing  this? 

A.  Not  at  all,  no,  sir. 

Q.  They  publicly  advertised  they  would  carry  passengers  on  those 
terms. 
4773        A.  It  was  merely  a  method  of  protecting  the  intermediate 
business. 

Q.  Now,  on  business  destined  to  Montana  points,  was  the  solicita- 
tion of  that  business  active  on  the  part  of  all  the  lines?  I  mean 
freight  business. 

A.  Why,  I  should  say  it  was,  generally  speaking,  yes. 

Q.  That  was  on  equality  of  rates? 

A.  Eates  were  equal.  The  ocean  line  had  to  assume  the  marine 
risk  on  the  ocean. 

Q.  At  the  time  these  cut-rates,  or  reduced  rates,  I  will  call  them, 
were  in  force,  after  this  war,  between  here  and  Portland,  do  you 
know  whether  any  business  moved  from  interior  points  to  San  Fran- 
cisco destined  to  Portland  or  from  Portland  destined  to  San  Fran- 
cisco, paying  a  local  rail  rate  and  then  going  by  boat  ? 

A.  I  don't  remember. 

Q.  You  understand  my  question,  don't  you  ? 

A.  I  understand  that  you  want  to  know  if  any  interior  business, 
interior  to  San  Francisco  or  interior  to  Portland,  was  attracted  to 
the  ocean  line  on  account  of  the  cut  rate  ? 

Q.  Yes,  by  paying  the  local  rate  into  Portland  or  into  San  Fran- 
cisco and  then  moving  by  boat. 

A.  A  good  many  of  the  commodities  moving  from  San  Francisco, 
so-called  California  products  that  are  not  produced  in  San  Francisco, 
would  be  obliged  to  come  in  here  by  rail  lines  or  by  Sacramento  River 
water  lines,  boat  lines,  to  get  our  steamship  connection.  But  I  can't 
say  that  on  account  of  the  war,  so-called,  this  traffic  moved  from  the 
interior  in  greater  volume  than  it  did  before.  When  rates  were  stable 
it  was  true  that  some  freight  came  to  San  Francisco  from  interior 
points  to  move  by  water,  because  it  was  assembled  here  to  make  com- 
bination cars. 
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4774  Q.  Was  the  differential  that  was  established  between  the 
two  lines  sufficient  in  amount  to  pay  the  local  in  from  some  of 

these  interior  points  and  make  the  rates  equal  with  the  main  line, 
or  not? 

A.  We  didn't  think  it  was  at  the  time. 

Q.  You  didn't  think  it  was  ? 

A.  No,  sir. 

Q.  Do  you  remember  the  Southern  Pacific  tariff  that  was  published 
at  the  time  this  commodity  rate  of  7£  cents  on  salt  and  sugar  and  a 
flat  rate  of  12J  cents  was  put  in ?     Did  you  see  it? 

A.  Yes,  sir. 

Q.  Was  there  any  notation  on  that  tariff  as  to  the  reason  for  put- 
ting it  in? 

A.  Yes,  sir. 

Q.  What  was  it? 

A.  It  read  something  like  this 

Mr.  Lovett.  I  think  the  tariff  itself  is  the  best  evidence.  The 
defendants  object  to  that. 

Mr.  Severance.  To  save  time,  I  will  ask  you  to  produce  that  tariff. 
I  presume  they  were  all  burned  up  at  the  time  you  had  the  fire  here, 
but  if  you  can  produce  it  the  testimony  will  be  stricken  out  and  the 
tariff  put  in. 

Mr.  Lovett.  Go  ahead.    My  objection  stands,  however. 

A.  "  The  rates  herein  named  are  not  considered  reasonable  or  fair, 
but  are  forced  by  unreasonable  competition  on  the  ocean,  and  will 
apply  between  or  to  and  from  the  points  named  only,  and  not  to  or 
from  intermediate  points."  Some  such  clause  as  that — to  call  the 
attention  of  the  public  to  the  reasons  why  the  rates  were  put  in,  and 
that  they  were  not  considered  just  or  fair,  but  were  forced  by  water 
competition. 

Q.  When  you  were  with  the  Pacific  Coast  Steamship  Company, 
did  any  traffic  move  to   San  Francisco  by  that  line  which 

4775  originated  in  the  east? 

A.  Move  to  San  Francisco? 

Q.  Yes,  that  originated  in  the  east — so-called  transcontinental 
business. 

A.  Yes,  sir. 

Q.  Over  what  lines? 

A.  The  three  northern  lines,  with  which  the  Pacific  Coast  Steam- 
ship Company  co-operated  on  transcontinental  business,  namely,  the 
Canadian  Pacific,  the  Great  Northern,  and  the  Northern  Pacific. 

Q.  How  did  that  business  move — at  an  equality  of  rates  or  on  a 
differential  ? 

A.  Equal  rates. 

Q.  What  class  of  business  moved  that  way  ? 

A.  General  merchandise  from  far  east,  Missouri  River  points  and 
east,  and  flour  and  grain  from  the  western  points  on  those  lines. 

Q.  Do  you  recall  the  time  that  the  Canadian  Pacific  had  a  differ- 
ential on  San  Francisco? 

A.  Yes,  sir. 
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Q.  Was  there  much  transcontinental  traffic  moved  by  the  Canadian 
Pacific  to  San  Francisco  at  that  time  ? 

A.  At  that  time  I  was  not  connected  with  the  lines  carrying  that 
traffic,  and  I  didn't  know  what  volume  it  was. 

Q.  You  were  with  the  O.  R.  &  N.  then?" 

A.  Yes,  sir,  and  the  Great  Northern. 

Q.  You  stated  that  you  were  for  several  years  with  the  Panama 
Railroad  Company.  Did  that  company  form  a  part  of  a  trans- 
continental line  or  of  a  line  between  the  Atlantic  Ocean  and  San 
Francisco  ? 

A.  Yes,  sir. 

Q.  In  connection  with  what  company  ? 

A.  The  Pacific  Mail  Steamship  Company  and  the  Panama  Rail- 
road Steamship  line,  so-called,  on  the  Atlantic. 

4776  Q.  When  you  first  went  with  the  Panama  Railroad,  did  the 
Pacific  Mail  have  boats  on  both  sides  of  the  Isthmus,  or  only 

one? 

A.  Only  on  this  side. 

Q.  How  did  the  traffic  that  was  carried  by  that  route  reach  the 
isthmus  from  New  York? 

A.  On  the  Panama  Railroad  steamers.  The  line  was  called  the 
Panama  Railroad  Steamship  line. 

Q.  And  then  moved  across  the  isthmus  by  rail,  and  on  this  side 
brought  up  by  the  Pacific  Mail? 

A.  By  the  Pacific  Mail. 

Q.  Under  what  kind  of  an  arrangement  was  that  business  worked, 
do  you  know  ? 

A.  Arrangement  as  to  what? 

Q.  Well,  as  to  manner  of  handling  the  traffic,  the  division  of 
revenue  and  the  rates. 

A.  There  was  a  traffic  agreement  between  the  two  companies  in 
which  there  was  set  forth  that  the  Panama  Railroad  Company  would 
have  the  prerogative  of  making  the  east-bound  rates. 

Mr.  Lovett.  We  object  to  that  question  and  answer  because  it 
appears  there  was  a  contract  which,  I  presume,  was  in  writing,  and 
I  think  that  is  the  best  evidence. 

Mr.  Severance.  Very  well ;  I  have  a  copy  of  it  here. 

Q.  Do  you  remember  whether  that  contract  was  in  writing  at  the 
time  you  went  with  the  Panama  road? 

A.  Was  in  writing? 

Q.  Yes. 

A.  Yes,  sir. 

Q.  It  was? 

A.  Yes,  sir. 

Q.  The  reason  I  ask  you  is  because  I  understood  from  Mr. 
Schwerin  it  was  not. 

A.  It  was  my  text-book  for  quite  a  while. 

4777  Q.  Was  there  more  than  one  of  these  contracts  ? 

A.  This  contract,  I  think,  was  dated  December,  1895. 
Q.  It  expired  when? 
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A.  It  expired  December  18,  1900. 

Q.  Do  you  know  of  a  later  contract,  made  on  the  11th  of  June, 
1902? 

A.  I  never  saw  it. 

Q.  You  never  saw  that  contract? 

A.  I  heard  about  it  only. 

Q.  What  was  the  date  of  the  original  contract  of  which  you  speak? 

A.  December  18,  1895 — a  five-year  contract. 

Q.  And  that  was  made  between  the  Panama  Eailroad  Company 
and  the  Pacific  Coast  Steamship  Company  ? 

A.  Yes,  sir. 

Q.  And  how  long  did  it  run — five  years? 

A.  Five  years. 

Q.  During  the  time  that  that  contract  was  in  force,  how  were  the 
rates  adjusted  as  compared  with  the  all-rail  rates? 

A.  We  had  a  scale  of  class  rates  which  was  $1.80  first-class,  and 
was  40  percent  less  than  the  all-rail  rate  on  the  same  kind  of  traffic. 
We  also  had  a  few  commodity  rates,  special  rates,  specific  rates  on 
certain  commodities,  and  all  other  commodity  rates  were  the  trans- 
continental rates  less  20  percent  on  carloads  and  30  percent  on  less 
carloads. 

Q.  How  was  that  revenue  divided  between  your  company  and  the 
Pacific  Mail? 

A.  The  Pacific  Mail  received  45  percent  of  the  through  rate  ac- 
cruing between  San  Francisco  and  New  York,  the  Panama  Eailroad 
the  balance. 

Q.  How  were  rates  maintained  over  that  line?  Were  they  ad- 
hered to  or  cut? 

A.  There  was  very  little  cutting,  and  then  only  to  secure  enough 
traffic  to  give  the  ships  sufficient  business,  sufficient  cargo.  If 
4778  running  a  little  light  out  of  New  York,  our  people  would 
make  some  slight  reductions  to  attract  a  little  more  business. 
East-bound,  the  Pacific  Mail  had  the  prerogative  of  making  the 
rates,  and  no  cuts  were  made  from  here  east  unless  the  same  condi- 
tion prevailed — that  they  were  shy  of  cargo. 

Q.  What  kind  of  cargo  was  transported  from  the  east  to  San 
Francisco  by  the  Pacific  Mail  and  the  Panama  road  during  that  time? 

A.  West-bound? 

Q.  Yes. 

A.  Nearly  all  kinds;  general  merchandise,  iron  perhaps  being  the 
heaviest — iron  and  oil;  paper,  groceries,  canned-goods,  hardware, 
books;  we  handled  very  little  millinery  and  boots  and  shoes.  We 
handled  a  great  many  pianos. 

Q.  What  kind  of  traffic  moved  east-bound? 

A.  California  products ;  the  principal  ones  were  wine  and  canned- 
goods. 

Q.  What  did  you  say  your  position  was  here  with  the  Panama 
Eailroad  ? 

A.  Pacific  coast  agent. 
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Q.  And  what  were  your  duties  in  that  connection  ?  What  did  you 
have  to  do,  if  anything,  with  soliciting  traffic? 

A.  Well,  anything  that  was  to  the  interest  of  the  company  was  in 
my  line  of  duty — whatever  I  saw  to  increase  or  advance  the  interests 
of  my  company  it  was  my  duty  to  do.  I  had  a  territory  reaching  to 
the  north  as  far  as  Vancouver  and  to  the  south  as  far  as  Valparaiso, 
and  in  addition  to  the  so-called  domestic  traffic  I  looked  after  the 
Central  American  and  Mexican  business  and  business  across  the  Isth- 
mus. Once  a  year  I  used  to  go  down  to  those  countries  and  make 
coffee  contracts  and  other  contracts,  to  secure  the  bulky  freight 

4779  originating  at  these  points  and  to  secure  the  traffic  coming 
from  Europe  to  those  west-coast  points. 

Q.  What  was  the  attitude  of  the  Pacific  Mail  Steamship  Company 
in  reference  to  securing  traffic  for  this  route? 

A.  It  was  fair. 

Q.  Did  they  have  soliciting  agents  out? 

A.  They  had  a  solicitor  at  the  time  I  went  with  the  company,  but 
he  was  in  ill-health,  and  it  so  happened  that  their  steamers  from  here 
were  full. with  cargo  offering  which  he  booked  "to  the  extent  that  it 
was  not  necessary  for  him  to  go  on  the  street  and  solicit  more  busi- 
ness, because  if  he  did  he  would  have  more  than  he  could  carry ;  so 
he  didn't  go.  It  was  natural  that  our  company  should  want  as  much 
traffic  out  of  San  Francisco  by  their  steamers  as  they  could  get  des- 
tined to  a  point  reached  by  their  line.  The  Pacific  Mail  steamers 
from  here  carried  freight  destined  to  local  points  reached  only  by 
their  line,  out  of  which  they  got  a  better  revenue.  They  had  a 
steamer  every  ten  days,  and  we  worked  very  harmoniously — indi- 
vidually I  did  with  the  Pacific  Mail  people,  in  order  that  I  might 
get  as  much  space  on  those  steamers  as  I  could,  which  space  of  course 
would  be  for  the  benefit  of  our  company.  It  would  go  through  and 
contribute  revenue  to  our  rail  and  steamer  lines.  When  the  Pacific 
Mail  were  getting  more  local  traffic  than  usual,  I  had  to  be  active  to 
get  that  business  for  the  interests  of  the  Panama  Railroad.  But,  as 
I  said,  their  attitude  toward  us  was  fair  because  we  harmonized  and 
got  along  all  right. 

Q.  How  many  stops  did  the  Pacific  Mail  boat  make  between 

4780  here  and  Panama  ? 

A.  I  think  it  averaged  about  ten  or  eleven  stops.  Their 
schedule  was  made  so  that  a  steamer  leaving  on  the  8th  of  the  month 
would  make  certain  stops,  ten  or  eleven;  the  steamer  leaving  on  the 
18th  would  make  certain  other  stops,  aggregating  about  the  same 
number,  and  also  the  steamer  leaving  on  the  28th.  So  that  some  of 
the  minor  ports  to  the  south  were  served  only  about  once  or  twice  a 
month,  while  some  of  the  larger  ports  were  served  by  every  steamer. 

Q.  Those  were  Central  American  ports  ? 

A.  Yes,  ports  like  Acapulco,  Guadeloupe,  and  Mazatlan  had  one 
steamer. 

Q.  Did  the  Pacific  Mail  boat  make  any  other  stop  than  San  Fran- 
cisco ? 


2910  CONNOR. 

A.  No,  sir ;  the  first  stop  was  Mazatlan,  Mexico.  • 
Q.  Now,  you  say  you  had  some  trouble  in  getting  space.     What 
was  the  reason?     Didn't  they  have  boats  enough  to  handle  the  busi- 
ness offering,  or  what? 

A.  At  times  Central  American  ports  take  quite  a  little  traffic  from 
here  in  flour  and  that  fills  up  pretty  fast,  because  the  consumption  is 
pretty  large,  and  the  shippers  of  flour,  sometimes  of  lumber,  would 
anticipate  quite  a  way  and  would  get  refusal  of  certain  space.  To 
offset  that  I  was  obliged  to  go  after  the  wine  shippers  and  get  their 
orders  in  as  far  ahead  as  I  could,  to  see  that  they  were  not  shut  out 
three  or  four  days  before  sailing.  The  wine  moved  from  here  in 
about  two  seasons,  for  about  two  months  moving  freely.  At  other 
times  they  waited  for  orders  from  New  York  to  ship.  So,  when  I 
found  that  necessary  I  merely  kept  in  touch  with  my  shippers, 

4781  so  that  I  could  take  care  of  all  the  business  they  had  to  go, 
without  having  them  shut  out  by  the  ingeniousness  of  flour 

shippers  to  Central  American  points. 

Q.  What  was  the  character  of  the  ships  of  the  Pacific  Mail  ?  Were 
they  fine,  up-to-date  boats,  or  old-fashioned? 

A.  They  had  freight  and  passenger  accommodation. 

Q.  Were  they  new  ships  or  old  ships? 

A.  I  don't  know  how  old  they  were.  They  have  been  there  quite 
a  while. 

Q.  Are  the  same  ones  still  running  that  were  running  in  your  day  ? 

A.  I  believe  they  are,  except  those  which  have  been  wrecked.  Sev- 
eral of  them  have  been  wrecked. 

Q.  Do  you  know  how  old  they  were  in  your  day? 

A.  Oh,  I  presume  15  and  20  years  old.  I  presume  there  were  some 
a  little  older.  They  were  considered  good  ships,  good  carriers,  but 
were  expensive  to  operate,  expensive  to  load  and  unload. 

Q.  Have  they  put  on  any  new  ones  so  far  as  you  know  ? 

A.  I  believe  they  have  bought  some  boats,  but  they  have  not  bought 
any  new  ones,  as  far  as  I  know.  They  have  replaced  vessels  that 
have  been  wrecked,  by  other  boats  that  they  have  bought. 

Q.  As  I  understand  you,  then,  the  Pacific  Mail  Company,  owing  to 
the  ill-health  of  its  agent,  did  not  solicit  this  trans-continental  busi- 
ness after  you  went  with  the  Panama  Kailroad ;  is  that  right  ? 

A.  I  don't  want  it  stated  that  the  reason  they  didn't  solicit  was  be- 
cause of  his  ill-health,  but  that  was  one  of  the  reasons  perhaps ;  and 
the  other  one  was  they  didn't  need  to  because  their  ships 

4782  were  always  full  out  of  here.     I  say  always;  I  mean  unless 
some  accident  or  something  would  occur  so  that  a  shipper  of 

a  large  quantity  of  freight  would  not  be  able  to  make  connection,  get 
his  freight  ready  for  that  ship,  by  some  slip  or  other. 

Q.  What  percentage  of  their  cargo  was  transcontinental  business, 
as  a  rule? 

A.  On  my  going  with  the  company  I  think  they  averaged  out  of 
here,  of  New  York  cargo,  every  ten  days,  about  250  to  275  tons — of 
New  York  freight. 

Q.  How  would  it  be  coming  this  way  ? 
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A.  And  6  or  7  hundred  tons  west-bound,  and  in  a  couple  or  three 
years  I  had  got  it  up  to  800  and  900  tons  east-bound  per  trip  and 
from  1,200  to  2,000  tons  west-bound.  It  would  accumulate  on  the 
Isthmus  and  be  carried  forward  from  there  as  their  ships  were  able 
to  carry  it,  at  the  same  time  reserving  space  from  Panama  to  take 
care  of  local  freight  to  come  from  intermediate  points  which  had 
been  reserved  by  the  agents  along  the  line,  along  the  intermediate 
points  of  the  west  coast.  Sometimes  we  would  have  a  ship  out  of 
Panama  that  would  be  full  of  New  York  freight  to  San  Francisco 
destination. 

Q.  Did  you  experience  many  delaj's  in  the  transit  of  commodities 
by  this  difficulty  at  the  Isthmus  in  getting  space? 

A.  There  were  times,  when  freight  was  moving  freely,  that  we  got 

ahead  of  the  Pacific  Mail,  because  on  the  Atlantic  we  endeavored  to 

put  as  much  service  at  the  use  of  the  shippers  as  they  could  use,  and 

we  increased  our  service  from  once  every  ten  days  to  once  a  week; 

used  to  sail  every  Tuesday. 

4783  Q.  That  is,  on  the  Atlantic  side? 

A.  On  the  Atlantic,  from  New  York.  That  Tuesday  sail- 
ings from  New  York  resulted  in  a  congestion  at  the  Isthmus  because 
the  Pacific  Mail  did  not  increase  its  service  on  this  side  at  the  same 
time,  accordingly.  Then,  that  freight  on  arrival  at  the  Isthmus 
would  have  to  go  into  the  warehouse  in  order  to  utilize  the  cars  that 
they  had  on  the  Isthmus,  to  transport  the  stuff  across.  That  which 
went  out  of  the  warehouse  was  oftentimes  delayed.  That  is  one  of 
the  things  I  fought  against,  so  as  to  keep  the  service  regular  here, 
rather  than  bad  at  one  time  and  good  at  another  time.  And  the  tend- 
ency of  the  Panama  Railroad  was  to  put  on  more  steamers,  and  my 
efforts  with  the  Pacific  Mail  tended  to  induce  them  to  put  on  more 
vessels  or  put  on  larger  vessels.  They  finally  did,  under  the  second 
contract  that  I  said  a  little  while  ago  I  knew  nothing  about — I  mean 
the  details  of  it. 

Q.  That  is  the  contract  of  1902? 

A.  Yes,  sir;  I  presume  so. 

Q.  Now,  you  say  this  first  contract  expired  in  1900.  How  was  the 
Panama  route  made  up  between  the  date  of  the  expiration  of  that 
contract  and  the  making  of  the  contract  of  1902  ? 

A.  I  chartered  vessels  this  side  and  operated  them  between  San 
Francisco  and  Panama  direct. 

Mr.  Lovett.  Who  did  that? 

Witness.  The  Panama  Railroad. 

Q.  You  did  that  yourself? 

A.  Yes,  sir. 

Q.  What  kind  of  service  did  you  have  then?  How  frequent  was 
it? 

4784  A.  We  had  a  sailing  from  here  about  every  three  weeks, 
but  we  had  two  vessels  part  of  the  time  that  were  of  unequal 

capacity  and  speed  and  that  threw  them  together  occasionally;  and 
then  when  the  sailings  got  too  far  apart  I  would  charter  an  extra 
vessel  to  fit  in  between,  to  take  care  of  the  business.    We  carried  a 
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lot  of  barley  and  asphaltum  at  that  time.  I  was  able  once  in  a  while 
to  load  a  vessel  full  of  that  and  send  it  down.  We  had  those  on 
about  a  year  and  a  half;  the  first  charter,  of  the  "St.  Paul"  for 
three  round-trips,  then  the  "  Eoanoke  "  for  three  round-trips,  and 
I  got  the  "  Argyle  "  for  a  year,  and  got  the  "  Leelanaw  "  for  a  year. 
Then  we  had  extra  vessels,  like  the  "Charles  D.  Lane,"  the 
"Hyades,"  the  "Pleiades,"  and  the  "  Enterprise  "—outside  vessels 
that  we  hired  just  for  one  voyage,  to  take  away  the  extra  traffic  that 
was  offered.  We  carried  pretty  large  quantities  of  wool  at  that  time, 
which,  prior  to  that,  had  never  been  carried  in  any  quantity  to 
speak  of;  rags  and  dried  hides— bulky  freight,  which  was  not  desir- 
able for  a  small  boat  like  the  Pacific  Mail  boat  to  handle;  light  but 
very  bulky.  But  in  our  so-called  big  ships,  like  the  "  Argyle,"  or  the 
"Pleiades,"  or  the  "Hyades,"  that  will  carry  4,500  tons,  it  is  very 
desirable  to  take  that  class  of  traffic,  and  so  I  went  after  it.  And  I 
will  say  that  that  kind  of  traffic  can  be  handled  only  to  advantage 
with  big  carriers.  You  are  allowed  to  store  your  wine  about  six 
tiers  deep.  Deeper  than  that  the  lower  tiers  will  crush.  When  you 
have  got  that  in  sixteen  feet,  the  only  stuff  you  can  put  on  top  is  the 
light  bulky  stuff.    The  Pacific  Mail  could  never  carry  that  on 

4785  their  vessels  because  there  wasn't  room  for  it,  and  it  was  neces- 
sary to  make  it  extra  stowage.    So,  during  that  time  we  car- 
ried a  great  deal  of  that  light,  bulky  stuff,  which  was  not  an  item  in 
the  through  traffic  prior  to  that  time. 

Q.  When  the  Pacific  Mail  service  was  re-established  did  they  use 
the  same  boats  they  used  before — substantially  the  same  ones? 

A.  They  did,  and  they  improved  their  service  by  increasing  the 
number  of  sailings.  They  adopted  a  weekly  sailing,  at  our  solicita- 
tion— my  own  solicitation,  I  will  say — for  the  reason  that  it  coin- 
cided with  our  service  on  the  Atlantic.  Being  a  weekly  service  over 
there,  the  freight  would  make  better  connection  and  come  through 
in  better  shape,  without  the  lay-overs,  and  consequently  the  mer- 
chants could  depend  upon  the  regularity  of  the  service  when  we  had 
a  weekly  service  here  as  well  as  on  the  Atlantic,  and  we  could  get  a 
better  rate  on  business.  In  other  words,  you  didn't  have  to  cut 
your  rate  to  make  up  the  differential  in  service. 

Q.  Did  that  weekly  service  continue  as  long  as  you  were  with  the 
Panama  ? 

A.  The  weekly  service  was  on,  yes,  sir,  as  long  as  I  was  there. 

Q.  Do  you  know  what  it  has  been  since,  or  don't  you  know  about 
that? 

A.  I  have  heard  that  it  is  ten  days.  I  am  not  so  sure  just  how  long 
that  has  been  in  effect.     I  think  it  is  ten  days  now. 

Q.  After  the  second  contract  was  made,  how  were  the  rates  ad- 
justed?    You  say  you  didn't  have  to  make  a  low  rate. 

A.  We  didn't  make  any  change,  as  I  recall,  except  to  abolish  some 
of  the  commodity  rates  that  I  had  made  on  such  articles  as  wool 

4786  and  dry  hides.    I  had  made  some  very  low  rates  to  attract 
that  bulky  stuff,  to  enable  me  to  load  the  big  ships.    When  the 

Pacific  Mail  went  on  and  we  operated  under  the  second  contract,  that 
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was  no  longer  desirable.  Hops,  for  instance,  are  very  bulky,  very 
light  stowage,  and  we  abolished  the  rates  in  effect  at  that  time,  for 
that  purpose. 

Q.  You  abolished  them  because  of  the  small  size  of  the  Pacific 
Mail  boats? 

A.  Their  vessels  being  passenger  and  the  vessels  we  ran  being 
freight  vessels.  I  will  say  that  when  I  ran  the  "  Eoanoke  "  and  "  St. 
Paul,"  which  were  passenger  as  well  as  freight  vessels,  I  did  not 
make  these  low  rates  on  those  light  commodities  to  attract  those 
commodities,  but  when  I  got  the  "Argyle "  and  the  "  Leelanaw  " 
then  I  made  the  low  rates  to  attract  the  bulky  stuff,  and  for  the  same 
reason  abolished  those  rates  when  the  Pacific  Mail  second  contract 
became  effective,  their  boats  being  more  like  the  "  St.  Paul  "  and  the 
"  Eoanoke,"  passenger  boats,  with  shallow  decks,  that  could  not 
accommodate  that  stuff,  and  it  was  not  desirable  at  the  rates  we 
made. 

Q.  What  was  the  carrying  capacity  of  the  Pacific  Mail  boats? 
What  was  their  tonnage? 

A.  From  two  to  three  thousand  tons  by  weight. 

Q.  And  you  say  you  got  your  business  from  New  York  at  one 
time  up  to  where  you  carried  two  thousand  pounds  west-bound? 

A.  We  have  filled  some  of  the  vessels,  like  the  "  San  Juan,"  from 
Panama  here,  with  New  York  freight  only. 

Q.  Aside  from  taking  out  these  commodity  rates  that  you  speak 
of  on  bulky  articles  that  they  could  not  carry  with  their  boats, 
4787    what  other  changes  were  made,  if  any,  in  the  schedule  as  com- 
pared with  what  it  had  been  when  you  were  operating  with 
them  before? 

A.  The  prerogative  reverted  to  the  Pacific  Mail  to  make  east- 
bound  rates.  Mr.  Center  was  the  general  agent  of  the  company,  and 
in  his  hands  lay  the  making  of  the  east-bound  rates;  and  it  is  my 
recollection  that  he  established  the  same  rates  that  were  in  effect 
prior  to  the  termination  of  the  old  contract — the  5-year  contract — 
and  that  from  time  to  time  I  induced  him  to  make  some  reductions 
to  take  care  of  traffic  that  I  had  been  handling  from  time  to  time, 
that  I  considered  very  desirable,  such  as  pig  lead,  and  had  in  a 
measure  committed  myself  for,  and  through  his  courtesy  in  the  mat- 
ter I  was  able  to  continue  some  of  those  rates.  I  mentioned  pig  lead 
as  one  of  them ;  there  are  two  or  three  others  which  I  don't  remember. 
But  this,  you  will  understand,  is  to  show  there  was  harmony  between 
us  in  that ;  that  if  I  wanted  a  certain  rate  east-bound  I  could  get  it. 
Mr.  Center  would  agree  to  put  it  in,  which  he  did,  although  the 
prerogative  was  entirely  with  his  company.  There  was  a  minimum 
agreed  to,  that  the  cut  should  not  leave  less  than  $8  a  ton  to  divide 
between  the  two  companies. 

Q.  You  say  you  never  saw  this  contract  of  1902? 

A.  No,  sir. 

Q.  What  was  that  $8  a  ton  ?  That  would  be  40  cents  a  hundred, 
wouldn't  it? 


2914  CONNOR — complainant's  EXHIBIT  169. 

A.  Yes,  sir. 

Q.  That  is  what  this  provides. 

Mr.  Lovett.  Is  that  the  last  contract? 

Mr.  Severance.  Yes. 

Mr.  Lovett.  Hadn't  you  better  put  it  in  ? 
4788        Mr.  Severance.  Yes,  I  will  be  glad  to  put  it  in. 

Q.  Mr.  Connor,  do  you  recall  the  time,  previous  to  1893, 
when  an  arrangement  was  in  force  by  which  the  transcontinental 
lines  rented  certain  space  in  the  Pacific  Mail  boats  for  transconti- 
nental business  ? 

A.  Yes,  sir. 

Q.  How  much  space  did  they  rent  ? 

A.  I  don't  know  the  details. 

Q.  You  don't  know  the  amount  of  space  they  rented  ? 

A.  No,  sir. 

Q.  What  company  were  you  with  at  that  time  ? 

A.  The  Chicago,  Milwaukee  &  St.  Paul. 

Mr.  Lovett.  What  time  was  that  ? 

Mr.  Severance.  Previous  to  1893. 

Q.  At  that  time  did  the  Pacific  Mail  operate  on  one  side  or  both 
sides  of  the  Isthmus  ? 

A.  I  believe  it  was  both  sides.  I  think  they  had  Newport,  Colon, 
and  Acapulco  on  the  Atlantic. 

Mr.  Severance.  In  connection  with  this  examination  I  offer  in 
evidence  a  copy  of  the  contract  between  the  Panama  Railroad  Com- 
pany and  the  Pacific  Mail  Steamship  Company,  dated  June  11,  1902 
(omitting  the  acknowledgments). 

A  copy  of  the  contract  referred  to  was  marked  Complainant's 
Exhibit  169,  and  is  as  follows : 


Complainant's  Exhibit  169.     (Connor.) 

The  Panama  Route. 

contract  between  the  panama  rail  road  company  and  the  pacific 
mail  steamship  company,  dated  june  11,  1902. 

This  agreement,  made  this  eleventh  day  of  June,  1902,  in  the 
4789  year  one  thousand  nine  hundred  and  two,  between  the  Panama 
Rail  Road  Company,  duly  chartered  and  organized  under  the 
laws  of  the  State  of  New  York,  and  hereinafter  called  the  Railroad 
Company,  party  of  the  first  part,  and  the  Pacific  Mail  Steamship 
Company,  also  duly  chartered  and  organized  under  the  laws  of  said 
State,  and  hereinafter  called  the  Steamship  Company,  party  of  the 
second  part,  witnesseth : 

Whereas,  the  said  Railroad  Company  is  now  operating  its  railroad 
across  the  Isthmus  of  Panama,  and  running  a  line  of  steamers  from 
New  York  to  Colon  on  the  Atlantic  Ocean ;  and 

Whereas,  the  said  Steamship  Company  is  now  running  a  regular 
line  of  steamers  on  the  Pacific  Ocean  between  San  Francisco  and 
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Panama  and  intermediate  ports  on  the  Central  American  and  Mexi- 
can coast;  and 

Whereas,  both  Companies  are  interested  in  and  desirous  of  hereby 
establishing  conditions  under  which  they  may  carry  on  regularly  and 
without  interruption  the  business  of  transportation  between  San 
Francisco  and  New  York  and  the  said  intermediate  ports,  with  the 
intent  hereby  declared  by  both  parties  to  develop  to  the  fullest  possi- 
ble extent  traffic  by  the  Isthmus  of  Panama  and  to  prevent  the  diver- 
sion of  the  business  of  said  Isthmus  to  other  routes, 

Now,  therefore,  in  consideration  of  these  premises  and  with  the 
intention  of  so  securing  to  both  of  the  parties  hereto  the  advantages 
of  a  contract  of  the  general  character  above  set  forth  for  a  term  of 
years,  and  in  consideration  of  the  sum  of  one  dollar  by  each  of  the 
parties  hereto  to  the  other  paid  before  the  delivery  hereof,  it  is 
mutually  covenanted  and  agreed  by  and  between  the  respec- 

4790  tive  parties  hereto,  and  their  respective  successors,  assigns  and 
legal  representatives,  as  follows,  that  is  to  say: 

Article  I. 

The  Railroad  Company  hereby  concedes  to  the  Steamship  Company 
(so  far  as  its  charter  and  its  contract  with  the  Colombian  Govern- 
ment permit)  the  exclusive  privilege  of  through  billing  to  and  from 
any  and  all  ports  of  Central  America,  Mexico,  the  United  States  and 
British  Columbia,  on  the  Pacific  Ocean,  under  and  during  the  life 
of  this  contract  as  hereinafter  provided,  and  in  connection  with  the 
Railroad  Company  and  each  and  every  one  of  its  Atlantic  connecting 
lines. 

During  the  pendency  of  this  contract,  the  Steamship  Company, 
when  taking  on  its  vessels  for  shipment  at  San  Francisco  or  at  any 
Pacific  Coast  port  situated  between  San  Francisco  and  Panama, 
merchandise  destined  to  Atlantic  or  Gulf  ports  of  the  United  States, 
or  to  European  points  shall  issue  its  through  bills  on  such  merchan- 
dise only  via  the  Isthmus  of  Panama. 

At  New  York  and  San  Francisco  business  transported  or  to  be 
transported  by  the  Panama  Route  is  to  be  delivered  to  and  received 
from  connecting  lines,  the  rates  on  such  business  so  delivered  to  or 
received  from  connecting  lines  to  be  made  by  adding  to  the  charges 
of- such  connecting  lines  and  all  transfer  charges,  the  rates  prescribed 
under  this  agreement  for  transportation  between  New  York  and 
San  Francisco. 

And  both  parties  agree  respectively  (within  the  scope  of  their 
powers    and    as    far    as    they    can    consistently    with    their 

4791  own  safety  and  protection  and  with  their  duties  as  common 
carriers)  to  co-operate  with  each  other  in  making  such  rates 

and  in  generally  taking  such  measures  as  will  afford  to  both  parties 
protection  against  interference  or  competition  by  other  steamship 
lines  with  the  traffic  hereby  conceded  by  each  to  the  other. 
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Article  II. 

Section  "A."  There  shall  be  maintained  by  the  Steamship  Com- 
pany a  through  line  of  steamers  each  way  between  Panama  and  San 
Francisco,  and  such  intermediate  ports  at  which  the  Steamship  Com- 
pany now  calls,  as  well  as  any  other  intermediate  ports  on  the  Pacific 
Coast  as  above  recited  whose  traffic  shall  develop  sufficiently  to  war- 
rant making  them  ports  of  call;  the  Steamship  Company  shall, 
subject  to  the  perils  of  the  seas,  make  at  least  three  trips  each  way 
per  month  between  Panama  and  San  Francisco,  and  the  steamers 
shall  be  those  now  running  on  the  Steamship  Company's  line  between 
said  ports,  or  others  of  approximately  equal  capacity  and  speed.  In 
case  any  of  the  steamers  engaged  in  the  above  service  be  lost  or  de- 
stroyed, the  Steamship  Company  agrees  to  promptly  replace  such 
lost  or  disabled  vessel  or  vessels  by  another  or  others  of  approximately 
equal  capacity  and  speed,  so  far  as  necessary  to  maintain  the  service 
as  above  described,  namely,  a  through  line  of  steamers  between 
Panama  and  San  Francisco,  and  the  intermediate  ports  as  aforesaid, 
and  the  three  trips  each  way  per  month  as  aforesaid  by  said  present 
steamers  or  others  of  approximately  equal  capacity  and  speed. 

4792  Section  "  B."  The  Eailroad  Company  shall  maintain  a  line 
of  steamers  each  way  between  New  York  and  Colon,  and  it 

shall,  subject  to  the  perils  of  the. sea,  make  at  least  three  trips  each 
way  per  month  between  New  York  and  Colon,  and  the  steamers  shall 
be  those  now  running  on  the  Railroad  Company's  line  between  said 
ports,  or  others  of  approximately  equal  capacity  and  speed.  In  case 
any  of  the  steamers  engaged  in  the  above  service  be  lost  or  destroyed, 
the  Railroad  Company  agrees  promptly  to  replace  such  lost  or  dis- 
abled vessel  or  vessels  by  another  or  others  of  approximately  equal 
capacity  and  speed,  so  far  as  necessary  to  maintain  the  service  as 
above  prescribed,  namely,  a  through  line  of  steamers  between  New 
York  and  Colon  as  aforesaid,  and  the  three  trips  each  way  per  month 
as  aforesaid  by  said  present  steamers  or  others  of  approximately 
equal  capacity  and  speed. 

Section  "  C."  These  two  steamship  lines,  connecting  respectively 
at  Panama  and  Colon  with  the  Panama  Railroad  shall  constitute, 
with  said  railroad,  what  shall  be  hereafter  called  the  "  Panama 
Route,"  between  New  York  and  San  Francisco. 

Article  III. 

The  intention  and  purpose  of  this  agreement  being  to  obtain  for 
the  said  "  Panama  Route  "  all  the  freight  business  that  can  be  secured 
at  reasonable  and  remunerative  rates,  it  is  agreed  that  either  party 
to  this  agreement  shall,  at  the  request  of  the  other  party  thereto, 
publish  and  make  operative  such  through  rates  between  New  York 
and  San  Francisco  as  will  compete  with  those  made  operative 

4793  by  the  competing  transcontinental  railroad  lines;  and  failure 
to  comply  with  such  request  within  twenty  days  from  the  date 
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of  its  receipt  shall  constitute  a  violation  of  this  contract,  and  subject 
the  offending  party  to  the  provisions  of  Article  XIX  of  this  contract. 
Both  parties,  however,  agree  that  whenever  either  party  without 
request  from  the  other,  puts  in  operation  on  east  or  west  bound 
traffic  between  San  Francisco  and  New  York,  or  requests  the  other 
to  put  in  operation  on  such  traffic,  a  through  rate  of  less  than  forty 
cents  (40c)  per  hundred  pounds,  or  ten  cents  (10c)  per  cubic  foot, 
then  the  party  so  putting  into  effect  such  rate,  without  request  from 
the  other,  or  the  party  making  such  request,  agrees  to'  bear  itself 
whatever  difference  there  may  be  between  the  minimum  rate  above 
stated  and  the  rate  so  put  in  operation,  or  requested,  below  such 
minimum  rate. 

Article  IV. 

During  the  term  of  this  contract  the  Railroad  Company  shall  not, 
directly  or  indirectly,  run  any  steamers  on  the  Pacific  north  of 
Panama,  and  shall  (in  so  far  as  its  charter  and  its  contract  with 
the  Colombian  Government  may  permit,  and  so  far  as  it  can  con- 
sistently with  its  own  safety  and  protection  under  existing  treaty 
stipulations),  in  every  manner  lawfully  and  reasonably  within  its 
power,  promote  and  protect  the  interests  of  the  Steamship  Com- 
pany in  all  traffic  north  of  Panama  in  connection  with  said 
Railroad  and  its  Atlantic  connecting  lines,  and  especially  against  all 
forms  of  competition  whatsoever,  and  will  (so  far  as  it  is  practicable) 
give,  turn  over  to  and  direct  to  the  vessels  of  the  Steamship  Com- 
pany, to  the  extent  that  it  can  lawfully  control  or  influence 
4794  the  same,  all  business  destined  to  Pacific  points  north  of 
Panama  originating  on  the  Isthmus  of  Panama  and  carried 
upon  its  Railroad  or  which  may  be  brought  to  said  Isthmus  by  its 
own  ships  or  by  other  ships  or  lines,  and  especially  will  not,  so  long 
as  the  Steamship  Company  faithfully  performs  the  stipulations  of 
this  Agreement,  become  interested  in  or  divide  with  any  other  per- 
son or  persons,  or  corporation  or  corporations,  the  earnings  of  a 
through  line  or  any  through  business  to  or  from  points  on  the  Pacific 
Coast  north  of  Panama,  and  upon  all  such  through  business  the  full 
local  tariff  rates  for  the  time  being  in  force  for  transportation  across 
the  Isthmus  of  Panama  shall  be  charged  to  all  competing  lines,  and 
the  Railroad  Company  will  pay  to  the  Steamship  Company  the 
amount  of  the  share  of  the  through  rate  to  which  the  Steamship 
Company  would  have  been  entitled  if  such  through  business  had 
been  carried  over  its  line. 

Further,  the  parties  hereto,  each  for  itself,  agree  that  all  freight, 
passengers,  baggage,  specie  and  mail  matter  confided  to  either  for 
transportation  or  brought  by  the  one  party  to  the  other  for  the  pur- 
pose of  being  conveyed  in  either  direction  over  and  upon  the  whole 
or  any  part  of  said  Panama  Route,  shall  be  transported  and  carried 
promptly  and  without  undue  delay. 

During  the  pendency  of  this  contract  the  Steamship  Company 
binds  itself  not  to  run  vessels  directly  or  indirectly  from  any  port 
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on  the  eastern  shore  of  the  North  American  continent  to  Colon,  or 
to  the  eastern  terminal  of  any  of  the  transcontinental  routes. 

The  Steamship  Company  agrees  during  the  pendency  of  this 
4795  contract  (in  so  far  as  its  charter  may  permit,  and  so  far  as 
it  can  consistently  with  its  own  safety  and  protection  under 
existing  treaty  stipulations),  in  every  manner  lawfully  and  rea- 
sonably within  its  power  to  promote  and  protect  the  interests  of 
the  Eailroad  Company  in  the  traffic  of  the  Panama  Route,  and 
especially  against  all  forms  of  competition  whatsoever;  the  Steam- 
ship Company  further  agrees  during  the  pendency  of  this  contract 
not  to  divert  from  the  Panama  Koute  the  traffic  to  or  from  any  of 
the  Pacific  ports  between  San  Francisco  and  Panama,  originating  at 
or  destined  to  Atlantic  or  Gulf  ports  of  the  United  States  or  Euro- 
pean ports.  And  for  such  business  the  Steamship  Company  shall 
not  enter  into  contracts  of  any  kind  involving  through  billing  with 
any  person,  party  or  corporation  other  than  the  Panama  Eailroad 
Company,  nor  shall  the  Steamship  Company  compete  directly  or 
indirectly  (by  reduced  rates  or  otherwise)  with  the  '^Panama 
Route  "  on  said  business,  and  on  any  business  so  diverted  directly  or 
indirectly  by  it  the  Steamship  Company  shall  pay  to  the  Railroad 
Company  the  freight  it  would  have  been  entitled  to  receive  if  such 
business  had  been  carried  across  the  Isthmus  on  its  railroad. 

Article  V. 

It  is  agreed  that  through  freight  rates  so  far  as  the  same  accrue 
to  the  Railroad  Company  and  Steamship  Company  shall  be  divided 
between  them  as  follows : 

On  freight  between  United  States,  Atlantic  Coast  Ports  and  United 
States  Pacific  Coast  Ports — 
To  the  Railroad  Company,  fifty  percent  (50%). 

To  the  Steamship  Company,  fifty  percent  (50%). 
4796  Minimum  rate,  forty  cents  (40c)  per  hundred  pounds  or 

ten  cents  (10c)  per  cubic  foot. 
On  freight  between  United  States  Atlantic  Coast  Ports,  and  Mexican 
or  Central  American  Ports — 
To  the  Railroad  Company,  sixty  percent  (60%). 
To  the  Steamship  Company,  forty  percent  (40%). 
Minimum  rate  to  or  from  Mexican  Ports,  sixty  cents  (60c)  per 
hundred  pounds,  or  thirty  cents  (30c)  per  cubic  foot  ship's 
option. 
Minimum  rate  to  or  from  Central  American  Ports,  fifty  cents  (50c) 
per  hundred  pounds,  or  twenty -five  cents  (25c)  per  cubic  foot 
ship's  option. 
On  foreign  freight  between  European  Ports  and  Mexican  or  Central 
American  Ports — 
To  the  Railroad  Company,  forty  percent  (40%). 
To  the  Steamship  Company,  sixty  percent  (60%). 
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Minimum  rate,  thirty -five  shillings  (35  s.)  per  ton  of  twenty-two 
hundred  and  forty  pounds  (2,240),  or  forty  (40)  cubic  feet). 
On  foreign  freight  between  European  Ports  and  United  States  Pa- 
cific Coast  Ports — 
To  the  Kailroad  Company,  thirty-seven  and  one-half  percent 
•       (37-1/2%). 
To  the  Steamship   Company,  sixty-two   and  one-half  percent 
(62-1/2%). 
Minimum  rate,  forty  cents  (40c)  per  100  pounds,  or  ten  cents  (10c) 
per  cubic  foot. 

The  above  described  divisions  between  the  Eailroad  and  Steamship 
Company  shall  apply  to  the  portion  of  the  through  freight  rates 
accruing  to  said  companies  on  business  and  traffic  whether  originat- 
ing at  or  destined  to  the  ports  above  mentioned  or  points  prior  or 
subsequent  thereto. 

Subject  to  the  above  agreed  minima,  the  freight  rates  between 
United    States   Atlantic    and    United    States   Pacific    Coast 

4797  Ports,  and  between  United  States  Atlantic  Coast  Ports  and 
Mexican  or  Central  American  Ports,  and  between  Mexican, 

Central  American  or  United  States  Pacific  Coast  Ports  and  European 
Ports,  are  to  be  fixed  by  the  initial  carriers.  All  tariffs  naming  rates 
and  commodities  are  to  be  made  by  mutual  consent  and  become 
effective  with  the  date  of  this  agreement. 

It  is  further  agreed  that  if,  during  the  pendency  of  this  contract, 
it  becomes  necessary,  on  account  of  quarantine  or  revolutions,  or  the 
acts  of  any  government,  to  hold  and  warehouse  freight,  mail,  specie, 
etc.,  at  any  point  on  the  Railroad  or  Steamship  Company's  lines,  all 
charges  thereon  are  to  be  considered  as  line  charges,  and  are  to  be 
prorated  between  the  lines  in  interest  according  to  the  divisions  of 
the  through  rates,  it  being  understood  that  the  charges  for  handling 
and  warehousing  by  the  Eailroad  or  Steamship  Company  are  to  be 
at  cost. 

Article  VI. 

It  is  mutually  agreed  that  the  term  "  ton,"  as  used  in  this  agree- 
ment, shall  mean  two  thousand,  two  hundred  and  forty  (2,240) 
pounds  avdrp.,  or  forty  cubic  feet  measurement  when  so  taken  by  the 
ships,  unless  otherwise  expressly  provided  herein. 

Article  VII. 

Passenger  rates  accruing  to  the  Railroad  and  Steamship  Company 
between  New  York  and  Pacific  Coast  Ports,  Panama  to  San  Fran- 
cisco, both  included,  shall  be  divided  as  follows : 

To  the  Railroad  Company,  fifty  percent  (50%). 

.  To  the  Steamship  Company,  fifty  percent  (50%). 

4798  Through  passenger  rates  effective  under  terms  of  this  con- 
tract are  those  which  were  in  effect  December  1,  1899,  and  any 

change  therefrom  is  to  be  made  only  by  mutual  consent  in  writing; 
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but  either  party  to  this  contract  is  at  liberty  to  diminish  any  agreed 
rate,  but  at  its  own  cost,  by  the  amount  of  the  proportion  accruing 
to  it  under  the  above  divisions. 

Any  commissions  paid  agents  for  soliciting  and  obtaining  passenger  ^ 
business  covering  service  of  Panama  Eoute  are  to  be  divided  between  j 
the  Eailroad  Company  and  the  Steamship  Company  pro  rata  accord- 
ing to  the  divisions  of  the  through  rate. 

Both  parties  shall  have  the  right  to  appoint  and  maintain  Agents 
at  any  point  they  may  select. 

Article  VIII. 

The  steamers  of  the  Pacific  Mail  Steamship  Company  shall  make 
use  of  the  La  Boca  wharf  provided  by  the  Panama  Railroad  Com- 
pany whenever  in  the  judgment  of  the  Pacific  Mail  Steamship  Com- 
pany it  is  safe  and  prudent  so  to  do ;  but  in  the  event  of  the  steamers 
not  being  able  to  get  alongside  said  wharf  without  delay,  then  the 
cargo,  etc.,  shall  be  lightered  in  the  Bay  of  Panama. 

When  steamers  load  or  discharge  alongside  La  Boca  wharf  no 
charge  shall  be  made  on  passengers,  mails,  specie,  baggage,  etc.,  but 
the  Railroad  Company  shall  be  paid  as  wharfage  on  all  other  cargo 
(when  same  is  taken  from  or  landed  on  the  wharf  direct)  a  maxi- 
mum rate  of  eighty  cents  (80c)  American  gold  per  ton,  it  being 
understood  that  the  Railroad  Company  is  to  provide  at  its  wharf  at 
La  Boca  the  necessary  equipment  for  the  efficient  operation 
4799  thereof  and  for  the  prompt  loading  and  unloading  by  the 
Steamship  Company  of  its  vessels,  compensation  for  all  which 
is  included  in  above  wharfage. 

If  the  Railroad  Company  furnishes  cranes,  there  shall  be  an  addi- 
tional charge  of  ten  cents  (10c)  per  ton  on  the  cargo  for  the  use  of 
such  cranes,  such  usage,  however,  of  cranes  being  optional  with  the 
Steamship  Company. 

When  lighterage  is  performed  by  the  Railroad  Company  and  the 
lighters  are  loaded  or  discharged  at  La  Boca,  no  charge  other  than 
the  lighterage  charged  is  to  be  made  the  Steamship  Company  for  the 
use  of  La  Boca  wharf  or  cranes,  or  loading  or  unloading  the  lighters 
at  the  wharf. 

If  the  Steamship  Company  elects  to  enter  service  between  Panama 
and  Chiriqui,  such  service  is  to  form  part  of  this  contract,  and  the 
Steamship  Company  is  to  have  the  right  to  land  all  cattle  it  may 
carry  on  the  beach  at  Panama  free  of  any  charge. 

Article  IX. 

The  Railroad  Company  shall,  during  the  pendency  of  this  contract, 
continue  to  employ  its  lighters  when  reasonably  necessary  to  connect 
with  the  Steamship  Company's  vessels  and  the  shore  at  Panama, 
the  Railroad  Company  agreeing  to  furnish  lighters  in  sufficient  num- 
ber to  load  and  unload  such  vessels  with  dispatch. 
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When  lighters  are  used  the  following  shall  be  the  lighterage 
charges : 

For  each  ton  of  freight  delivered  by  the  Steamship  Company  to 
the  Railroad  Company,  or  by  the  Railroad  Company  to  the  Steam- 
ship Company,  ninety  cents  (90c)  per  ton,  United  States  cur- 
rency. 

4800  For  all  specie  or  treasure,  one-fortieth    of    one    percent 
(1-W%). 

For  each  passenger,  one  dollar  ($1.00)  United  States  currency. 

No  charge  for  extra  baggage  or  mails. 

Panama  local  cargo  to  be  received  and  delivered  by  the  party  of 
the  first  part  as  agent  for  the  party  of  the  second  part,  in  that  City ; 
the  receipt  or  delivery  thereof  and  transfer  to  and  from  steamer 
including  the  lighterage,  wharfage  and  cranage,  to  be  performed  by 
party  of  the  first  part,  and  party  of  the  second  part  will  pay  for 
such  services  rendered  $1.25  per  ton,  whether  lightered  or  received 
from  or  delivered  to  steamers  at  La  Boca. 

Article  X. 

The  Eailroad  Company  agrees  to  transport  from  Colon  to  Panama, 
supplies,  excepting  coal,  exclusively  for  the  use  of  the  Steamship 
Company's  steamers  on  the  Pacific  at  three  dollars  ($3)  per  ton,  and 
to  lighter  same  at  Panama  at  one  dollar  ($1)  per  ton  additional,  it 
being  hereby  agreed  that  the  Steamship  Company  shall  have  the 
right  to  perform  lighterage  on  its  own  coal  and  other  supplies  in  its 
own  lighters. 

The  Railroad  Company  agrees  to  transport  by  each  steamer  from 
New  York  to  Colon,  supplies  exclusively  for  the  use  of  the  Steamship 
Company,  at  the  rate  of  $5  per  ton. 

Article  XI. 

The  officers  and  employees  of  the  Steamship  Company  shall  be  car- 
ried between  Panama  and  Colon  free,  and  between  New  York 

4801  and  Panama  or  Colon  at  the  rate  of  ten  dollars  ($10)  for  each 
passenger. 

The  officers  and  employees  of  the  Railroad  Company  shall  be 
carried  between  Panama  and  San  Francisco  at  the  rate  of  twenty  dol- 
lars for  each  passenger. 

Article  XII. 

The  Railroad  Company  agrees  so  long  as  its  wires  are  in  working 
order,  to  obtain  and  furnish  the  Steamship  Company  all  telegraphic 
and  telephonic  information  through  its  Agents  that  may  be  necessary 
to  properly  conduct  the  business  of  the  Panama  Route. 
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Article  XIII. 

Each  party  hereto  shall  be  responsible  for  cargo,  specie  and  mail 
while  under  its  care  and  until  delivered  to  its  co-carrier. 

Any  responsibility  accruing  in  regard  to  passengers  or  their  bag- 
gage is  to  be  assumed  in  like  manner  as  cargo. 

Whenever  any  loss  or  injury  occurs,  or  damage  from  delay  in 
transportation,  the  loss  or  injury  or  damage  from  delay  whether 
accruing  with  respect  to  cargo,  specie,  mail,  passengers  or  their  bag- 
gage, shall,  when  same  cannot  be  located,  be  prorated  between  the 
Eailroad  Company  and  the  Steamship  Company  according  to  the 
divisions  of  the  through  rate  that  may  apply  in  each  case. 

In  case  any  actions,  suits  or  claims  shall  be  brought  against  any 

co-carrier,  the  carrier  responsible,  as  above  stipulated,  shall  bear  and 

discharge  any  loss,  damage  or  expense  incident  thereto;  pro- 

4802  vided  the  carrier  sued  shall  at  once  give  notice  to  the  other  co- 
carrier  to  the  end  that  each  may  have  opportunity  to  defend 

its  interests. 

Article  XIV. 

The  carriage  or  transportation  of  salt,  coal  and  grain  (except  bar- 
ley in  bags  between  United  States  points)  is  hereby  exempted  from 
the  operation  of  this  contract,  and  each  of  the  contracting  parties 
reserves  its  full  liberty  as  to  the  carriage  or  transportation  of  these 
articles. 

Article  XV. 

The  Eailroad  Company  will  do  at  its  shops  in  Panama  and  Colon 
such  work  and  repairs  for  the  Steamship  Company  as  the  Steamship 
Company  from  time  to  time  may  request,  and  as  the  Railroad  Com- 
pany can  perform  without  interference  with  its  own  business — 
charging  therefor  the  cost  of  labor  and  material  on  the  Isthmus,  with 
ten  per  cent  added  thereto. 

Article  XVI. 

The  Steamship  Company  shall  make  over  and  deliver  to  the  Rail- 
road Company,  charter-parties  of  even  date  with  the  present  instru- 
ment, at  the  nominal  rate  of  one  dollar  per  month,-  and  unconditional 
in  terms  of  the  following  steamers  belonging  to  said  Company,  and 
now  running  or  to  be  run  between  Panama  and  San  Francisco  under 
this  contract,  to  wit,  the  Acapulco,  the  San  Jose,  the  City  of  Sydney, 
the  Colon,  the  City  of  Para  and  the  San  Juan,  and  agrees  to  like- 
wise make  over  and  deliver  to  the  Railroad  Company  like  charters  of 
any  other  steamers  placed  upon  said  service  under  the  provisions  of 
Section  "  A  "  of  Article  II  of  this  contract,  simultaneously 

4803  with  the  placing  of  the  same  upon  said  service. 

It  is  hereby  further  agreed  that  as  long  as  the  Steamship 
Company  performs  punctually  and  regularly  three  trips  per  month 


CONNOB COMPLAINANT'S   EXHIBIT  169.  2923 

in  each  direction  under  and  according  to  the  provisions  of  Section 
"A,"  Article  II  of  this  contract,  then  these  charters  are  to  remain 
unenforceable. 

If  the  Steamship  Company,  from  any  cause  except  the  act  of  God, 
or  the  public  enemy,  or  arising  from  the  perils  of  the  sea,  omits  two 
sailings  in  any  one  calendar  month  during  the-  continuance  of  this 
contract,  then  the  above  charters  are,  as  to  all  or  any  one  or  more 
of  said  steamers,  at  the  Railroad  Company's  option,  to  become  en- 
forceable, and  the  Eailroad  Company  shall  have,  and  is  hereby  given 
the  absolute  right  and  power  to  run  said  vessels,  or  any  of  them,  on 
the  aforesaid  described  route  and  service,  calling  at  all  ports  between 
Panama  and  San  Francisco,  and  vice  versa,  for  the  account  and  risk 
of,  and  at  the  expense  of  said  Steamship  Company,  during  the  unex- 
pired portion  of  this  contract;  it  being  the  express  intent  and  agree- 
ment of  the  parties  hereto  that  the  covenants  of  this  article  shall  be 
specifically  enforceable,  and  that  breach  thereof  cannot  be  adequately 
compensated  in  damages. 

The  Steamship  Company  agrees,  in  the  contingency  aforesaid, 
peacefully  to  surrender  to  the  Railroad  Company,  upon  its  demand  in 
writing,  the  said  steamers,  or  any  of  them,  without  the  intervention 
of  any  court  or  legal  proceedings  of  any  kind  whatsoever ;  the  Steam- 
ship Company  hereby  irrevocably  giving  the  Railroad  Com- 
4804  pany  all  the  power  and  authority  needful  in  the  premises,  in 
order  that  the  Railroad  Company  may  take  possession  of  said 
steamers,  or  of  any  one  or  more  of  them,  and  operate  them,  or  any 
one  or  more  of  them,  under  the  provisions  and  terms  of  the  charter- 
parties  hereto  annexed ;  and  it  is  expressly  agreed  that  in  case  of  any 
conflict  of  opinion  or  doubt  as  to  the  respective  rights  of  the  parties 
hereto  under  this  clause,  until  such  rights  are  finally  established  by 
the  judgment  and  decree  of  a  competent  court,  or  by  arbitration  in 
the  manner  hereinafter  provided,  the  Steamship  Company  or  its  suc- 
cessors will  not,  in  the  contingency  herein  contemplated,  hold  said 
ships  as  against  any  demand  of  said  Railroad  Company,  and  will  not 
prevent  or  hinder  the  use  of  the  same  by  the  Railroad  Company  in 
the  manner  or  in  the  business  contemplated  by  this  Agreement. 

Article  XVII. 

The  Railroad  Company  shall  make  over  and  deliver  to  the  Steam- 
ship Company,  charter-parties  of  even  date  with  the  present  instru- 
ment, at  the  nominal  rate  of  one  dollar  per  month  and  uncondi- 
tional in  terms,  of  the  following  steamers  belonging  to  said  Railroad 
Company  and  now  running  or  to  be  run  between  New  York  and 
Colon  under  this  contract,  to  wit,  the  Allianca,  the  Advance  and  the 
Finance,  and  agrees  to  likewise  make  over  and  deliver  to  the  Steam- 
ship Company  like  charters  of  any  other  steamers  placed  upon  said 
service  under  the  provisions  of  Section  "B,"  of  Article  II  of  this 
contract,  simultaneously  with  the  placing  of  the  same  upon  said 
service. 
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It  is  hereby  further  agreed  that  as  long  as  the  Eailroad  Com- 
pany's  Steamship   line   performs   punctually    and   regularly 

4805  at  least  three  trips  per  month  in  each  direction,  under  and  ac- 
cording to  the  provisions  of  Section  "  B,"  of  Article  II  of  this 

contract,  then  these  charters  are  to  remain  unenforceable. 

If  the  Railroad  Company  from  any  cause  except  the  act  of  God,  or 
the  public  enemy,  or  arising  from  the  perils  of  the  sea,  omits  two  sail- 
ings in  any  one  calendar  month  during  the  continuance  of  this  con- 
tract, then  the  above  charters  are,  as  to  all  or  any  one  or  more  of  said 
steamers,  at  the  Steamship  Company's  option  to  become  enforceable, 
and  the  Steamship  Company  shall  have  and  is  hereby  given  the  abso- 
lute right  and  power  to  run  said  vessels,  or  any  of  them,  on  the  afore- 
said described  route  and  service,  between  New  York  and  Colon  and 
vice  versa,  for  the  account  and  risk  of,  and  at  the  expense  of  said  Eail- 
road Company  during  the  unexpired  portion  of  this  contract,  it  being 
the  express  intent  and  agreement  of  the  parties  hereto  that  the  cove- 
nants of  this  article  shall  be  specifically  enforceable  and  that  breach 
thereof  cannot  be  adequately  compensated  in  damages. 

The  Railroad  Company  agrees  in  the  contingency  aforesaid,  peace- 
fully to  surrender  to  the  Steamship  Company,  upon  its  demand  in 
writing,  the  said  steamers,  or  any  of  them,  without  the  intervention  of 
any  court  or  legal  proceedings  of  any  kind  whatsoever ;  the  Railroad 
Company  hereby  irrevocably  giving  the  Steamship  Company  all  the 
power  and  authority  needful  in  the  premises,  in  order  that  the  Steam- 
ship Company  may  take  possession  of  said  steamers,  or  of  any  one  or 
more  of  them,  and  operate  them,  or  any  one  or  more  of  them,  under 
the  provisions  and  terms  of  the  charter-parties  hereto  annexed; 

4806  and  it  is  expressly  agreed  that  in  case  of  any  conflict  of  opin- 
ion or  doubt  as  to  the  respective  rights  of  the  parties  hereto 

under  this  clause,  until  such  rights  are  finally  established  by  the  judg- 
ment and  decree  of  a  competent  court,  or  by  arbitration  in  the  manner 
hereinafter  provided,  the  Railroad  Company  or  its  successors,  will 
not,  in  the  contingency  herein  contemplated,  hold  said  ships  as 
against  any  demand  of  said  Steamship  Company,  and  will  not  pre- 
vent or  hinder  the  use  of  the  same  by  the  Steamship  Company  in  the 
manner  or  in  the  business  contemplated  by  this  Agreement. 

Article  XVIII. 

For  all  joint  business  transacted  under  this  contract  and  for  all 
services  or  material  furnished  by  the  parties  thereto  to  each  other, 
there  shall,  except  as  herein  otherwise  expressly  provided  for,  be  ren- 
dered at  New  York  a  monthly  account  on  the  25th  day  of  each  month 
for  the  business  of  the  preceding  month,  such  statement  to  cover  all 
business  of  the  preceding  month  cleared  during  said  month,  and  the 
sums  due  shall  be  paid  on  that  date  to  the  creditor  company. 

Article  XIX. 

Any  and  all  questions  that  shall  or  may  arise  touching  this  Agree- 
ment, or  the  construction  thereof,  or  any  matters  or  things  to  be  done 
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or  performed  by  either  of  the  parties  hereunder,  shall  be  submitted 
to  the  decision  and  award  of  three  arbitrators,  who  shall  be  disinter- 
ested persons,  and  who  shall  be  chosen,  one  by  each  of  the  parties 
hereto,  and  the  third  by  the  two  so  chosen.     Either  party  hereto  may, 
at  any  time,  notify  the  other,  in  writing,  that  it  elects  to  sub- 
4807    mit  any  such  matter  of  difference  to  arbitration  hereunder  and 
name  an  arbitrator,  and  if  the  other  party  shall  fail  or  omit  to 
name  an  arbitrator  within  fifteen  days  after  written  notice  of  such 
selection  of  an  arbitrator  by  the  other  party  and  written  request  to 
name  an  arbitrator,  the  arbitrator  named  by  the  party  giving  such 
notice  shall  name  an  arbitrator  for  and  on  behalf  of  the  party  so 
failing  or  omitting,  who  shall  have  the  same  power  and  authority  as 
though  he  had  been  chosen  and  nominated  by  such  party.    And  the 
decision  and  award  of  any  two  of  such  arbitrators  with  respect  to 
the  matters  so  submitted  to  them,  shall  be  binding  and  conclusive 
upon  the  parties ;  and  each  of  the  parties  hereto  does  bind  itself  and 
its  successors,  faithfully  to  abide  by  and  carry  out  any  award  so  made 
by  any  two  of  the  arbitrators  appointed  as  aforesaid.    Any  question 
of  violation  or  failure  to  observe  this  Agreement  by  either  party,  or 
any  other  question  arising  between  them  hereunder,  may  be  submitted 
to  such  arbitrators,  and  they  shall  determine  first,  as  to  the  fact,  and 
secondly  as  to  the  amount  of  money  damages  to  be  paid  by  the  party 
found  guilty,  to  the  party  making  the  charge,  or  the  particular  thing 
to  be  done  or  to  be  refrained  from  being  done  by  such  guilty  party, 
and  such  amount  shall  be  paid,  and  such  award  shall  be  complied 
with  within  ten  days  of  the  rendering  of  such  award.    The  two  par- 
ties both  agree  to  furnish  to  the  arbitrators  any  paper,  instrument  or 
book  in  their  possession  which  said  arbitrators  may  request  them  to 
produce.    Should  any  arbitration  fail  for  any  cause,  then  such  pro- 
ceedings as  above  prescribed  may  be  taken  de  nova  by  either 
4808    party  to  this  agreement.    All  hearings  by  said  arbitrators  shall 
be  held  in  New  York,  or  on  the  Isthmus  of  Panama,  or  in  San 
Francisco,  or  such  other  place  where  witnesses  necessary  to  appear 
before  the  arbitrators  may  be  obtained  with  the  least  expense  to  the 
parties  to  this  contract,  and  all  fees  and  expenses  of  such  arbitrators 
shall  be  borne  by  the  party  against  whom  the  award  of  the  arbitra- 
tors shall  be  made,  and  shall  be  assessed  by  said  arbitrators  and  made 
part  of  their  award. 

This  article  shall  be  considered  of  the  essence  of  this  agreement 
and  any  breach  of  or  failure  to  observe  any  of  the  terms  thereof  shall 
be  deemed  to  be  a  material  breach  of  the  entire  contract. 

Article  XX. 

Any  of  the  conditions  of  Articles  V,  VII,  VIII,  IX,  X,  and  XI 
of  this  Agreement  may  be  altered  by  consent  in  writing  of  the  parties 
hereto,  signed  by  their  respective  Presidents  or  Vice-Presidents,  with- 
out affecting  any  of  the  other  conditions  of  this  Agreement. 
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Article  XXI. 

Subject  to  the  provisions  of  a  contemporaneous  agreement  between 
the  parties  hereto  of  even  date  herewith,  this  contract,  except  as 
herein  otherwise  expressly  prescribed,  shall  remain  in  force  for  three 
years  from  the  eleventh  day  of  June,  1902,  and  for  the  further  period 
of  two  years,  if  either  party  shall  so  elect,  and  if  such  party  shall 
have  given  notice  of  such  election  to  the  other  party  hereto  at  least 
ninety   (90)   days  before  the  expiration  of  the  first  term  of 

4809  three  years. 

In  witness  whereof,  the  said  parties  hereto  have  caused  this 
instrument  to  be  signed  in  their  corporate  names  by  their  respective 
Presidents,  and  their  respective  corporate  seals  to  be  hereunto  affixed 
and  attested  by  their  respective  Secretaries,  the  day  and  year  first 
herein  above  written. 

Panama  Eail  Koad  Company, 
By  J.  Edward  Simmons,  President. 

Attest : 

E.  A.  Drake,  Secretary. 

Pacific  Mail  Steamship  Company, 
By  Charles  H.  Tweed,  President. 
Attest : 

Jos.  Hellen,  Secretary. 

Q.  Do  you  know  of  any  time  when  certain  San  Francisco  merchants 
put  a  line  of  ships  on  to  run  in  connection  with  the  Panama  Railroad 
and  the  Panama  Steamship  Line? 

A.  That  was  about  the  time,  in  1893,  my  recollection  is,  that  the 
so-called  Transcontinental  Freight  Association  or  Transcontinental 
Association  discontinued;  I  think  it  was  the  11th  of  May.  I  was 
with  the  Milwaukee  road  and  at  Los  Angeles  at  the  time,  and  there 
was  considerable  said  about  it,  I  know,  in  the  newspapers,  etc.,  but 
I  was  not  familiar  with  any  of  the  inner  workings  of  it.  I  after- 
ward learned  from  the  Panama  Railroad  people  concerning  the  activ- 
ity of  the  Johnson-Locke  Mercantile  Company  offering  to  establish 
a  line  between  San  Francisco  and  Panama,  to  take  up  the  through 
traffic  with  the  Panama  Railroad  if  the  Panama  Railroad  would 
establish  a  line  on  the  Atlantic  between  New  York  and  Colon, 

4810  and  that  was  done  about  that  time  and  continued  until  the 
making  of  the  contract  between  the  Pacific  Mail   and  the 

Panama  Railroad,  December  18,  1895 — a  little  over  two  years. 

Q.  What  effect  did  that  line  have  on  transcontinental  rates,  if  any? 

A.  I  don't  remember  exactly  what  the  effect  was  on  the  trans- 
continental rates. 

Q.  Do  you  remember  anything  about  any  change  of  transconti- 
nental rates  that  was  coincident  with  the  operation  of  that  line, 
whether  caused  by.  that  line  or  whatever  may  have  caused  it? 
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A.  My  memory  is  not  clear  on  what  happened  about  that  time  in 
connection  with  the  transcontinental  rates,  whether  raised  or  reduced, 
or  anything  about  them. 

Q.  Did  you  know  about  the  establishment  of  the  American- 
Hawaiian  line? 

A.  Yes,  sir. 

Q.  Was  that  done  while  you  were  connected  with  the  Panama 
Kailroad  ? 

A.  Yes,  sir. 

Q.  What  factor  did  that  become  in  the  transcontinental  traffic? 

A.  It  took  the  place  of  the  so-called  clipper  line  of  sailing  vessels, 
that  the  same  people  had  operated  or  supported  prior  to  the  American- 
Hawaiian  Steamship  Line.  Those  new  vessels  built  and  put  on  the 
route  around  the  Horn  and  through  the  Straits  of  Magellan,  served 
to  take  the  same  class  of- traffic  east-bound,  namely,  sugar  from  the 
Hawaiian  Islands,  with  a  certain  amount  of  traffic  from  here,  but 
not  a  great  deal  at  the  beginning,  and  west-bound  they  filled  up  with 
New  York  merchandise  coming  to  San  Francisco,  in  competition  with 
the  Panama  Route  and  the  rail  line.  But  the  rates  they  made  were  a 
good  deal  like  the  clipper  ship  rates,  and  brought  to  their  line 
4811     about  the  same  kind  and  class  of  traffic. 

Mr.  Dunne.  Did  you  say  the  Magellan  ships  were  sailing 
ships,  Mr.  Connor? 

Witness.  No,  the  clipper  line  ships  went  around  the  Horn.  When 
the  steamships  were  established  they  took  the  traffic  that  the  clipper 
ships  had  formerly  taken  because  at  that  time  the  clipper  ships  were 
abolished.  Everything  moved  by  the  steamship  and  they  came 
through  the  Straits  instead  of  going  around  the  Horn. 

Q.  Were  you  still  in  the  steamship  business  at  the  time  the 
American-Hawaiian  line  commenced  operating  the  Tehuantepec 
route  ? 

A.  I  think  I  had  left  the  Panama  Eailroad  before  they  began  the 
operation  of  the  Tehuantepec  line. 

Q.  But  you  were  still  with  the  Pacific  Coast  Steamship  Line, 
weren't  you? 

A.  Yes,  sir. 

Q.  How  far  north  did  the  American-Hawaiian  ships  go — farther 
than  San  Francisco? 

A.  They  stopped  at  San  Francisco  in  the  beginning  of  their  opera- 
tion and  perhaps  for  a  year  or  two,  but  about  that  time  they  ran  to 
the  Sound  because  they  had  developed  quite  a  little  traffic  to  and  from 
New  York  and  the  Sound  which  prior  to  that  time  had  been  turned 
over  at  San  Francisco  to  connecting  lines  to  deliver  on  the  Sound; 
and  they  could  get  their  coal  cheaper  up  there  than  here,  and  it  was 
common  knowledge  here  that  it  was  a  benefit  to  them  to  go  to  the 
Sound,  make  delivery  of  their  freight,  get  their  cheap  fuel,  and  pick 
up  the  salmon  that  was  available  on  the  Sound  for  transportation  to 
New  York. 
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Q.  Did  the  Panama  route  ever  take  traffic  destined  to  Port- 
4812    land  and  Puget  Sound  ports? 
A.  Yes,  sir. 
Q,  How  did  that  reach  Portland? 

A.  It  was  transferred  at  San  Francisco  to  O.  R.  &  N.  water  lines. 
Q.  And  when  it  went  to  Puget  Sound  ? 
A.  Pacific  Coast  Steamship  Line. 

Q.  During  all  the  time  you  were  connected  with  the  Panama  Koute 
and  the  Pacific  Coast  Steamship  Company,  did  traffic  move  that  way 
to  some  extent? 

A.  Yes,  sir.  , 

Q.  What  revenue  did  the  Pacific  Coast  Steamship  Company  and 
the  O.  R.  &  N.  boat-line  to  Portland  get  out  of  traffic  of  that  char- 
acter?   Did  they  get  their  local  rates,  or  how  was  it  arranged? 

A.  They  got  a  percentage  of  the  west  of  New  York  proportion, 
subject  to  a  minimum. 

Q.  Do  you  remember  how  that  compared  with  their  local  rates? 
A.  In  most  cases  it  was  lower. 

Q.  Did  you  ever  have  any  difficulty  in  getting  the  Pacific  Mail 
boats  to  go  up  to  the  pier  and  take  freight  at  Panama  ? 
A.  Yes,  sir. 

Q.  What  was  the  occasion  of  that  ? 

A.  They  were  paying  the  Panama  Railroad  Company  a  charge  for 
lighterage  service  in  the  Bay  of  Panama  which  was  according  to  the 
destination  of  the  freight.    Freight  destined  to  Europe  was  subject 
to  one  charge  and  freight  destined  to  New  York  a  different  charge. 
Upon  the  completion  of  the  wharf  at  La  Boca,  which  is  at  the  mouth 
of  the  Rio  Grande  Eiver,  and  about  three  miles  from  the  Panama 
wharves  proper,  they  were  asked  to  bring  their  vessels  to  those 
wharves  and  make  direct  delivery  and  pay  a  wharfage,  and 
4813    the  wharfage  required  of  them  to  pay  was  the  same  as  the 
lighterage  charge  on  New  York  cargo.    The  Pacific  Mail  con- 
sidered that  that  charge  was  too  high,  too  great,  and  refused  to  pay 
it,  and  tried  to  gjet  them  to  reduce  it ;  but  the  Panama  Railroad  re- 
fused upon  the  ground  that  they  had  all  the  lighters  there;  they  had 
to  lay  them  up  and  they  had  no  other  business  for  them,  and  the 
wharf  had  been  a  very  expensive  structure,  costing  nearly  $3,000,000, 
and  the  dray  age  was  a  very  large  item  of  the  expense,  and  putting 
the  wharf  into  operation,  and  that  the  charge  was  reasonable  under 
all  the  circumstances.    They  had  declined  to  do  this.    This  was  only 
a  short  time,  however,  prior  to  the  termination  of  the  five-year  con- 
tract.   The  termination  of  the  contract  put  an  end  to  the  dispute, 
and  when  I  put  chartered  vessels  on  from  here,  those  vessels  went  to 
and  from  the  wharf  at  La  Boca,  and  on  the  making  of  the  new 
contract  it  was  understood  that  the  Pacific  Mail  vessels  would  go  to 
the  wharf  at  La  Boca.    What  the  rate  of  wharfage  was  I  do  not 
remember.    I  know  I  was  offered  the  opportunity  of  going  there  and 
handling  the  business  at  Panama  for  the  Panama  Rilroad,  with  the 
understanding  that  any  arrangements  I  made  for  the  Panama  Rail- 
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road  would  be  acceptable  to  the  Pacific  Mail.  I  didn't  like  the  health 
there  and  didn't  like  to  go,  and  didn't  go.  I  took  no  more  interest 
in  the  details  of  it,  and  I  don't  know  what  the  final  outcome  was. 

Q.  Now,  aside  from  your  interest  in   transcontinental  business, 
when  you  were  with  the  Panama  Eoute,  did  you  have  to  do  with  the . 
transcontinental  business  when  you  were  with  the  Milwaukee  and 
the  Great  Northern? 
A.  Yes,  sir. 
4814        Q.  Previous  to  1901,  how  did  the  Southern  Pacific  Railroad 
Company   endeavor   to   route   its   trans-continental   business, 
after  the  establishment  of  the  Morgan  Line,  its  Gulf  Route,  Sunset 
Route  so-called  ?     By  trans-continental  business,  I  mean  first  the  sea- 
board business,  from  Atlantic  seaboard  territory. 

A.  My  connection  with  the  transcontinental  business  while  with 
the  Milwaukee  road  was  that  of  a  solicitor  for  the  freight  over  our 
lines  only  and  in  connection  with  whatever  other  lines  I  could  work 
the  traffic;  and  it  is  my  recollection  that  the  Southern  Pacific  so- 
licitors were  never  at  any  time  to  be  depended  upon  to  help  get  this 
traffic,  whereas  the  other  connecting  lines  with  which  the  Milwaukee 
had  rates  and  divisions  could  be  depended  upon.  Now,  that  is  the 
only  way  which  I  have  of  knowing  anything  about  the  Southern 
Pacific  activities  in  soliciting.  I  don't  know  of  my  own  knowledge 
that  they  bent  their  energies  more  one  way  than  another. 
Q.  Except  as  you  observed  that? 
A.  I  observed  it  in  that  way  only. 

Q.  That  you  didn't  get  any  help  from  them.  How  did  the  bulk 
of  the  business  from  the  Atlantic  seaboard  territory  move  here, 
eliminating  the  Tehuantepec  route  and  eliminating  the  Panama 
Route,  taking  only  the  Southern  Pacific  and  its  Gulf  connections  and 
the  other  transcontinental  lines  ?    How  did  most  of  it  get  here  ? 

A.  I  had  no  reports  or  records,  had  no  access  to  statistics  of  traffic 
movement,  and  I  couldn't  tell. 

(J.  I  don't  expect  you  to  be  accurate.  Didn't  you  know  how 
4815    it  was  divided? 

A.  Only  as  a  matter  of  common  knowledge  and  as  the  word 
would  pass  among  the  men  who  were  handling  the  business;  but  I 
have  no  knowledge  that  I  could  state  for  a  fact. 

Q.  I  quite  understand  you  can't  give  statistics,  but  you  were  in  that 
business  actively  for  many  years  here  in  connection  with  the  Panama 
road  and  the  railroad.  Didn't  you  at  that  time  learn  how  the  trans- 
continental business  was  moving  from  the  seaboard? 

Mr.  Lovett.  The  witness  has  stated  that  all  he  knows,  about  it  is 
from  hearsay,  and  the  defendants  object  to  it  upon  that  ground. 
Q.  Go  ahead  and  answer. 

A.  The  Atlantic  seaboard  business,  it  was  understood,  moved  mostly 
by  the  Sunset  Route,  while  the  more  interior  or  western  business, 
originating  in  Chicago  territory,  came  by  the  Central  Route.  It  was 
understood  that  the  Sunset  Route  catered  more  for  the  Atlantic  sea- 
board business  than  any  of  the  other  transcontinental  lines.    It  was 
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a  route  over  which  they  took  special  pains  to  make  good  time  and  did 
make  good  time.  While  I  was  soliciting  New  York  as  well  as  other 
transcontinental  traffic  east-bound  and  west-bound,  I  ran  against 
the  strong  competition  of  good  service  via  the  Sunset,  which  so  tar 
excelled  the  service  that  could  be  had  via  Chicago  or  other  transcon- 
tinental lines  that  we  really  had  to  throw  up  our  hands  to  the  Sunset. 
Mr.  Dtjnne.  Mr.  Severance,  what  time  are  you  speaking  of  now? 
Mr.  Sevekance.  That  was  when  he  was  soliciting  for  the 

4816  Milwaukee  road. 

Witness.  In  1893  and  1894. 

Q.  Did  the  Southern  Pacific  maintain  a  soliciting  agency  here? 

A.  Yes,  sir. 

Q.  And  you  ran  across  this  good  service,  you  say? 

A.  Yes,  sir. 

Q.  Did  you  ever  learn  that  the  Southern  Pacific  soliciting  agents 
kept  that  a  secret — the  good  service  by  the  Sunset  Koute? 

A.  No,  sir ;  as  I  say,  the  merchants  had  it  all  right. 

Q.  Did  the  Union  Pacific  also  have  an  agency  here? 

A.  Yes,  sir. 

Q.  When  you  were  soliciting  for  the  Milwaukee  road,  did  your 
line  reach  Omaha? 

A.  Yes,  sir.  Our  line  was  between  Omaha  and  Chicago  and  be- 
tween St.  Paul  and  Chicago  and  between  Kansas  City  and  Chicago. 

Q.  What  were  the  relations  between  your  agency  and  the  Union 
Pacific  agency  in  securing  the  routing  of  transcontinental  business? 

A.  We  co-operated  very  closely. 

Q.  And  I  believe  you  stated  that  you  did  not  run  across  any  co- 
operation on  the  part  of  the  Southern  Pacific? 

A.  No,  sir. 

Cross-examination  by  Mr.  Lovett: 

Q.  During  what  period  did  you  say  you  represented  the  St.  Paul 
here,  Mr.  Connor? 

A.  From  November,  1892,  to  July  27,  1894. 

Q.  You  were  soliciting  freight  for  the  St.  Paul  during  that 

4817  time? 

A.  Yes,  sir. 

Q.  You  were  working  closely,  you  say,  with  the  Union  Pacific? 

A.  Yes,  sir. 

Q.  Were  the  other  solicitors  for  the  eastern  lines  soliciting  here  at 
that  time? 

A.  Yes,  sir. 

Q.  What  other  lines  in  the  east,  east  of  Missouri  River,  had  so- 
licitors here? 

A.  The  Rock  Island,  the  Burlington,  the  Northwestern — the  so- 
called  Iowa  lines ;  and  then  there  were  the  Missouri  Pacific,  the  Den- 
ver &  Rio  Grande,  besides  the  Northern  Pacific,  the  Canadian  Pacific, 
the  Great  Northern,  the  Texas  &  Pacific  for  the  so-called  west  of  the 
Missouri  River  Railway  lines. 
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Q.  Did  a  number  of  the  eastern  lines — that  is,  the  trunk  lines  east 
of  Chicago — also  have  agencies  here  at  that  time. 

A.  Yes,  sir.  But  at  that  time  there  was  not  so  much  activity  by 
the  strong  lines  in  freight  soliciting.  The  agencies  they  maintained 
here  then  concerned  themselves  more  particularly  in  passenger  busi- 
ness. 

Q.  Which  of  them  had  agencies  here  dealing  with  freight  at  that 
time? 

A.  I  don't  think  the  Gould  lines  had  established  an  agency  at  that 
time,  and  I  don't  remember  any  lines  that  had  a  freight  office  in  San 
Francisco — a  freight  representative. 

Q.  I  am  speaking  now  particularly  of  the  lines  east  of  Chicago. 

A.  So  am  I. 

Q.  Did  the  New  York  Central  have  an  agency  here? 

A.  That  was  established  afterwards,  I  believe;  not  at  that 
time. 

4818  Q.  Are  you  sure  about  that? 

A.  I  am  only  sure  in  this  way :  that  Mr.  Gill,  I  think,  was 
the  first  representative  of  them  here  in  the  freight  way,  and  he  was 
at  the  time  I  speak  of  with  the  Southern  Pacific  at  Sacramento. 

Q.  How  about  the  Pennsylvania? 

A.  They  looked  after  passengers  only. 

Q.  They  did  not  have  a  freight  agency  here  at  that  time  ? 

A.  Not  at  that  time. 

Q.  Nor  the  Erie? 

A.  Nor  the  Erie  at  that  time. 

Q.  Nor  the  Baltimore  &  Ohio? 

A.  The  Baltimore  &  Ohio  did.  Mr.  Harvey  was  a  freight  and 
passenger  man,  but  it  was  during  that  time  that  he  was  given  extra 
powers  and  salary,  I  think,  to  look  after  freight  business ;  he  told  me 
about  it  at  the  time.  I  had  known  him  a  great  many  years  as  a 
passenger  man  only;  he  never  had  experience  in  the  freight  busi- 
ness, and  he  talked  with  me  about  the  freight  business.  At  the  time 
he  took  up  the  representation  of  the  freight  department,  which  was 
along  about  that  time,  he  explained  it.  That  is  the  only  one  I  now 
remember  who  was  connected  with  the  freight  department  here. 

Q.  Which  of  these  lines  east  of  the  Rocky  Mountains,  we  will  say, 
like  the  St.  Paul,  the  Northwestern,  the  Burlington,  the  Rock  Island, 
was  actively  working  freight  by  way  of  Ogden  ? 

A.  All  of  them. 

Q.  You  worked  all  that  you  could  by  way  of  the  Union  Pacific 
and  Southern  Pacific,  didn't  you,  Mr.  Connor? 

A.  Yes,  sir ;  that  is  the  only  outlet  that  I  had,  you  know. 

Q.  You  didn't  work  with  the  Atchison  on  transcontinental 
business  ? 

4819  A.  No,  sir,  because  they  were  competing  with  us  between 
Chicago  and  Kansas  City,  and  if  they  got  their  hand  on  it  we 

might  lose  it  altogether. 
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Q.  So,  you  worked  directly  with  the  Union  Pacific  and  the  South- 
ern Pacific  and  the  Northwestern 

A.  Through  the  Omaha  gateway,  and  with  the  northern  lines 
through  the  St.  Paul  gateway. 

Mr.  Severance.  Judge,  I  am  sure  you  do  not  mean  to  ask  a  ques- 
tion that  does  not  mean  just  what  he  said.  He  said  he  did  not  work 
with  the  Southern  Pacific.  He  said  he  worked  with  the  Union 
Pacific.  Your  question  was  if  he  worked  with  the  Union  Pacific 
and  Southern  Pacific. 

Mr.  Lovett.  He  said  he  did  not  work  with  the  Atchison. 

Mr.  Severance.  Yes,  but  on  direct  examination  he  said  he  never 
worked  with  the  Southern  Pacific  agency,  but  with  the  Union  Pacific, 
and  I  think  perhaps  he  didn't  understand  your  question. 

Witness.  I  understood  your  question  to  mean  whether  I  worked 
business  via  the  Southern  Pacific. 

Mr.  Lovett.  Via  the  Ogden  gateway. 

Witness.  Yes,  that  is  what  I  mean.  I  did  not  mean  the  repre- 
sentatives of  the  railroad,  but  I  mean  the  railroad. 

Mr.  Lovett.  That  is  what  I  mean.  I  was  not  asking  you  about 
working  with  the  representatives. 

Mr.  Dunne.  Mr.  Severance  asked  him  if  he  did  not  work  with 
the  representatives  of  the  Southern  Pacific,  and  Judge  Lovett  asked 
him  if  he  worked  business  over  the  Southern  Pacific  to  Ogden,  and 

he  said  that  was  the  only  connection  he  had. 
4820        Mr.  Lovett.  The  witness  understood  the  question.     I  was 
asking  more  particularly   about   the  lines  with   which  you 
worked  rather  than  about  their  agents. 

Witness.  That  is  right. 

Q.  Your  only  outlet  for  Pacific  coast  business  practically  was  the 
Union  Pacific-Southern  Pacific  by  way  of  Omaha  and  Ogden,  wasn't 
it? 

A.  Yes. 

Q.  And  that  was  the  way  you  worked  all  the  business  you  moved? 

A.  Yes,  sir. 

Q.  Didn't  the  St.  Paul  do  the  same? 

A.  It  is  the  St.  Paul  I  am  speaking  of. 

Q.  Didn't  the  Northwestern  do  the  same  ? 

A.  Yes,  sir. 

Q.  And  the  Burlington  and  Rock  Island?  They  worked  more 
particularly  with  the  Denver  &  Rio  Grande,  didn't  they  ? 

A.  They  had  long  lines  to  Denver. 

Q.  And  they  worked  with  the  Denver  &  Rio  Grande  and  the 
Southern  Pacific  via  Ogden  ? 

A.  West  of  Ogden,  yes,  sir. 

Q.  That  is  true  also  of  the  Missouri  Pacific,  isn't  it  ? 

A.  Yes,  sir. 

Q.  Then,  the  fact  is  that  the  Chicago,  Milwaukee  &  St.  Paul,  the 
Chicago  &  Northwestern,  the  Union  Pacific,  the  Burlington,  the 
Rock  Island,  the  Missouri  Pacific  and  the  Denver  &  Rio  Grande 
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were  all  actively  working  during  that  time  for  Pacific  coast  business 
by  way  of  Ogden,  weren't  they? 

A.  Yes,  sir. 

Q.  Everything  that  they  controlled  for  California  naturally  passed 
over  the  Southern  Pacific  by  way  of  Ogden,  didn't  it? 
A.  That  was  their  open  gateway. 

4821  Q.  And  the  Southern  Pacific  got  their  transportation  from 
Ogden  to  San  Francisco  out  of  that  business.     About  what 

distance  was  that,  do  you  happen  to  remember? 

A.  833  miles  between  San  Francisco  and  Ogden,  I  think. 

Q.  What  haul  would  the  Milwaukee  get  out  of  it  from  business 
originating,  say,  in  Chicago? 

A.  They  would  get  about  500  miles  between  Omaha  and  Chicago. 

Q.  And  the  Union  Pacific  about  a  thousand  ? 

A.  It  is  more  than  that,  I  think. 

Q.  It  is  about  a  thousand  from  Omaha  to  Ogden? 

A.  A  thousand  from  Omaha  to  Ogden  ? 

Q.  Yes. 

A.  I  think  about  1100. 

Mr.  Severance.  It  is  a  thousand  miles  and  a  fraction  of  a  mile, 
according  to  your  signs. 

Mr.  Lovett.  Yes. 

Q.  The  Northwestern  got  about  the  same  length  of  haul  out  of  it 
that  the  Milwaukee  got? 

A.  Yes. 

Q.  And  the  Burlington  and  the  Rock  Island  from  Chicago  would 
get  something  like  a  thousand-mile  haul,  wouldn't  they  ? 

A.  To  Denver,  yes. 

Q.  So,  out  of  such  business  as  the  Milwaukee  got  a  haul  of  500 
miles,  the  Southern  Pacific  would  get  a  haul  of  800  and  some  odd 
miles ;  that  is  true,  is  it  ? 

A.  Yes,  sir. 

Q.  Do  you  recall  any  other  lines  east  that  were  working  for  Cali- 
fornia business  by  way  of  Ogden  than  those  you  have  mentioned  ? 

A.  I  don't  think  of  any  just  now. 

Q.  Do  you  know  what  lines  at  that  time  were  working  business 

4822  for  California  by  way  of  El  Paso  other  than  the  Southern 
Pacific? 

A.  The  Texas  &  Pacific. 

Q.  And  its  connections.  Do  you  know  whether  the  Missouri, 
Kansas  &  Texas,  the  St.  Louis  &  San  Francisco  and  other  lines  lead- 
ing to  the  southwest 

A.  The  Texas  &  Pacific  had  an  office  here  and  a  representative; 
the  Missouri  Pacific  had  also.  The  Missouri  Pacific  worked  Southern 
California  business  in  connection  with  the  Texas  &  Pacific  because 
they  were  sort  of  family  lines.  I  don't  remember  that  the  Frisco 
lines  were  represented  down  here  except  through  the  Santa  Fe. 

Q.  The  Rock  Island  had  not  extended  its  line  to  El  Paso  at  that 
time? 
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A.  No,  sir. 

Q.  With  all  of  these  lines  working  for  the  Southern  Pacific  by  way 
of  Ogden,  there  wasn't  very  much  occasion  for  the  Southern  Pacific 
to  be  working  it  that  way,  Mr.  Connor  ? 

A.  I  don't  know. 

Q.  You  were  all  doing  all  you  could  to  get  business  that  way, 
weren't  you? 

A.  We  were  all  working  for  our  own  lines. 

Q.  Yes,  but  incidentally  for  the  Southern  Pacific? 

A.  Incidentally  we  had  to  give  it  to  the  Southern  Pacific;  we 
couldn't  get  around  that. 

Q.  That  is  the  point.  All  the  rates  that  you  made  to  California 
had  to  be  assented  to  by  the  Southern  Pacific,  hadn't  they  ?  In  other 
words,  you  could  not  make  rates  here  without  the  consent  of  the 
Southern  Pacific,  could  you  ? 

A.  That  is  my  understanding ;  but  at  that  time  I  was  representing 
the  company  in  the  capacity  of  a  solicitor  and  had  nothing  to 
4823  do  with  the  making  of  rates,  or  agreeing  to  rates,  or  the  pub- 
lishing of  tariffs. 

Q.  But  it  was  your  understanding  that  no  lawful  ra'te  could  be 
made  to  California  by  your  line  without  the  concurrence  of  the 
Southern  Pacific? 

A.  That  is  right. 

Q.  The  first  contract  between  the  Panama  Railroad  and  the  Pacific 
Mail,  about  which  you  testified,  expired  in  December,  1900,  did  you 
state? 

A.  Yes,  sir. 

Q.  And  the  next  contract  was  made  in  June,  1902;  is  that  correct? 

A.  That  is  about  the  time. 

Q.  Yes,  about  the  time.  Now,  it  was  between  those  dates  that  you 
operated  for  the  Panama  Railroad  certain  steamers  on  this  coast  ? 

A.  Chartered  vessels  on  the  Pacific,  yes. 

Q.  Were  those  English  ships? 

■A.  No,  sir,  American  bottoms. 

Q.  American  bottoms,  all  of  them? 

A.  Yes,  sir. 

Q.  What  was  the  result  of  that  to  the  Panama  Railroad,  do  you 
happen  to  remember  ?    Was  it  profitable  or  otherwise  ? 

A.  Otherwise. 

Mr.  Severance.  What  was  the  question  ? 

Mr.  Lovett.  I  asked  him  what  was  the  result  of  that  to  the  Panama 
Railroad,  whether  it  was  profitable  or  otherwise. 

Q.  Do  you  know  whether  it  was  very  much  otherwise? 

A.  One  very  expensive  factor  was  the  strike  that  occurred  during 
that  time  on  the  water-front,  which  involved  our  vessels  that  were 
being  paid  by  the  day,  under  a  government  form  of  charter  for  those 
vessels,  and  having  them  in  port,  one  of  them  21  or  22  days,  and 
paying  a  large  sum  for  detectives  to  keep  our  non-union  stevedores 
at  work,  and  bedding  them  and  feeding  them  on  the  dock,  and  all 
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4824  that  sort  of  thing,  contributed  very  largely  to  our  expense 
during  that  period.    If  the  extraordinary  expense  from  that 

item  and  the  item  of  damage  from  inexperienced  stevedores,  bad 
stowage,  could  be  deducted,  I  don't  know  whether  the  balance-sheet 
would  look  all  right  or  not.  I  am  not  sure  as  to  what  extent  the  loss 
went,  whether  it  was  greater  or  less  than  the  amount  that  could  be 
charged  to  that  one  cost  of  the  strike. 

Q.  That  is  rather  incidental  to  the  steamship  business,  isn't  it? 

A.  How  is  that  ? 

Q.  I  say,  isn't  that  rather  incidental  to  the  steamship  business? 
Don't  they  have  those  strikes? 

A.  Yes,  you  take  your  chances. 

Q.  And  that  is  one  of  the  chances  ? 

A.  Yes. 

Q.  You  don't  know  what  the  result  of  the  operation  of  that  enter- 
prise would  have  been  if  that  expense  were  eliminated  ? 

A.  I  do  not  know.  I  merely  know  in  connection  with  this  matter 
that  the  Panama  Eailroad  office  in  New  York  made  an  arbitrary 
allowance  out  of  through  rates  to  the  Pacific  Ocean  line  of  40  per 
cent  instead  of  45  which  the  Pacific  Mail  had  received  under  its  con- 
tract, and  that  I  was  informed  in  New  York,  by  our  people  there,  that 
they  had  lost  considerable  money  on  that  basis.  But  I  don't  remem- 
ber the  figures  now.  Nor  do  I  know,  as  I  said  before,  whether  or 
not  it  would  have  proven  profitable  without  the  strike. 

Q.  Did  you  do  any  coast-wise  business  ? 

A.  No,  sir ;  no  stops  intermediate. 

Q.  None  of  the  ships  was  wrecked,  I  presume  ? 

A.  No,  sir. 

Q.  How  long  were  they  operated — about  a  year  and  a  half  ? 

4825  A.  We  put  the  first  sailing  on  the  18th  of  December,  1900, 
and  the  last  one  left  here  in  June,  1902, 1  believe. 

Q.  What  became  of  the  "  St.  Paul  "? 

A.  After  we  had  had  her  three  trips  we  turned  her  back  to  the 
owners,  who  operated  her  to  St.  Michaels  and  Nome.  She  was  owned 
by  the  Alaska  Commercial  Company.  The  period  for  which  we  had 
her  was  a  period  for  which  they  had  no  use  for  her.  We  would  have 
taken  her  for  a  little  longer  time  except  they  could  not  spare  her  any 
longer.    She  went  back  into  the  regular  service  after  that. 

Q.  What  was  the  size  of  these  ships  that  you  operated  during  that 
time? 

A.  Which  ones  ? 

Q.  These  independent  lines. 

A.  The  "  Pleiades  "  and  "  Hyades  "  would  carry,  each,  4500  tons- 
sister  ships;  the  "Argyle"  about  3800  tons;  the  "  Leelanaw  "  2400; 
the  "  Enterprise  "  3200;  the  "  Charles  D.  Lane  "  3000;  that  is  about 
the  capacity  of  them. 

Q.  And  what  ships  were  operated  on  the  Panama  Eoute  by  the 
Pacific  Mail  during  the  time  of  these  contracts  with  the  Panama 
Eailroad  Company  ? 
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A.  They  had  the  "  Newport,"  the  "  City  of  Para,"  the  "  Peru,"  the 
"  City  of  Sydney."  Those  were  the  four  largest  vessels.  Then  there 
were  the  "  San  Juan,"  the  "  San  Bias,"  and  the  "  San  Jose  "—three 
ships  of  about  the  same  size,  carrying  about  35000  packages  of  coffee; 
the  "Acapulco,"  the  "  Colon,"  and  the  "  Barracouta." 

Q.  How  often,  did  you  say,  the  sailings  were  during  the  period  of 
the  first  contract  ? 

A.  From  San  Francisco  three  times  a  month — on  the  8th,  18th, 
and  28th. 

Q.  How  were  the  rates  from  San  Francisco  to  points  at 

4826  which  these  ships  touched,  as  compared  with  the  proportion 
of  the  through  New  York  rate  ? 

A.  Very  much  higher. 

Mr.  Severance.  I  can't  hear  you,  Judge. 

Mr.  Lovett.  I  asked  him  how  the  rates  from  San  Francisco  to 
these  Central  and  South  American  ports,  at  which  these  ships  touched, 
compared  with  the  proportion  of  the  through  rates  to  New  York. 
He  said  very  much  higher. 

Q.  You  testified  on  your  direct  examination,  as  I  understood,  that 
after  the  American-Hawaiian  Company  put  on  its  steamships  that  it 
sometimes  turned  over  to  the  O.  R.  &  N.  boats  here  business  from  the 
east  for  Portland  points  and  the  interior  there.  Just  when  was  that? 
Do  you  remember  about  what  years,  during  what  period  ? 

A.  I  don't  recollect  the  date. 

Q.  Very  little  of  that  business,  wasn't  there,  Mr.  Connor? 

A.  I  was  not  connected  with  the  O.  R.  &  N.  at  that  time,  but  I 
was  connected  with  the  Panama  Railroad,  and  the  Panama  Railroad 
had  divisions  with  the  O.  R.  &  N.  on  that  Portland-New  York  traffic, 
or  New  York-Portland  traffic,  and  I  learned  that  the  American- 
Hawaiian  had  been  successful  in  getting  better  divisions  out  of  the 
O.  R.  &  N.  than  I  had,  and  I  went  to  the  O.  R.  &  N.  on  that  subject, 
to  get  it  adjusted  to  our  satisfaction.  That  is  the  item  which  fixes 
it  in  my  mind,  that  it  was  at  the  time  I  was  with  the  O.  R.  &  N. 
that  the  American-Hawaiian  steamers  began  handling  Portland 
traffic. 

Mr.  Severance.  You  mean  when  you  were  with  the  Panama  Rail- 
road. 

Witness.  When  I  was  with  the  Panama  Railroad. 

4827  Q.  You  said  when  you  were  with  the  O.  R.  &  N. 

A.  I  meant  the  Panama  Railroad.  Of  course  the  Panama 
Railroad  was  competing  on  the  same  traffic  with  the  American- 
Hawaiian  Steamship  Company  out  of  New  York  to  Portland;  and 
under  the  arrangement  they  had  with  the  O.  R.  &  N.,  the  O.  R.  &  N. 
received  from  here  less  on  the  same  package  than  they  would  have 
received  if  we  delivered  it  to  them,  which  was  naturally  against  us. 

Q.  That  is,  they  gave  the  American-Hawaiian  line  a  better  divi- 
sion than  they  gave  you? 

A.  Yes. 

Q.  When  was  that? 
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A.  I  don't  remember  the  dates. 

Q.  When  were  you  with  the  Panama  Railroad  ? 

A.  From  February  11,  1898,  to  December  10,  1903. 

Q.  Was  this  in  the  early  or  the  latter  part  of  your  connection  ? 

A.  The  middle  part,  I  should  say. 

Q.  When  was  the  Hawaiian  line  of  steamships  put  on  ? 

A.  About  the  middle  of  my  service. 

Q.  When  was  that? 

A.  About  1900 ;  somewhere  in  there. 

Q..  You  can't  fix  the  date  more  accurately  than  that  ? 

A.  They  must  have  gone  on  about  1899,  sometime  in  the  summer 
of  1899.  I  tried  to  get  the  American-Hawaiian  to  operate  via  Pan- 
ama, stop  their  boats  over  there  instead  of  going  around  through  the 
Straits,  and  give  us  that  sugar  to  haul.  I  got  one  of  their  engineers 
to  go  down  from  the  Isthmus  on  the  other  side  and  inspect  the  wharf 
facilities  over  there,  and  he  turned  up  his  nose  at  the  wharf  facilities, 
and  there  was  nothing  doing  after  that.    That  was  in  1899,  I  think. 

Q.  They  had  not  begun  to  operate  their  steamers  then  ? 
4828        A.  Yes,  they  had.     They  were  operating  around  the  Horn, 
and  we  felt  their  competition  and  wanted  to  co-operate  with 
them  instead  of  competing.    What  I  was  after  was  the  rail  haul 
across  the  Isthmus. 

Q.  Did  the  O.  R.  &  N.  have  any  divisions  by  the  Panama  Railroad 
from  the  Atlantic  seaboard  when  you  were  with  it  in  1894  ? 

A.  I  negotiated  the  arrangement  myself. 

Q.  With  the  Panama  Railroad? 

A.  Yes,  sir. 

Q.  And  how  did  that  traffic  come  here — by  the  Pacific  Mail  ? 

A.  By  the  Pacific  Mail. 

Q.  What  was  the  traffic  that  moved  that  way? 

A.  Manufactured  goods. 

Q.  Manufactured  goods? 

A.  From  the  east,  yes,  sir. 

Q.  Were  the  quantities  large  or  small? 

A.  Oh,  pretty  large.  We  would  have  every  ten  days  coming  in 
here  from  20  to  75  tons,  sometimes  a  hundred  tons. 

Q.  20  to  75  tons? 

A.  It  was  slight  at  first,  and  it  grew. 

Q.  Now,  that  was  when— 1894  and  1895  ? 

A.  That  was  in  1895,  I  think,  that  the  arrangement  was  made;  for 
those  divisions  that  was  1896. 

Q.  Where  was  that  business  moving — to  Portland  or  to  the 
interior. 

A.  To  Portland  mainly. 

Q.  To  Portland  mainly? 

A.  Astoria  and  Portland.  Once  in  a  while  a  stray  package  would 
come  along  to  an  interior  point,  rail  connection  from  Portland. 

Q.  During  what  period  did  you  say  you  were  connected  with  the 
O.  R.  &N.? 
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A.  I  went  to  them  July  27,  1894;  I  left  them  to  go  to  the  Panama 
office  on  the  11th  of  February,  1898. 

4829  Q.  What  was  your  position  immediately  before  you  went 
with  the  O.  R.  &  N.  ? 

A.  The  Chicago,  Milwaukee  &  St.  Paul.  I  had  been  traveling 
freight  and  passenger  agent. 

Q.  You  left  the  Chicago,  Milwaukee  &  St.  Paul  to  go  to  the 
O.  R.  &N.? 

A.  Yes,  sir. 

Q.  Was  that  during  the  receivership  of  the  O.  R.  &  N  ? 

A-  Mr.  McNeil  was  appointed  receiver  on  the  4th  of  July,  1894, 
and  I  went  there  immediately  afterward,  the  27th  of  the  same  month. 

Q.  Do  you  remember  how  long  the  receivership  lasted  ? 

A.  About  a  year  and  a  half.  I  was  there  beyond  the  receivership, 
of  course.  The  receivership,  I  remember,  was  about  a  year  and  a 
half.  I  remember  it  by  reason  of  the  statements  made  about  that 
time  of  what  Mr.  McNeil  had  accomplished  in  so  short  a  time— the 
rehabiliment.  We  had  a  great  big  washout  there,  and  restored  the 
line  to  proper  condition  and  all  that  sort  of  thing,  without  putting 
out  any  receiver's  certificates.  Got  the  business  to  pay  for  it.  And 
the  year  and  a  half  was  fixed  in  my  mind  at  the  time, — how  short  a 
time  it  took  him  to  put  the  line  in  shape. 

Q.  The  line  had  been  operated  by  receivers  prior  to  July,  1894? 

A.  Yes,  sir. 

Q.  You  were  not  connected  with  it  at  that  time? 

A.  No,  sir. 

Q.  Now,  in  this  business  which  you  testified,  on  your  direct 
examination,  moved  from  San  Francisco  to  Montana  points,  what 
Montana  points  do  you  mean? 

A.  Montana  common  points. 

4830  Q.  Can  you  name  the  principal  ones? 

A.  The  principal  ones  would  be  Butte,  Helena,  Great  Falls, 
Deer  Lodge,  and  that  territory;  then  the  local  points  as  well.  The 
most  important  local  points  along  the  line  of  the  Great  Northern  or 
Northern  Pacific  were  Missoula,  Billings. 

Q.  That  business  moved  both  by  Portland  and  the  O.  R.  &  N.,  and 
to  Spokane  over  the  Great  Northern  and  to  Wallula  in  connection 
with  the  Northern  Pacific? 

A.  Yes,  sir. 

Q.  Or  to  Huntington  in  connection  with  the  Oregon  Short  Line? 

A.  The  Short  Line  was  mostly  in  the  Anaconda  and  Butte  busi- 
ness. 

Q.  Which  way  did  most  of  it  move,  do  you  remember  ? 

A.  We  preferred  to  handle  it  via  Spokane  for  the  reason  that  the 
O.  R.  &  N.  got  better  divisions  on  its  longer  haul ;  but  if  we  had  dis- 
covered the  car,  run  across  the  business  (so  to  speak)  in  connection 
with  a  Northern  Pacific  man  or  representative,  we  were  loyal  to  him 
and  worked  it  his  way  and  gave  him  the  car  at  that  point. 

Q.  That  is  customary  in  railroad  practice? 


connor.  2939 

A.  Yes,  sir. 

Q.  Now,  you  said  that  business  that  moved  by  the  Oregon  Short 
Line,  that  is,  by  way  of  Huntington,  moved  mostly  to  Butte  and 
Anaconda  ? 

A.  To  Butte  and  Anaconda. 

Q.  I  believe  you  testified  on  your  direct-examination  that  you  did 
not  know  of  the  Southern  Pacific  moving  business  to  Montana 
common  points  by  way  of  Portland,  but  it  moved  its  business  to 
Ogden ;  is  that  correct  ? 

A.  That  is  my  understanding,  from  the  fact  that  it  was  the  shortest 
route  for  them  and  that  it  was  the  original  way  to  handle  it. 

4831  The  Shasta  Koute  is  considered  a  pretty  hilly  route  and  there 
is  no  time  saved,  but  there  would  be  time  lost  that  way.     And 

yet  I  have  no  direct  or  positive  knowledge  as  to  their  instructions  to 
their  people. 

Q.  As  far  as  you  got  a  correct  idea  of  the  movement  of  the  busi- 
ness, you  were  competing  for  the  business  ? 

A.  That  was  the  talk. 

Q.  You  understood  it  was  moving  by  way  of  Ogden  and  the  Oregon 
Short  Line? 

A.  Yes,  sir.  No,  not  the  Oregon  Short  Line,  but  the  Utah  & 
Northern.  The  Oregon  Short  Line  was  the  one  that  came  down  from 
Portland  to  Green  River. 

Q.  What  I  now  call  the  Oregon  Short  Line. 

Mr.  Severance.  It  is  now  the  Oregon  Short  Line. 

Witness.  Yes.     At  that  time  we  called  them  by  the  different  names. 

Q.  At  the  time  you  mention  the  Oregon  Short  Line  was  the  Utah 
&  Northern? 

A.  Yes,  sir. 

Q.  Or  what  you  mean  by  the  Utah  &  Northern  is  now  part  of  the 
Oregon  Short  Line? 

A.  Yes,  sir.     It  was  narrow-gauge  at  that  time. 

Q.  From  Ogden  to  Butte  and  other  points  in  Montana  ? 

A.  Yes,  sir. 

Q.  So  that  was  the  line  that  the  Southern  Pacific  worked,  as  you 
understand,  f or  Montana  business,  by  way  of  Ogden  and  the  Oregon 
Short  Line.     What  was  the  difference  in  distance  ? 

A.  I  don't  remember  those  figures. 

Q.  At  all  events,  the  Southern  Pacific  could  not,  as  you 

4832  understand  the  situation,  move  business  to  Montana  points 
without  going  either  over  the  O.  R.  &  N.  line  or  the  Oregon 

Short  Line  for  a  portion  of  the  way,  could  it? 

A.  Which  line  could  not? 

Q.  The  Southern  Pacific. 

A.  The  Southern  Pacific  could  take  it  from  here  to  Ogden  and  the 
Utah  &  Northern  from  there  to  Anaconda  and  Butte  without  going 
over  the  O.  R.  &  N. ;  but  to  points  beyond  Butte  it  would  have  to  go 
over  the  Great  Northern  or  the  Northern  Pacific,  and  those  lines 
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would  then  get  their  local  from  that  point,  or  whatever  divisions  they 
would  agree  on. 

Q.  You  didn't  understand  my  question,  I  asked  if  it  was  not  true 
that  the  Southern  Pacific  could  not  carry  business  from  San  Fran- 
cisco to  Montana  points  without  such  business  passing  either  over  the 
Oregon  Short  Line,  or  Utah  &  Northern,  or  over  the  O.  E.  &  N. 
lines;  in  other  words,  it  would  have  to  go  over  either  one  or  the 
other? 

A.  Yes,  sir,  it  would  have  to  go  either  by  Portland  or  Ogden,  and 
in  either  case  it  would  go  by  the  O.  E.  &  N.  via  Portland  or  the  Utah 
&  Northern  via  Ogden. 

Mr.  Severance.  What  about  the  Northern  Pacific  out  of  Port- 
land? 

Witness.  It  would  go  either  way.  They  had  divisions  for  the 
Northern  Pacific,  too,  that  way,  via  Portland. 

Q.  Via  Portland? 

A.  Yes,  sir,  I  believe  so.  That  is,  it  took  in  Northern  Pacific  local 
territory  between  Portland  and  Montana,  and  it  extended  to  and 
included,  I  think,  Helena  as  well  as  Butte. 

4833  Q.  From  San  Francisco? 

A.  Yes,  sir.  In  that  event  the  Northern  Pacific  got  a  bigger 
division  on  the  through  traffic  than  if  it  went  via  Ogden  and  Butte 
and  they  took  their  little  short  haul. 

Q.  How  would  that  be  for  the  Southern  Pacific  as  against  the 
Ogden  Eoute? 

A.  The  Southern  Pacific  would  get  more  out  of  it  via  Ogden. 

Q.  A  good  deal  better  line  too,  wasn't  it  ? 

A.  Shorter,  quicker. 

Q.  Shorter  and  better  line  as  to  grades  and  character  of  road? 

A.  Easier  grade,  I  believe.  Still  I  don't  know.  The  Sierras  is  a 
pretty  heavy  grade,  too. 

Q.  I  believe  you  have  testified  on  your  direct-examination  that  the 
so-called  war  in  rates  between  Portland  and  San  Francisco  com- 
menced between  the  O.  E.  &  N.  boats  and  the  steam  schooners. 

A.  Yes,  sir. 

Q.  When  was  that? 

A.  I  will  say  that  the  conditions  of  competition  were  very  sharp 
when  I  joined  the  O.  E.  &  N.  in  July,  1894,  and  found  it  necessary 
to  make  a  great  many  reductions  in  our  regular  rates  to  meet  that 
competition,  and  it  was  that  continuous  reduction  and  the  issuing  of 
special  rate  advices  that  caused  the  irritation  and  made  it  necessary 
to  finally  adopt,  in  a  year  or  so  afterwards,  a  flat  rate  of  a  dollar. 

Q.  There  were  a  good  many  of  those  steam  schooners  plying 
between  San  Francisco  and  Portland  at  that  time  ? 

A.  There  were  not.  There  were  two.  There  was  one  for  a 
while,  at  the  beginning  of  my  time  with  the  O.  E.  &  N.    The 

4834  steamer  "  Truckee,"  afterward  the  "  Alice  Blanchard,"  which 
is  now  the  "  Chico,"  I  think,  unless  she  has  changed  again, 

and  solicitors  or  men  working  upon  a  commission  basis  with  the 


CONNOB.  2941 

owners  of  the  vessels,  had  induced  those  owners  to  permit  them  to 
solicit  cargo  north-bound,  and  they  agreed  to  carry  it  and  deliver  it 
and  pay  the  expenses  of  loading  and  discharging  and  damages,  if 
any,  the  solicitors  getting  a  commission  upon  the  amount  of  business 
they  secured.  We  tried  to  get  the  steam  schooners  to  desist  from 
this  character  of  irregular  competition,  because  the  solicitors  had 
no  interest  whatever  in  the  cost  of  transportation,  merely  taking  the 
business  at  whatever  rate  they  could  get. 

Q.  Well,  the  number  of  steam  schooners  increased  afterward,  didn't 
it? 

A.  Not  on  that  route ;  we  never  had  any  greater  number  than  two 
steamers  competing  with  us  on  that  route,  as  I  remember. 

Q.  Between  San  Francisco  and  Portland? 

A.  Between  San  Francisco  and  Portland. 

Q.  How  is  it  at  the  present  time,  do  you  know  ? 

A.  I  have  kept  no  track  of  it  lately. 

Q.  You  don't  happen  to  know  that  the  number  of  steam  schooners 
in  the  business  between  Portland  and  San  Francisco  has  increased 
considerably  ? 

A.  I  do  know  that  the  number  of  steam  schooners  operating  on  the 
coast  is  greater  than  it  was  at  that  time. 

Q.  But  you  don't  know  to  what  extent  they  engage  in  the  San 
Francisco-Portland  business  ? 

A.  That  is  it.  I  do  not.  It  is  the  north-bound  merchandise  car- 
ried by  them  that  cuts  any  figure  at  all.      South-bound  it  is  all 

right. 
4835        Q.  Didn't  they  continue  in  the  business  after  this  restora- 
tion of  rates  that  you  testified  took  place  in  1895  ? 

A.  They  set  up  at  that  time  the  condition  of  their  north-bound 
traffic;  that  as  the  machinery  was  all  in  the  stern  of  the  vessel 
it  left  the  bow  very  high,  and  they  needed  that  cargo  to  bring  the 
head  of  the  steamer  down  so  they  could  get  through  in  a  northwest 
wind ;  that  it  would  be  better  for  the  vessel  and  better  for  the  time, 
and  that  100  tons  would  be  sufficient  perhaps  to  give  her  proper  trim. 

Q.  And  you  allowed  them  to  take  that  much? 

A.  There  was  an  agreement  between  them  whereby  they  would 
get  that  much  cargo,  and  after  that  they  got  that  much  cargo. 

Q.  That  condition  continued  as  long  as  you  were  connected  with 
the  O.  R.  &  N.,  didn't  it? 

A.  I  believe  it  did,  yes,  sir. 

Q.  Well,  didn't  they  take  all  they  could  get  under  this  differential 
arrangement  ? 

A.  No,  they  were  satisfied  with  that  quantity. 

Q.  They  limited  themselves  to  that  quantity,  did  they  ? 

A.  Yes.  They  played  fair,  so  to  speak.  They  kept  their  part  of 
the  agreement. 

Q.  Did  any  other  schooners  come  in  for  that  trade  before  you  left  ? 

A.  No,  sir. 

Q.  When  did  your  knowledge  of  it  cease? 
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A.  When  I  left  the  O.  R.  &  N.  to  go  to  the  Panama  Railroad  in 

February,  1898,  my  attention  was  turned  to  almost  everything  else; 

my  work  and  my  attention  were  in  another  direction  and  not  in 

that  connection.     I  lost  the  threads  of  the  actual  condition  of  the 

competition. 

4836  Q.  Don't  you  understand,  Mr.  Connor,  that  the  water  rates 
as  between  Portland  and  San  Francisco  were  always  fixed  as 

the  result  of  competition  between  the  O.  R.  &  N.  boats  and  the  steam 
schooners  rather  than  as  between  the  O.  R.  &  N.  boats  and  the  South- 
ern Pacific  Railroad  ? 

A.  Why,  they  always  were  up  to  the  time  of  that  rate  war. 

Q.  Up  to  the  time  of  that  rate  war? 

A.  The  Southern  Pacific  prior  to  that,  you  know,  never  had,  ap- 
parently, any  eye  open  on  that  traffic. 

Q.  Never  ceased  attempting  to  meet  the  water  rates,  did  they? 

A.  No,  sir,  their  rate  was  $1.30,  you  see,  first-class,  and  they  had 
no  great  number  of  commodity  rates  in  there.  It  was  simply  a  tariff 
without  any  use  for  it.  I  understood  at  that  time  that  they  did  not 
want  that  traffic,  did  not  consider  it  desirable.  And  we  never  con- 
sidered the  Southern  Pacific  a  competitor  for  that  traffic  until  this 
rate  war  took  place,  and  then,  as  I  say,  it  came  about  through  the 
Willamette  Valley  difficulty. 

Q.  You  happened  to  discover  that  the  agreement  of  the  Southern 
Pacific  was  necessary  in  order  to  restore  the  rates? 

A.  It  having  cut  its  rate  in  the  meantime  to  the  low  figure  it  did 
and  on  a  weight  basis  besides,  12|  cents  weight,  was  even  lower  than 
some  of  our  rates  at  a  dollar,  because  ours  were  by  measurement  as 
well  as  weight. 

Q.  Well,  you  don't  have  any  personal  knowledge  of  that  competi- 
tion in  the  Willamette  Valley,  do  you,  Mr.  Connor  ? 

A.  I  have  not,  only  to  know  that  the  steamers  of  the  O.  R.  & 
N.  did  ply  on  the  river  away  up  as  far  as  Eugene  and  Junc- 

4837  tion  City  when  they  could  get  there,  when  the  stage  of  water 
permitted,  and  that  the  Southern  Pacific  rail  lines  touched  all 

the  same  points  along  the  river ;  and  further  than  that  I  don't  know 
the  kind  of  competition  or  the  traffic  they  were  fighting  for,  nor  the 
extent  of  the  trouble  they  got  into. 

Q.  And  you  don't  know  just  what  conditions  were  existing  at  the 
time? 

A.  Nothing  more  than  that  the  Southern  Pacific,  on  account  of 
the  ocean  war,  probably  saw  their  opportunity  to  line  up  and  get  a 
tariff  in  there  at  less  than — well,  it  is  a  figure-head  anyway.  They 
were  not  carrying  any  freight  before  that  on  that  line,  and  they  didn't 
expect  to  carry  any  freight  after  that,  but  they  were  to  be  reckoned 
with  and  the  restoration  of  rates  would  be  their  time  to  discuss  the 
Willamette  situation. 

Q.  The  O.  R.  &  N.  never  did  carry  any  considerable  amount  of 
freight  between  San  Francisco  and  Portland  in  competition  with  the 
boat  line,  did  it? 


connoe.  2943 

A.  Not  very  much.  Their  interest  was  mostly  in  the  passenger 
way — not  freight. 

Q.  What  was  the  character  of  the  freight  carried  by  the  O.  E.  & 
N.  boats,  largely? 

A.  North-bound,  sugar,  salt,  canned-goods,  dry-goods,  groceries, 
general  merchandise,  and  California  products. 

Q.  How  were  the  north-bound  cargoes  compared  to  the  south- 
bound ? 

A.  A  little  less  on  the  12  months. 

Q.  The  boats  seldom  had  a  full  cargo  north-bound,  did  they  ? 

A.  Sir? 

Q.  It  was  seldom  that  the  boats  had  full  cargo  from  San  Francisco 
to  Portland,  wasn't  it  ? 

A.  No,  sir.    There  were  two  or  three  months  in  the  year  we 
4838    were  a  little  short  of  cargo,  during  the  winter  months,  but  the 
balance  of  the  year  we  managed  to  keep  full  cargoes  going 
north.    South-bound  we  were  full  nearly  all  the  year  round. 

Q.  The  south-bound  cargo  consisted  of  what? 

A.  Grain  and  flour  and  agricultural  products. 

Q.  Lumber? 

A.  Not  much  lumber ;  small  lots  of  lumber  once  in  a  while ;  some 
iron,  paper. 

Q.  Mainly  grain  and  flour? 

A.  Grain  and  flour. 

Q.  Potatoes? 

A.  Potatoes.  We  had  a  lot  of  paper  from  the  Willamette  mills 
that  we  carried  from  up  there  regularly. 

Q.  What  boats  were  operated  on  the  O.  K.  &  N.  line  when  you 
were  connected  with  it? 

A.  The  "  Columbia  "  and  the  "  State  of  California." 

Q.  What  was  the  size  of  those  boats? 

A.  The  "  Columbia  "  could  carry  1200  or  1300  tons  weight — that  is, 
on  a  weight  basis.  She  could  carry  more  than  that  if  she  could  get 
it  in;  and  the  "  State  "  could  carry  from  900  to  1,000. 

Q.  And  how  often  did  they  run? 

A.  Every  five  days. 

Q.  Five  days'  sailings? 

A.  Yes,  sir. 

(A  recess  was  here  taken  until  2  o'clock  p.  m.) 

By  Mr.  Dunne: 

Q.  Mr.  Connor,  what  do  you  understand  by  Central  Freight  Asso- 
ciation territory? 

A.  I  don't  remember  that  term,  Mr.  Dunne.  Central  Freight 
Association  territory  ? 

Q.  Yes.    Are  you  familiar  with  that  expression  ? 

A.  No,  sir. 

Q.  It  does  not  indicate  any  special  territory  in  your  mind  ? 

A.  Not  at  this  moment. 
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4839  Q.  I  will  ask  you,  then,  this  question:  When  you  were  with 
the  Milwaukee  &  St.  Paul,  you  spoke  of  meeting  sharp  compe- 
tition of  the  Southern  Pacific  for  the  Sunset  Route  with  respect  to 
the  Atlantic  seaboard  business. 

A.  Yes,  sir. 

Q.  You  recall  making  that  statement? 

A.  Yes,  sir. 

Q.  You  also  stated,  I  believe,  that  the  Sunset  Route  took  a  good 
deal  of  that  Atlantic  seaboard  business,  that  it  was  carried  around 
by  the  Southern  route  ? 

A.  Yes. 

Q.  At  the  time  you  were  with  the  Milwaukee  &  St.  Paul,  that  was 
in  the  nineties  sometime,  wasn't  it,  1893  and  1894  ? 

A.  Yes,  sir. 

Q.  At  that  time  how  far  east  of  the  Atlantic  seaboard  did  the 
influence  of  that  Sunset  Gulf  route  extend? 

A.  East  of  the  Atlantic  seaboard  ? 

Q.  No,  west  of  the  Atlantic  seaboard. 

A.  I  don't  recall  that  I  ever  in  my  own  mind  fixed  any  points 
denning  the  limits  of  that  influence  or  that  competition,  but  it  was 
generally  understood  to  be  the  territory  that  the  Sunset  Route  made 
common  rates  apply  to— that  is,  made  New  York  rates  apply. 

Q.  With  that  statement  can  you  give  us  a  general  idea  as  to  the 
extent  of  that  territory? 

A.  I  think  it  went  back  as  far  as  Pittsburg. 

Q.  And  that  was  so  as  of  the  time  that  you  were  with  the  Milwau- 
kee &  St.  Paul? 

A.  Yes,  sir. 

By  Mr.  Severance  : 

Q.  At  the  time  you  were  with  the  Panama  Railroad  and  had  the 
ships  running  to  Panama,  during  the  interregnum  between  the 

4840  two  contracts  with  the  Pacific  Mail,  did  the  Pacific  Mail  still 
interchange  business  with  you  at  Panama,  or  were  they  out 

of  it? 

A.  No,  sir,  they  did  not  to  my  knowledge  unless  it  would  be  some- 
thing that  was  destined  to  points  locally  from  Panama,  points  like 
Colon  or  Port  Limon,  east  coast  ports,  but  no  through  traffic — only 
on  foreign  business. 

Q.  I  think  you  stated  in  answer  to  Judge  Lovett,  when  he  was 
inquiring  as  to  whether  that  line  was  profitable,  that  the  Panama 
Railroad  Company  allotted  to  ships  on  this  side  of  the  Isthmus  only 
40  per  cent  of  the  through  rate. 

A.  Yes,  sir ;  that  is,  San  Francisco  to  New  York  rate. 

Q.  Do  you  know  whether  those  ships,  even  with  the  handicap  of 
the  strike  and  so  on,  would  have  shown  a  profit  if  they  had  been 
allotted  50  per  cent  of  that  through  rate? 

A.  I  do  not  know,  because  I  don't  know  what  the  amount  of  loss 
was,  and  I  don't  know  the  total  amount  of  revenue  earned  by  the 
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ships  during  that  period.  I  did  not  charge  my  mind  with  them.  I 
had  them  on  a  book  which  I  kept  for  that  purpose,  which  was 
destroyed  in  the  fire. 

Q.  So  you  don't  know  what  that  loss  was? 

A.  I  do  not. 

Q.  Or  whether  the  extra  10  per  cent  would  have  covered  it? 

A.  I  do  not  know. 

Mr.  Lovett.  The  Pacific  Mail  did  not  get  the  extra  10. 

Mr.  Severance.  Yes,  they  did  under  that  new  contract;  45  under 
the  old  contract  and  50  under  the  new  one. 

Q.  Do  you  know  whether  any  Oriental  business  moved  to  Portland 
by  way  of  the  transpacific  ships  to  San  Francisco  and  then  over 
your  boat  line,  when  you  were  with  the  O.  E.  &  N.  ? 

A.  There  were  divisions  in  that  way  on  certain  traffic  and 

4841  there  was  a  little  business  moved,  but  no  large  amount.    We 
made  divisions  to  cover  Calcutta  bags  and  that  sort  of  stuff, 

once  a  year. 

Q.  Calcutta  bags? 

A.  That  sort  of  traffic,  yes,  sir. 

Q.  Some  of  it  moved,  but  not  very  much  ? 

A.  Not  very  much ;  once  a  year  there  would  be  a  bunch  of  it  come 
along. 

Q.  One  question  Judge  Lovett  put  to  you  was  as  to  whether  the 
Southern  Pacific  had  any  way  to  route  Montana  common  points  other 
than  by  Ogden  and  the  Short  Line  or  by  Portland  and  the  O.  E.  &  N. 
I  think  you  assented  to  that.  Now,  wasn't  there  another  route  by 
Portland  by  which  they  could  reach  Montana  common  points? 

A.  Yes.  I  think  I  corrected  the  statement  at  the  time — that  they 
also  had  divisions  in  with  the  Northern  Pacific. 

Q.  Did  the  Northern  Pacific  at  that  time  have  divisions  in  from 
St.  Paul  to  San  Francisco  in  connection  with  the  Southern  Pacific? 

A.  I  believe  they  did.  They  had  tariffs  and  divisions  in  for  points 
outside  of  St.  Paul,  like  Fargo  and  Jamestown  and  Grand  Forks 
and  all  through  there,  and  Winnipeg,  and  I  am  quite  certain  that  St. 
Paul  was  included,  although  I  can  not  say  for  a  positive  fact.  They 
took  oranges  up  there  over  that  route. 

Q.  Judge  Lovett  was  also  asking  you  as  to  whether  the  route  by 
Portland  to  Montana  points  wouldn't  have  been  a  roundabout  route. 
What  is  the  comparative  distance  from  here  to  Portland  and  from 
here  to  Ogden  ? 

A.  It  is  772  miles  to  Portland  and  883  miles  to  Ogden. 

4842  Q.  And  you  moved  traffic  by  Portland  and  the  boat? 

A.  In  connection  with  the  steamer  line  from  San  Francisco 
to  Portland,  yes,  sir.  We  could  have  made  better  time  by  the  water 
line  than  the  rail  lines  make  on  freight  usually. 

Q.  You  ran  your  ships  at  that  time  every  five  days? 

A.  Yes,  sir. 

Q.  And  how  long  were  you  making  the  passage  from  here  to 
Portland? 
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A.  52  hours. 

Q.  The  Shasta  Eoute  freight,  fast  freight,  was  how  long? 

A.  I  don't  think  they  had  a  fast  freight  service  on  there. 

Q.  "Well,  freight  service,  fast  or  otherwise,  how  long  did  it  take 
them  to  move  the  stuff? 

A.  Five  or  six  or  seven  days. 

Q.  That  was  daily  service,  wasn't  it  ? 

A.  A  train  out  every  day,  yes,  sir. 

Q.  You  stated  that  previous  to  the  rate  war  the  Southern  Pacific 
line  to  Portland  had  not  figured  in  that  competition  for  Portland 
business.  How  was  it  after  the  rates  were  adjusted?  Did  they 
carry  freight  traffic  to  Portland  ? 

A.  I  can't  tell  now  of  any  material  quantity  of  traffic  that  they 
carried,  excepting  such  as  would  arise  from  the  shipper  in  San 
Francisco  having  an  order,  for  instance,  for  several  little  lots  to  go  to 
points  reached  via  Portland.  His  dray  could  load  up  and  take  at  one 
trip  to  the  Southern  Pacific  freight-yard  enough  freight  to  fill  his 
dray  and  he  would  have  half  a  dozen  packages  for  Portland  as  well 
as  for  other  points  that  had  to  go  that  way  and  couldn't  go  any  other. 
In  that  way  there  would  creep  into  the  Portland  business  a  few 
4843  packages.  I  get  this  from  the  fact  that  I  would  catch  business 
going  that  way,  and  I  would  go  to  the  shipper  and  find  out  why 
I  didn't  get  it,  and  he  would  explain  it  to  me  that  way — not  that  he 
intended  to  ship  on  the  Southern  Pacific  to  Portland,  but  it  wasn't 
worth  while  to  make  a  special  trip  down  to  the  Oregon  dock  with  it. 

Q.  How  about  business  to  Montana  points?  You  stated  you  were 
looking  after  that  pretty  carefully.  What  steps  did  you  take  to  find 
out  whether  the  traffic  was  moving  by  that  route,  the  Ogden  Route,  to 
Montana  points? 

A.  Well,  we  would  have  a  man  go  to  the  Southern  Pacific  freight- 
sheds  every  day,  maybe  once  or  twice  a  day,  meander  around,  and  see 
what  he  could  find  out  in  the  way  of  marks. 

Q.  And  when  he  found  stuff  going  that  route  to  Montana,  did  he 
always  know  what  those  marks  meant? 

A.  If  we  could  not  get  it  from  the  shipper  we  would  telegraph  our 
connection  at  the  other  end  of  the  line  and  get  him  to  work  on  the 
consignee  and  try  to  get  a  routing  order. 

Q.  For  subsequent  shipments? 

A.  For  subsequent  shipments,  or  maybe  this  one  if  they  hadn't  got 
too  much  of  it  hauled. 

Q.  Get  it  away  from  them  if  you  could  ?  That  was  what  you  were 
here  for,  wasn't  it? 

A.  Practically. 

Q.  Did  you  find  also  that  in  those  days  the  Southern  Pacific  agency 
here  in  San  Francisco  was  on  to  its  job,  too? 

A.  They  were  pretty  active  on  that  Montana  business. 
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By  Mr.  Lovett: 

Q.  In  answer  to  questions  by  Mr.  Severance  you  stated  the  distance 

from  San  Francisco  to  Ogden  and  from  San  Francisco  to  Port- 

4844    land,  in  comparing  the  length  of  the  Southern  Pacific  haul  on 

Montana  business.    What  is  the  distance  from  San  Francisco 

to  Tacoma  by  way  of  Portland  and  the  Northern  Pacific?    Do  you 

know? 

A.  I  believe  it  is  185  miles  from  Portland  to  Tacoma. 

Q.  How  far  is  it  from  Tacoma  by  the  Northern  Pacific  to  Butte, 
Montana  ?     Do  you  know  ? 

A.  I  don't  remember  that. 

Q.  As  a  matter  of  fact,  the  Southern  Pacific  would  take  the  busi- 
ness to  Portland  and  turn  it  over  to  the  Northern  Pacific,  and  the 
Northern  Pacific  then  take  it  up  to  Tacoma.  It  would  be  almost  as 
far  from  Butte  as  when  it  left  San  Francisco,  wouldn't  it? 

A.  I  don't  remember  the  distance  from  Tacoma  to  Butte.  It  is 
1,245  from  San  Francisco  to  Butte,  and  I  should  guess  that  the  differ- 
ence is  about  a  couple  of  hundred  miles. 

Q.  But  you  don't  know  the  exact  distance? 

A.  I  don't  know  that. 

Q.  At  all  events,  I  believe  you  did  testify  that  the  business  han- 
dled by  the  Southern  Pacific,  so  far  as  you  knew,  moved  by  way  of 
Ogden. 

A.  Always  by  way  of  Ogden. 

Q.  There  is  a  question  I  forgot  to  ask  you  before,  Mr.  Connor. 
You  say  that  you  continued  with  the  O.  R.  &  N.  some  time  after  the 
termination  of  the  O.  E.  &  N.  receivership.  You  continued  with  the 
O.  R.  &  N.  up  to  1898,  was  it?     What  date  in  1898? 

A.  February  11,  1898. 

Q.  Had  the  O.  B.  &  N.  come  under  the  control  of  the  Union  Pacific 
at  that  time  ?     Do  you  remember  ? 

A.  It  had  not. 

Q.  It  was  still  independent  of  the  Union  Pacific  at  that  time  ? 

A.  Yes,  sir. 

By  Mr.  Severance: 

Q.  Speaking  of  this  matter  of  distance  to  Butte  from  Ta- 
4845  coma :  do  you  remember  the  distance  from  St.  Paul  to  Tacoma 
by  the  Northern  Pacific? 

A.  No,  I  do  not. 

Q.  About  1,800  miles,  isn't  it,  or  don't  you  remember  ? 

A.  Those  are  figures  that  have  entirely  gone  out  of  my  head;  I 
have  forgotten  them. 

Q.  You  said  you  used  to  be  with  the  Great  Northern  in  Minnesota, 
and  I  didn't  know  but  what  you  might  remember  those  distances. 

A.  I  wasn't  with  them  in  the  east. 

Q.  Oh,  you  were  with  them  out  here? 

A.  Out  here. 
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Q.  When  you  were  with  the  Great  Northern  here  in  San  Fran- 
cisco, did  any  traffic  move  to  San  Francisco  from  St.  Paul  by  way 
of  the  Great  Northern? 

A.  Yes,  sir. 

Q.  What  classes? 

A.  Any  class  that  I  could  get  hold  of. 

Q.  What  classes  were  you  able  to  get  hold  of— all  classes? 

A.  All  classes  that  I  can  think  of. 

Q.  How  did  it  move? 

A.  It  moved  over  the  Great  Northern  from  St.  Paul  via  Grand 
Forks,  Great  Falls,  Helena,  and  Butte.  There  it  came  down  over 
the  Utah  &  Northern  to  Pocatello;  and,  if  in  carloads,  to  secure 
through  transportation  without  transfer,  it  had  to  go  east  to  Green 
River,  then  back  through  Ogden  on  account  of  the  broad-gauge  line 
that  way;  later,  a  year  or  so  afterward,  they  finished  the  broad- 
gauging  or  the  standardizing  of  the  line  from  Pocatello  to  Ogden, 
and  afterward  it  came  that  way. 

Mr.  Lovett.  Is  that  the  Great  Northern  business  you  are  speaking 
of? 

Mr.  Severance.  Yes,  the  Great  Northern. 

Q.  Was  that  before  the  Great  Northern  was  built  through 
4846    to  the  coast? 

A.  That  was  after  they  had  commenced  building  west  of 
Pacific  Junction  and  before  they  reached  Spokane. 

Q.  When  they  landed  in  the  interior,  then  ? 

A.  About  the  time  they  got  to  Spokane  with  the  Great  Northern, 
the  Utah  &  Northern  got  its  broad-gauge  in  to  Ogden  from  the  north. 
They  had  it  broad-gauged  from  Butte  down  as  far  as  Pocatello,  and 
it  was  about  the  time  the  Great  Northern  got  into  Spokane  that  the 
broad-gauge  was  completed  between  Pocatello  and  Ogden  direct. 
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being  duly  sworn  as  a  witness  on  behalf  of  the  Complainant,  testified 
as  follows : 

Direct  examination  by  Mr.  Severance  : 

Q.  Mr.  Toll,  where  do  you  live  ? 

A.  San  Francisco. 

Q.  How  long  have  you  lived  in  San  Francisco? 

A.  This  last  time,  since  last  October. 

Q.  Previous  to  that  did  you  live  here  ?     ' 

A.  Previous  to  that  I  lived  here  about  sixteen  years. 

Q.  What  is  your  business  ? 

A.  I  am  clerk  of  the  Western  Pacific. 

Q.  And  were  you  ever  connected  with  the  Southern  Pacific? 

A.  Yes,  sir. 

Q.  In  what  capacity  ? 
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A.  Clerical  position. 

Q.  In  whose  office  ? 

A.  In  the  local  office  and  also  in  the  general  freight  office. 

Q.  What  kind  of  clerical  position  did  you  hold  ? 

A.  When  I  left  the  employ  of  the  Southern  Pacific  I  was  chief 
clerk  in  the  general  freight  office. 

Q.  What  year  was  that  ? 

A.  That  was  in  1905. 

Q.  And  how  long  had  you  been  the  chief  clerk  ? 

A.  I  had  been  chief  clerk  for  four  years. 

Q.  Previous  to  that  what  was  your  position  ? 

A.  Previous  to  that  I  was  for  a  short  time  in  charge  of  the  solici- 
tation; that  is,  I  handled  the  correspondence  regarding  solicitation 
of  freight,  under  Mr.  Sproule. 

Q.  When  was  that? 

A.  That  was  in  1901. 

4848  Q.  Previous  to  that  what  was  your  position? 

A.  Previous  to  that  I  was  in  various  positions  in  the  office — 
corresponding  clerk  to  the  assistant  general  freight  agent,  rate  clerk 
at  the  counter,  tariff  clerk,  claim  department,  and  tracing  depart- 
ment. 

Q.  Do  you  remember  the  occasion  of  the  Union  Pacific  purchasing 
control  of  the  Southern  Pacific? 

A.  I  do,  yes,  sir. 

Q.  Previous  to  that  time  how  did  the  Southern  Pacific  people  here 
endeavor  to  route  their  business  from  the  Atlantic  seaboard  territory? 

A.  By  Atlantic  seaboard,  you  speak,  I  presume,  of  east  of  Pitts- 
burg? 

Q.  Yes,  east  of  Pittsburg. 

A.  By  Sunset-Gulf. 

Q.  Who  were  the  soliciting  agents  who  were  working  that  business 
here  at  that  time  for  the  Southern  Pacific? 

A.  At  San  Francisco,  Mr.  G.  W.  Fletcher. 

Mr.  Dttnne.  You  mean  previous  to  1901  ? 

Mr.  Severance.  Yes. 

Q.  And  did  he  have  solicitors  under  him  ? 

A.  He  did. 

Q.  Who  were  they?     Do  you  remember  Mr.  Graham? 

A.  I  don't  believe  that  Mr.  Graham  was  ever  under  Mr.  Fletcher. 

Q.  Whom  was  he  under? 

A.  Mr.  Graham  was  the  district  freight  agent  at  San  Jose.     He 

may  have  reported  to  Mr.  Fletcher  at  one  time;  I  believe  he  did.     I 

think  at  one  period  that  Mr.  Fletcher  had  charge  of  all  the  soliciting 

agents  in  the  state,  and  Mr.  Graham  may  have  reported  to  him  at 

that  time. 

4849  Q.  Were  you  with  the  road  at  any  time  when  Mr.  Graham 
was  at  work  here  in  the  city  ? 

A.  I  was,  yes,  sir. 

Q.  What  was  his  position  then? 
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A.  Assistant  general  freight  agent. 

Q.  Is  Mr.  Fletcher  living  now? 

A.  He  is  not. 

Q.  Do  vou  know  Mr.  Booth? 

A.  S.  F.  Booth? 

Q.  Yes. 

A.  Yes,  sir. 

Q.  What  is  his  position  now  ? 

A.  His  position  now  is  general  agent  of  the  Union  Pacific. 

Q.  Where? 

A.  San  Francisco. 

Q.  How  long  has  he  held  that  office? 

A.  I  think  about  four  or  five  years ;  about  four  years  I  should  say. 

Q.  Previous  to  that  what  was  his  position? 

A.  Previous  to  that  he  was  with  Mr.  Stubbs  in  Chicago. 

Q.  He  came  from  Mr.  Stubbs  in  Chicago  to  become  the  general 
agent  of  the  Union  Pacific  here? 

A.  Yes. 

Q.  Previous  to  being  with  Mr.  Stubbs  what  was  his  position  ? 

A.  He  was  district  freight  agent  at  Fresno,  California. 

Q.  What  company? 

A.  Southern  Pacific. 

Q.  How  long? 

A.  I  think  he  was  there  about  eight  years. 

Q.  Do  you  remember  when? 

A.  I  don't  remember  exactly ;  I  think  it  was  along  about  '98  or  '99. 

Q.  Now,  you  stated  that  the  Southern  Pacific  endeavored  to  route 
their  business  from  the  seaboard  by  the  Sunset  Koute.  By  the  Sun- 
set Route  do  you  mean  boat  and  rail? 

A.  I  mean  the  Sunset-Gulf. 

Q.  You  call  it  Sunset-Gulf? 
A.  Yes. 
4850        Q.  That  means  boat  and  rail,  does  it? 

A.  That  means  boat  to  New  Orleans  at  that  time,  and  rail 
west. 

Q.  How  did  the  Southern  Pacific  business  from  the  central  states 
move,  from  Cincinnati  and  Pittsburg  and  points  west  of  the  Atlantic 
seaboard  zone? 

A.  That  moved,  some,  through  New  Orleans;  some  came  to  them 
at  El  Paso  in  connection  with  the  Texas,  and  some  at  Ogden  in  con- 
nection with  the  D.  &  R.  G.  and  the  Union  Pacific. 

Q.  Was  there  a  large  or  small  amount  of  business  moving  by  New 
Orleans  from  Ohio,  say,  and  that  region? 

A.  There  was  quite  a  large  volume  of  business. 

Q.  What  class  of  business? 

A.  All  classes. 

Q.  Who,  as  a  rule,  has  controlled  the  routing  of  the  business  of  the 
San  Francisco  merchants,  business  brought  from  the  east?  Is  that 
controlled  here  by  the  merchants,  or  in  the  east? 
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A.  At  that  time  it  was  controlled  mostly  here. 

Q.  Do  you  remember  of  doing  any  work  in  preparing  a  statement 
of  divisions,  after  the  amalgamation  of  the  Southern  Pacific  and 
Union  Pacific? 

A.  I  do. 

Q.  What  was  the  work  that  you  did? 

A.  It  was  a  statement  showing  the  earnings  of  the  lines  west  of 
New  Orleans  versus  west  of  Omaha. 

Q.  From  what  was  that  prepared? 

A.  From  what  was  known  as  the  Central  Freight  Association  ter- 
ritory, which  took  in  the  lines  practically  west  of  Pittsburg  and 
east  of  Chicago  and  St.  Louis. 

Q.  What  was  done  with  that  table? 

A.  That  was  sent  to  the  different  soliciting  agents. 

4851  Q.  Under  whose  direction  was  that  prepared? 
A.  Mr.  Sproule's. 

Q.  Will  you  repeat  that,  what  that  table  was? 

A.  It  showed  the  divisions  west  of  New  Orleans  as  compared  with 
the  lines  west  of  Omaha. 

Q.  What  was  the  purpose  of  preparing  that  ? 

A.  The  purpose  was  to  show  by  which  gateway  the  greatest 
revenue  would  accrue  to  the  Harriman  interests. 

Q.  That  is,  the  whole  taken  together  ? 

A.  Yes. 

Q.  The  Union  Pacific  and  Southern  Pacific  ? 

A.  Yes;  the  Union  Pacific  and  Southern  Pacific  were  taken  as 
one — as  a  unit. 

Q.  What  did  you  say  was  done  with  those  figures  on  that  table  ? 

A.  They  were  sent  to  the  soliciting  force. 

Q.  Where? 

A.  Both  on  the  coast  and  in  the  east. 

Q.  Were  any  instructions  given,  after  the  amalgamation,  as  to  the 
manner  in  which  traffic  should  be  routed  from  different  parts  of  the 
country  ? 

A.  There  were  instructions  as  to  the  solicitation  of  the  traffic. 

Q.  Yes,  that  is  what  I  mean. 

A.  Instructions  were  issued  in  connection  with  this  sheet  to  the 
representatives  to  endeavor  to  secure  the  traffic  via  the  route  that 
would  afford  the  greatest  revenue  to  the  Harriman  interests. 

Q.  Now,  you  say  it  was  sent  to  the  agents  at  the  coast  points  and 
in  the  east.  Do  you  mean  the  agents  of  the  Southern  Pacific  or  of 
both  lines? 

A.  Well,  shortly  after  the  amalgamation  the  agents  in  the  eastern 
territory  were  the  same. 

Q.  Well,  they  were  in  some  places.    What  about  New  York? 

4852  A.  The  solicitation  there  was  Sunset-Gulf  always. 

Q.  Now,  how  did  those  figures  actually  work  out,  in  secur- 
ing this  result  of  the  highest  revenue  for  the  Harriman  lines?  How 
about  northern  Ohio  and  Chicago,  Indianapolis,  St.  Louis,  and  such 
towns? 
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Mr.  Lovett.  I  think  we  ought  to  have  the  statement.  It  is  a  long 
time  ago  that  the  witness  made  up  those  figures  and  I  would  not  care 
to  trust  his  memory  about  them. 

Mr.  Severance.  Will  you  try  to  get  a  copy  of  the  figures? 

Mr.  Lovett.  I  don't  know  that  I  can  get  it. 

Mr.  Severance.  Of  course  it  is  in  your  possession ;  it  is  not  in  ours. 

Mr.  Lovett.  It  has  not  been  quite  established  yet  that  they  are  in 
our  possession. 

Mr.  Severance.  I  suppose  in  San  Francisco  everything  has  been 
burned  up,  but  I  will  ask  you  to  try  Fresno  and  Los  Angeles  and 
these  other  towns  here  and  see  if  you  can  get  it. 

Mr.  Lovett.  I  will  see  if  I  can  get  it.  I  haven't  the  slightest  objec- 
tion to  the  evidence,  but  I  want  it  accurate ;  that  is  the  only  thing. 

Mr.  Severance.  You  might  get  it  at  Oakland.  Do  they  keep  sep. 
arate 

Mr.  Lovett.  I  don't  suppose  it  would  be  there.  There  is  no  solicit- 
ing there. 

Mr.  Severance.  It  might  not  be  burned  up. 

Mr.  Dunne.  We  will  look  it  up  for  you. 

Mr.  Lovett.  I  would  rather  get  it. 

Mr.  Severance.  Yes,  I  would  rather  you  would;  of  course 
4853    I  would  be  very  glad  to  have  it. 

Mr.  Lovett.  I  haven't  any  objection  to  the  testimony,  except 
I  want  to  get  the  figures  accurately. 

Mr.  Severance.  Suppose  we  let  him  testify  to  his  best  recollection, 
and  then  if  you  get  it  we  will  put  it  in,  of  course. 

Q.  Go  ahead,  Mr.  Toll. 

A.  My  best  recollection  is  that  from  the  Ohio  River  points,  Cin- 
cinnati and  Louisville  proper,  the  greater  revenue  was  afforded  by 
the  New  Orleans  gateway,  and  north  of  the  Ohio  River  there  was 
greater  revenue  via  Omaha.    That  is  my  recollection  of  it. 

Q.  Do  you  remember  how  the  situation  was  in  those  days  with 
reference  to  the  solicitation  of  business  to  Portland,  between  the 
O.  R.  &  N.  boats  and  the  Southern  Pacific — San  Francisco  to  Port- 
land? 

A.  No,  I  didn't  have  much  to  do  with  that  part  of  the  traffic. 

Q.  Did  you  have  anything  to  do  with  the  tariffs  that  were  issued 
at  the  time  of  the  rate  war  between  the  boat  line  and  the  Shasta 
Route? 

A.  I  remember  of  seeing  the  tariff.  I  didn't  have  anything  to  do 
with  the  issuance  of  it,  no. 

Mr.  Severance.  Did  you  find  that  tariff,  Mr.  Dunne  ? 

Mr.  Lovett.  We  occupied  the  recess  getting  lunch. 

Mr.  Dtjnne.  We  didn't  get  down  to  the  office  at  all.  This  after- 
noon we  will  try  and  get  it  out  for  you. 

Q.  This  morning,  Mr.  Connor  testified  to  a  notation  on  that  tariff. 
Counsel  was  going  to  try  to  find  the  tariff,  and  if  so  that  will  show 
for  itself.  Mr.  Connor  testified  to  a  certain  notation.  You  were 
present  when  he  testified  ? 
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4854        A.  I  was. 

Q.  Have  you  any  recollection  of  that  notation  on  the  tariff? 

A.  I  have;  yes,  sir. 

Q.  What  was  it? 

A.  It  was  to  the  effect  that  they  considered  the  rates  unremunera- 
tive  and  they  were  forced  on  them  by  excessive  water  competition. 

Q.  Who  dictated  that  memorandum,  do  you  know  ? 

A.  Mr.  Sproule. 

Q.  And  what  was  Mr.  Sproule's  position  at  the  time  ? 

A.  I  think  at  that  time  he  was  freight  traffic  manager.  He  may 
have  been  general  freight  agent.  I  don't  recall  just  exactly  when  the 
change  was  made. 

Q.  What  do  you  know  about  competition  on  Montana  and  Idaho"1 
business  before  the  amalgamation? 

A.  The  competition  was  rather  keen  in  Montana  and  fdaho. 

Q.  How  did  the  O.  R.  &  N.  move  the  traffic  and  how  did  the 
Southern  Pacific  move  the  traffic? 

A.  The  O.  R.  &  N.  from  San  Francisco  moved  traffic  by  boat,  from 
here  to  Portland,  and  then  through  by  rail;  to  points  reached  by 
their  own  line  it  went  rail  from  Portland.  Their  connection  with 
the  Northern  Pacific  was  at  Wallula,  and  the  Great  Northern  at 
Spokane. 

Q.  How  did  the  Southern  Pacific  move  their  business? 

A.  The  Southern  Pacific  moved  the  business  both  ways,  both  by 
Portland  and  by  Ogden,  but  the  majority  of  the  freight  moved  by 
Ogden. 

Q.  When  it  moved  to  Montana  points  by  Portland,  how  did  it 
proceed  from  there? 
4855        A.  It   proceeded    from    there   either    Northern    Pacific   or 
O.  R.  &  N. 

Q.  Was  there  any  change  made  in  the  relation  of  rates  up  there 
into  Idaho  points,  west  of  Pocatello,  after  the  amalgamation? 

A.  There  was. 

Q.  What  change  was  made? 

A.  The  rates  west  of  Pocatello  were  materially  advanced  from  San 
Francisco. 

Q.  From  San  Francisco? 

A.  Yes,  sir. 

Q.  Over  which  line? 

A.  Over  the  Southern  Pacific  and  the  Oregon  Short  Line. 

Q.  Were  they  changed  on  the  O.  R.  &  N.  ? 

A.  From  Portland? 

Q.  Yes. 

A.  I  believe  not.  I  think  the  rates  from  Portland  remained  as 
they  were. 

Q.  Now,  at  the  time  the  tariff  was  issued  that  contained  this  nota- 
tion you  speak  of,  what  was  the  tariff  rate  that  was  put  in  by  the 
Southern  Pacific  between  here  and  Portland  ? 

A.  I  think  it  was  12J  cents  a  hundred  pounds. 
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Q.  Do  you  remember  any  commodity  rates  they  had  in  besides 
that? 

A.  They  had  a  commodity  rate  on  sugar,  I  think,  and  possibly  one 
on  salt.    There  were  very  few  commodity  rates. 

Q.  Previous  to  the  amalgamation,  do  you  know  whether  the  Union 
Pacific  had  a  claim  bureau,  for  the  settlement  of  claims  ? 

A.  Their  claims  at  that  time  were  handled  through  the  general 
agent. 

Q.  Through  the  general  agent  of  what  road  ? 

A.  Of  the  Union  Pacific. 

Q.  Do  you  know  how  Union  Pacific  claims  are  now  handled, 
through  what  agency? 

A.  No,  I  do  not. 

4856  Q.  You  don't  know  whether  they  are  still  handled  through 
the  general  agent  or  not? 

A.  I  do  not. 

Cross-examination  by  Mr.  Dunne  : 

Q.  Mr.  Toll,  in  respect  to  this  Montana  business:  by  what  routes 
did  freight  pass  from  San  Francisco  to  the  Montana  points,  where 
the  Southern  Pacific  was  the  initial  carrier  ? 

A.  Most  of  it  or  the  favorite  route  was  through  Ogden  and  the 
Oregon  Short  Line,  but  they  did  move  freight  over  the  Southern 
Pacific  to  Portland  and  then  over  the  O.  P.  &  N.  and  Great  Northern 
and  also  over  the  Northern  Pacific. 

Q.  The  substantial  part  of  the  business  moved  by  Ogden,  did  it 
not? 

A.  Yes,  sir. 

Q.  Why? 

A.  I  believe  that  the  service  was  better  that  way  and  the  distance 
was  shorter. 

Q.  Have  you  any  knowledge,  any  accurate  knowledge,  as  to  the 
volume  of  that  business  moving  over  the  Southern  Pacific  Company 
as  the  initial  carrier  and  having  destination  in  Montana  points,  that 
moved  via  Portland  and  the  O.  R.  &  N.  ? 

A.  I  have  not. 

Q.  Have  you  any  accurate  information  as  to  the  volume  of  that 
business  which  moved  by  way  of  Portland  and  over  the  Northern 
Pacific,  the  Southern  Pacific  being  the  initial  carrier? 

A.  I  have  not. 

Q.  When  did  you  prepare  this  tabulation  in  respect  to  revenue 
from  Central  Freight  Association  points  ? 

A.  As  nearly  as  I  can  recollect  it  was  in  1901. 

Q.  In  1901? 

A.  Yes,  1901  or  1902. 

4857  Q.  Prior  to  that  time,  in  respect  to  Atlantic  seaboard  busi- 
ness, to  what  route  had  the  solicitation  of  the  Southern  Pacific 

agents  been  directed  ? 
A.  From  Atlantic  seaboard? 
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Q.  Yes. 

A.  They  were  instructed  to  secure  that  business  via  Sunset-Gulf. 

Q.  That  is,  prior  to  the  time  when  you  prepared  this  tabulation? 

A.  Yes. 

Q.  Since  you  prepared  the  tabulation,  how  was  the  solicitation  of 
the  Southern  Pacific  agents  directed  in  respect  to  Atlantic  seaboard 
business? 

A.  Sunset-Gulf. 

Q.  Then,  those  conditions  have  been  unchanged  prior  and  subse- 
quent to  1901 ? 

A.  Yes,  sir. 

Q.  Now,  with  reference  to  Central  Freight  Association  territory. 
You  seem  to  have  taken  the  Ohio  River  as  a  sort  of  dividing  line  and 
to  have  referred  to  points  north  of  the  river  and  points  south  of  the 
river. 

A.  Yes,  sir. 

Q.  Prior  to  1901,  and  with  reference  to  Central  Freight  Associa- 
tion business  originating  north  of  the  Ohio  Eiver,  through  what  gate- 
way did  the  bulk  of  that  business  move  ? 

A.  I  think  the  major  portion  of  it  moved  through  the  Ogden  gate- 
way. 

Q.  And  so  far  as  that  business  moving  through  the  Ogden  gate- 
way is  concerned,  in  favor  of  what  gateway  or  route  was  Southern 
Pacific  solicitation  employed,  if  you  know  ? 

A.  Through  the  Ogden  gateway  ? 

Q.  Yes. 

A.  Well,  I  think  they  were,  if  anything,  neutral. 

Q.  Why? 

A.  They  were  not  in  a  position  to  jeopardize  the  interests  by 
4858    taking  sides  with  any  one  of  their  connections  there  delivering 
freight. 

Q.  Will  you  please  m'ake  that  a  little  more  specific  ?  Just  illustrate 
it  a  little  more  concretely  than  you  have  done. 

A.  Well,  at  that  time  I  don't  believe  they  wanted  to  antagonize  the 
Denver  &  Rio  Grande  by  favoring  the  Union  Pacific;  nor  do  I  believe 
they  wished  to  do  the  other  way,  vice  versa.  They  wished  to  work 
harmoniously  with  both. 

Q.  Now,  as  to  business  which  originated  south  of  the  Ohio  River, 
points  south  of  the  Ohio  River :  through  what  gateway  did  the  bulk 
of  that  business  pass,  having  destination  at  San  Francisco  ? 

A.  Through  the  New  Orleans  and  El  Paso  gateways. 

Q.  Why  was  that? 

A.  Well,  the  lines  serving  that  territory  had  their  long  haul  into 
New  Orleans. 

Q.  Among  those  lines,  for  instance,  would  be  what  line  ? 

A.  The  Louisville  &  Nashville  and  the  Queen  &  Crescent  Route; 
they  were  the  principal  lines  at  that  time. 

Q.  How  did  it  happen  that  those  lines  drew  the  business  down  to 
New  Orleans  instead  of  that  same  business  being  drawn  through  a 
northern  gateway  ? 


2956  tou,. 

A.  Because  most  of  that  business  was  tributary  to  their  rails,  and 
they  in  that  measure  controlled  the  routing  of  it. 

Q.  In  other  words,  they  were  in  a  position  to  force  the  business 
that  way,  weren't  they  ? 

A.  Yes,  sir. 

Q.  That  was  the  natural  commercial  gravitation  of  the  business, 
was  it  ? 

A.  Yes,  sir. 

Q.  And  then,  since  you  prepared  this  tabulation,  you  say  instruc- 
tions were  given  to  the  Southern  Pacific  solicitors  to  employ 

4859  solicitation  in  favor  of  certain  directions.     With  respect  to 
this  business  that  originated  south  of  the  Ohio  River,  did  the 

instructions  to  the  Southern  Pacific  agents  direct  them  to  follow  what 
you  say  was  the  line  of  natural  commercial  gravitation  ? 

A.  They  did. 

Q.  The  conditions,  then,  as  to  the  movement  of  that  freight  north 
and  south  of  the  Ohio  River  are  substantially  unchanged,  were  they 
not,  prior  and  subsequent  to  1901  ? 

A.  With  the  exception  that  the  New  Orleans  gateway  did  handle 
a  portion  of  the  traffic  from  points  north  of  the  Ohio  River. 

Q.  But,  as  I  understand  you,  the  substance  of  that  traffic  went 
through  the  northern  gateway? 

A.  Yes,  sir;  the  larger  portion  of  it  went  through  the  northern 
gateways. 

Q.  And  that  was  the  natural  condition,  was  it  not  ? 

A.  Yes,  sir. 

Mr.  Dunne.  I  think  until  we  see  that  statement  that  will  be  all 
I  care  to  ask  you,  unless  Judge  Lovett  desires  to  ask  you  some  ques- 
tions. 

Mr.  Lovett.  No,  that  is  all. 

By  Mr.  Severance: 

Q.  As  to  this  traffic  from  the  Atlantic  seaboard,  previous  to  the 
amalgamation  of  the  lines,  did  the  Union  Pacific  solicit  it  ? 

A.  Did  they  solicit  Atlantic  seaboard  business  ? 

Q.  Yes. 

A.  Yes,  sir. 

Q.  Actively? 

A.  Actively;  yes,  sir. 

Q.  Here  in  San  Francisco  ? 

A.  Yes,  sir. 

Q.  Tried  to  move  it  what  way  ? 

A.  Tried  to  move  it  all-rail  route,  because  all-rail  would  bring  it 
into  Chicago. 

Q.  They  got  all  they  could,  did  they  ? 
A.  Yes,  sir ;  as  far  as  I  know. 

4860  Q.  In  competition  with  the  Southern  Pacific? 
A.  Yes,  sir. 
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Q.  And  as  to  business  from  Cincinnati  and  points  south  of  the 
Ohio  River,  didn't  some  of  that  business  move  Union  Pacific  ? 

A.  Very  little  of  the  business  south  moved  Union  Pacific.  As  I 
understand,  they  didn't  make  much  effort  to  secure  that  business 
except  in  territory  contiguous  to  St.  Louis.  They  may  have  gone 
down  into  Kentucky  for  whiskey  shipments,  a  short  distance  south, 
but  they  did  not  reach  very  far. 

Q.  Now  take  St.  Louis.  How  did  business  move  here  from 
St.  Louis?  How  was  it  solicited  here  by  the  Southern  Pacific  from 
St.  Louis? 

A.  By  New  Orleans. 

Q.  And  how  was  it  solicited  here  by  the  Union  Pacific  from 
St.  Louis? 

A.  By  Ogden  from  Omaha. 

Q.  Did  the  solicitation  of  these  respective  lines  influence  the 
movement  of  traffic? 

A.  Yes,  sir,  I  hope  so. 

Q.  That  was  what  it  was  for,  wasn't  it  ? 

A.  Yes,  sir. 

Q.  I  didn't  know  from  my  friend  Mr.  Dunne's  questions  whether 
it  amounted  to  anything,  whether  the  conditions  remained  just  the 
same.  Did  you  mean  to  testify  in  answer  to  Mr.  Dunne  that  there 
was  no  difference  in  the  movement  of  traffic  by  reason  of  the  elimi- 
nation of  this  competition? 

A.  Well,  as  I  explained  to  him,  I  thought  there  was  a  slight  differ- 
ence in  the  freight  from  Central  Freight  Association  territory,  and 
a  larger  portion  now  comes  through,  the  Omaha  gateway,  whereas  it 
was  actively  solicited  before  through  the  New  Orleans  gateway. 
4861        Q.  What  is  the  Central  Freight  Association  territory? 

A.  The  Central  Freight  Association  territory  is  territory 
lying  east  of  Chicago  and  East  St.  Louis  and  west  of  Buffalo  and 
Pittsburg  and  north  of  the  Ohio  River. 

Q.  You  stated,  as  I  understood  you,  that  the  Southern  Pacific  got 
the  larger  part  of  the  business  from  seaboard  territory. 

A.  Yes,  sir. 

Q.  Before  and  since? 

A.  Yes,  sir. 

Q.  That  is  true,  is  it? 

A.  Yes,  sir. 

Q.  And  you  spoke  of  certain  business  originating  along  the  line 
of  the  Louisville  &  Nashville  and  the  Queen  &  Crescent,  which  was 
taken  down  to  New  Orleans  through  the  influence  of  those  lines. 

A.  Yes,  sir. 

Q.  Was  that  business  originating  along  those  lines,  the  subject 
of  solicitation  here  by  the  Southern  Pacific  agency  ? 

A.  Yes,  sir. 

Q.  And  was  it  in  part  at  least  routed  here  ? 

A.  The  consignees  controlled  the  routing  in  very  many  instances, 
yes,  sir. 
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Q.  Where  the  consignees  controlled  the  routing  was  it  respected? 
Was  their  routing  respected  ? 

A.  Generally,  yes,  sir. 

Q.  So  that  it  was  not  entirely  in  the  control  of  those  initial  lines? 
The  consignee  fixed  the  route? 

A.  In  a  great  many  instances,  yes,  sir. 

By  Mr.  Dunne  : 

Q.  Did  your  tabulation  show  that  in  respect  to  these  points  south 
of  the  Ohio  river  a  larger  revenue  was  derivable  by  the 

4862  Union  Pacific-Southern  Pacific  system  where  the  haul  was  by 
the  southern  route? 

A.  Yes,  sir. 

Q.  Now,  with  respect  to  solicitation  by  the  Union  Pacific  of  busi- 
ness originating  on  the  Atlantic  seaboard.  You  say  that  the  Union 
Pacific  did  solicit  that  business? 

A.  Yes,  sir. 

Q.  Have  you  any  personal  knowledge  as  to  the  extent  and  char- 
acter of  that  solicitation?    Did  you  ever  personally  engage  in  it? 

A.  I  never  personally  engaged  in  solicitation,  no,  sir. 

Q.  Well,  if  we  assume  hypothetically,  Mr.  Toll,  that  there  was 
solicitation  by  the  Union  Pacific  and  that  that  solicitation  has  been 
eliminated,  are  there  still  any  competitors  in  that  field,  and  have 
there  been  since  1901,  for  the  Sunset  Route  in  respect  to  that  business  ? 

A.  There  certainly  have. 

Q.  Who  are  they? 

A.  Practically  every  line  running  west  that  does  not  belong  to  the 
seaboard  is  a  competitor.  The  Santa  Fe  is  a  competitor;  the  Rock 
Island  and  all  the  Iowa  lines  are  competitors  for  that  trafiic,  and  all 
the  Western  Association  lines  are  competitors. 

Q.  And  how  about  the  trunk  lines? 

A.  The  trunk  lines  from  far  east  are  competitors ;  from  the  Middle 
they  are  not  so  much  so  for  the  reason  that  their  revenue  into  New 
York  is  about  the  same  as  if  it  came  west. 

Q.  Ever  since  1901  there  has  been  an  extensive,  active,  powerful, 
and  keen  competition  by  the  all-rail  lines  against  the  Sunset-Gulf 
for  that  very  business,  has  there  not? 

4863  A.  Yes,  sir. 

Q.  In  other  words,  that  business  has  not  ceased  to  be  com- 
petitive because  of  the  so-called  elimination  of  the  Union  Pacific, 
has  it? 

A.  No,  sir. 

Q.  Now,  assuming,  provisionally,  that  the  Union  Pacific  was  a 
factor  in  the  competitive  struggle  prior  to  1901,  any  business  result- 
ing to  the  Union  Pacific  from  its  competitive  efforts  would  be  busi- 
ness enjoyed  also  by  the  Southern  Pacific,  would  it  not? 

A.  From  Ogden  west,  yes,  sir. 
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Q.  Now,  the  Union  Pacific  in  competing  for  that  business  would 
do  so  at  a  price,  would  it  not? 

A.  Yes. 

Mr.  Severance.  What  does  that  mean? 

Q.  Could  the  Union  Pacific  make  a  price  or  a  rate  for  that  trans- 
portation without  the  consent  of  the  Southern  Pacific  ? 

A.  They  could  not. 

By  Mr.  Severance: 

Q.  The  transcontinental  rates,  about  which  Mr.  Dunne  has  just 
been  asking  you,  were  made  in  transcontinental  meetings,  weren't 
they? 

A.  They  were. 

Q.  In  which  all  the  lines  were  represented? 

A.  But  the  Southern  Pacific  was  a  dominating  factor. 

Q.  You  considered  the  Southern  Pacific  a  dominating  factor? 

A.  Yes,  sir. 

Q.  Stronger  than  the  Santa  Fe? 

A.  Yes,  sir. 

Q.  You  were  a  Southern  Pacific  man,  weren't  you? 

A.  Yes,  sir. 

Q.  For  instance,  the  Southern  Pacific  could  make  a  rate  to 
4864    Cincinnati,  could  it,  without  the  concurrance  of  its  connection  ? 
A.  Yes,  sir. 

Q.  How? 

A.  They  had  concurrence  from  their  connections  to  make  any  rates. 

Q.  Yes,  I  say  they  had  to  have  concurrence. 

A.  They  didn't  have  to  have  specific  concurrence.  What  I  mean 
is,  they  had  general  concurrence  from  other  lines  to  make  rates,  down 
to  a  certain  mimimum. 

Q.  That  was  by  agreement? 

A.  Yes. 

Q.  In  the  absence  of  agreement  with  the  Southern  Pacific,  other 
lines  reaching  points  like  Cincinnati,  Detroit,  Cleveland,  and  Pitts- 
burg could  not  make  a  rate? 

A.  No,  sir,  they  could  not. 

Q.  So  the  fact  that  the  Southern  Pacific  had  to  concur  in  the  rates 
from  the  east,  by  the  Union  Pacific,  from  here  to  Ogden,  did  not 
make  them  at  all  singular  among  railroads?  All  the  railroads  be- 
tween two  points,  where  there  are  connections,  have  to  concur  in  the 
rates,  don't  they? 

A.  Yes,  each  line  has  to  concur  in  the  rate,  to  operate  over  its  road. 

Q.  Now,  in  these  transcontinental  meetings  the  Union  Pacific 
was  represented,  wasn't  it? 

A.  Yes,  sir. 

Q.  Eather  a  lively  citizen,  wasn't  it  ? 

A.  Yes,  sir. 
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Q.  And  to  get  from  Ogden  to  Omaha,  the  lines  leading  between 
those  points  had  to  agree  with  the  Southern  Pacific,  hadn't  they  ? 

A.  Yes,  sir. 

Q.  So  it  worked  both  ways? 

A.  It  worked  a  little  more  strongly  the  other  way.  There  was 
only  one  line  west  of  Ogden  and  several  between  Ogden  and  the 
Missouri  River. 

Q.  That  is  true.     Either  the  Rio  Grande  or  the  Union  Pacific 
had  to  agree  on  the  rates  from  Ogden  to  the  Missouri  River, 
4865    hadn't  they? 

A.  They  had,  yes,  sir. 

Q.  Otherwise  the  traffic  wouldn't  move  ? 

A.  Yes,  sir. 

Q.  And  the  advantage  which  the  Southern  Pacific  had  was  that 
it  was  the  single  line  between  Ogden  and  San  Francisco  ? 

A.  Yes,  sir. 

Q.  While  there  were  two  lines  leading  east  from  Ogden? 

A.  That  is  true. 

Q.  Now,  in  business  into  Portland,  what  lines  concurred  in  that, 
from  the  east? 

A.  The  Southern  Pacific  also  had  a  voice  in  that,  and  the 
O.  R.  &  N. 

Q.  The  O.  R.  &  N.  had  a  voice? 

A.  The  Northern  Pacific  and  the  Great  Northern. 

Q.  Did  the  Northern  Pacific  have  a  voice  in  it  ? 

A.  Yes. 

Q.  Did  the  Great  Northern  have  a  voice  in  it? 

A.  Yes. 

Q.  Now,  in  fixing  through  rates  by  El  Paso,  did  the  other  lines 
have  a  voice  in  making  those  rates? 

A.  Yes,  sir. 

Q.  Lines  like  the  Texas  &  Pacific? 

A.  Yes. 

Q.  During  the  time  that  you  were  chief  clerk  here,  and  while  you 
were  in  Mr.  Sproule's  office,  who  usually  attended  the  transconti- 
nental traffic  meetings  on  behalf  of  your  road? 

A.  When  I  first  went  with  the  company,  at  the  time  I  was  chief 
clerk,  you  mean? 

Q.  Yes. 

A.  Mr.  Luce. 

Q.  And  previous  to  that? 

A.  Previous  to  that,  Mr.  Sproule. 

Q.  What  was  Mr.  Luce's  position? 

A.  General  freight  agent. 
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4866  ROBERT  G.  GRAHAMV 

being  duly  sworn  as  a  witness  on  behalf  of  the  Complainant,  testified 
as  follows: 

Direct  examination  by  Mr.  Severance  : 

Q.  Mr.  Graham,  where  do  you  live? 
A.  Oakland. 

Q.  What  is  your  business? 

A.  Roofing-slate  business,  general  agent. 

Q.  How  long  have  you  been  in  the  slate  business  ? 

A.  Six  or  seven  years. 

Q.  Previous  to  your  engaging  in  the  slate  business  what  was  your 
business?  • 

A.  Railroad  solicitor,  freight  solicitor. 

Q.  For  what  roads? 

A.  The  Southern  Pacific,  the  Sunset,  the  Rio  Grandes. 

Q.  Immediately  before  retiring  from  the  railroad  service  what 
company  were  you  with? 

A.  The  Rio  Grande. 

Q.  And  for  how  long? 

A.  I  think  about  three  years  or  four  years. 

Q.  Do  you  remember  what  years? 

A.  I  can't  recall  the  years ;  perhaps  it  would  be  1898  to  1902,  or 
thereabouts. 

Q.  And  previous  to  that  were  you  in  the  Southern  Pacific? 

A.  The  Southern  Pacific,  yes. 

Q.  How  long  and  in  what  capacity  did  you  serve  the  Southern 
Pacific? 

A.  About  six  years  as  freight  solicitor  for  the  Sunset  Route  and 
about  five  years  as  assistant  at  Market  Street,  San  Francisco. 

Q.  When  you  were  freight  solicitor,  you  say  you  were  freight  so- 
licitor for  the  Sunset? 

A.  Yes,  sir. 
4867        Q.  What  class  of  traffic  did  you  solicit  for  the  Sunset  Route 
of  the  Southern  Pacific  ?    Originating  where  ? 

A.  Freight  traffic  originating  in  New  York,  general  freight  busi- 
ness ;  east-bound  from  California  points  to  New  York  territory. 

Q.  What  California  points?    How  far  out  of  the  city  here?    Com- 
mon points,  do  you  mean? 

A.  Oh,  yes,  common  points ;  go  out  anywhere,  throughout  the  state. 

Q.  Did  you  have  anything  to  do  with  the  solicitation  of  traffic  like 
wool  from  Nevada? 

A.  No. 

Q.  Your  business  was  chiefly  in  the  ci,ty  of  San  Francisco  ? 

A.  Mostly  in  the  city  of  San  Francisco,  yes. 

Q.  From  whom  did  you  solicit  this  business,  from  what  class  of 
people  ? 

A.  Merchants,  dealers. 
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Q.  Wholesalers? 

A.  Wholesalers  mostly. 

Q.  And  what  class  of  commodities  were  covered  by  that  solicita- 
tion? 

A.  Oh,  I  guess  all  classes  of  merchandise  from  New  "York,  manu- 
factured merchandise. 

Q.  Did  that  solicitation  cover  traffic  originating  at  points  west  of 
New  York? 

A.  What  we  call  New  York  territory,  yes ;  as  far  west  as  Pittsburg, 
perhaps. 

Q.  And  New  England  ? 

A.  And  New  England. 

Q.  Did  you  solicit  exclusively  by  that  route? 

A.  Oh,  no.  We  would  solicit  over  the  Sunset  territory  all-rail, 
Cincinnati  and  south  of  the  Ohio  River. 

Q.  And  how  did  that  traffic  move — by  New  Orleans  ? 

A.  By  New  Orleans,  if  we  could  get  it,  yes. 

Q.  And  from  what  points?     Cincinnati  and -south  of  the 
4868    river,  did  you  say? 

A.  I  can't  name  the  points  now.    We  hauled  whiskey  from 
Louisville,  you  know ;  manufactures  from  Detroit. 

Q.  By  way  of  New  Orleans? 

A.  Yes.     Cincinnati. 

Q.  Did  you  ever  work  any  business,  so  far  as  you  can  recall,  from 
Chicago  for  that  route? 

A.  Never.  Chicago  and  St.  Louis  were  barred.  We  didn't  touch 
that  territory  at  all. 

Q.  At  the  time  you  were  soliciting  this  business  did  the  Union 
Pacific  have  a  soliciting  agency  here? 

A.  Yes. 

Q.  Were  they  soliciting  that  same  class  of  traffic  that  you  were 
trying  to  work  by  the  Sunset  Route  ? 

A.  Yes. 

Q.  How — actively  or  otherwise? 

A.  Actively. 

Q.  What  was  your  strongest  competitor  in  here  on  that  business 
that  you  were  trying  to  work  by  the  Sunset  Route?  What  was  the 
most  active  band  of  solicitors? 

A.  I  think  the  Santa  Fe. 

Q.  And  next  to  them,  what  would  you  say  ? 

A.  Well,  I  can't  tell  you.  The  central  lines  did  most  of  that— 
the  Milwaukee  and  the  Texas  &  Pacific,  a  bunch  like  that.  I  have 
forgotten  now,  it  has  gone  from  my  memory;  it  is  too  long,  most. 

Q.  By  the  central  lines,  you  mean  the  lines  terminating  at  Omaha 
and  Kansas  City? 

A.  Yes. 

Q.  Do  you  remember  how  large  a  soliciting  agency  the  Union 
Pacific  had  here  at  that  time? 

A.  Three  or  four  men,  I  think,  on  the  street. 
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Q.  And  what  classes  of  traffic  were  they  trying  to  work  over  the 
Union  Pacific  for  San  Francisco? 

A.  Oh,  about  the  same  class  of  traffic  as  we  were  after. 

4869  Q.  Did  you  meet  with  the  competition  of  the  Panama  route 
on  business  from  the  seaboard  ? 

A.  I  can't  recall  much  of  that.  We  never  paid  much  attention  to 
steamer  business  outside  of  our  own. 

Q.  You  didn't  meet  the  Pacific  Mail  or  Panama  Eailroad  solicitors, 
as  far  as  you  remember? 

A.  No. 

Cross-examination  by  Mr.  Lovett: 

Q.  You  understood  that  whatever  business  the  Union  Pacific  solic- 
itors secured  for  California  passed  over  the  Southern  Pacific  from 
Ogden  to  San  Francisco,  didn't  you  ? 

A.  Yes. 

4870  H.  W.  ADAMS,' 

being  duly  sworn  as  a  witness  on  behalf  of  the  Complainant,  testified 
as  follows: 

Direct-examination  by  Mr.  Severance  : 

Q.  Mr.  Adams,  where  do  you  live  ? 

A.  Sacramento. 

Q.  And  what  is  your  business? 

A.  I  am  traffic  manager  for  the  Pioneer  Fruit  Company. 

Q.  How  long  have  you  been  in  that  business? 

A.  One  year;  one  year  last  month. 

Q.  Previous  to  that  what  was  your  business? 

A.  Commercial  agent  for  the  Kock  Island-Frisco  system. 

Q.  Whereabouts? 

A.  San  Francisco. 

Q.  For  how  many  years? 

A.  Since  1891. 

Q.  Up  to  a  year  ago? 

A.  Up  to  a  year  ago,  yes,  sir. 

Q.  What  was  your  business  here  as  commercial  agent — soliciting 
traffic? 

A.  Soliciting  traffic,  yes,  sir. 

Q.  Exclusively? 

A.  Exclusively. 

Q.  Were  you  acquainted  with  the  soliciting  agencies  of  the  differ- 
ent roads  in  town  here  during  those  years? 

A.  Located  on  the  coast,  yes,  sir. 

Q.  I  mean  the  agencies  represented  here  at  the  time. 

A.  Yes. 

Q.  Do  you  recall  the  soliciting  force  of  the  Southern  Pacific  pre- 
vious to  the  year  1901,  that  is,  who  the  men  were — the  soliciting  force 
71535— vol  7—09 5 
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of  the  Southern  Pacific,  previous  to  1901,  who  were  working  on  trans- 
continental business? 

A.  I   don't   believe  that   I   could   give   you   it   accurately. 
4871    Mr.  G.  W.  Fletcher  was  in  charge  of  the  office.     I  think  he 
had  on  the  street  for  him  at  that  time  Robert  Graham,  Harry 
Collins,  and  I  think  young  Stubbs  was  on  the  street  for  him. 
Q.  Is  that  Mr.  J.  C.  Stubbs'  son? 

A.  No,  I  think  he  is  a  nephew.  I  wouldn't  say  for  sure  though  as 
to  the  relationship  that  exists. 

Q.  Is  that  all  that  you  remember? 
A.  That  is  all  I  can  recall ;  there  were  one  or  two  others. 
Q.  Do  you  recall  the  names  of  the  gentlemen  who  at  that  time  rep- 
resented the  Union  Pacific  in  the  same  capacity  ? 
A.  As  soliciting  agents? 
Q.  Yes,  sir. 

A.  There  was  Mr.  Inglis;  I  am  not  sure  whether  Mr.  McEwing 
was  with  them  at  that  time  or  not.  I  think  there  was  a  Mr.  Suydam 
with  them  at  that  time  also. 

Q.  Now,  what  was  your  work?  You  say  you  were  soliciting 
traffic. 

A.  I  had  charge  of  the  traffic  interests  with  certain  solicitors,  a 
number  of  solicitors  under  me,  soliciting  both  east-bound  and  west- 
bound traffic. 

Q.  And  where  you  could  get  it  over  the  Rock  Island  system  ? 
A.  Providing  we  could  get  it  over  the  Rock  Island.     That  was  the 
purpose  of  the  solicitation. 

Q.  Now,  what  did  you  find  at  that  time  was  the  effort  on  the  part 
of  the  Southern  Pacific  in  moving  business  here  from  the  seaboard? 
A.  They  were  working  Sunset-Gulf  seaboard  at  that  time. 
Q.  Did  they  work  by  the  Sunset  Route  for  any  other  territory 
outside  of  the  seaboard  territory  ? 

A.  They  worked  south  of  the  Ohio  River,  Cincinnati  and 
4872    Louisville  and  those  points;  that  is,  I  should  say,  not  Sunset- 
Gulf  but  by  New  Orleans. 
Q.  Not  Sunset-Gulf  but  Sunset  by  New  Orleans? 
A.  By  New  Orleans. 

Q.  Did  they  work  any  point  north  of  Cincinnati  in  Ohio  ? 
A.  From  my  observation,  they  did  not  aim  to  do  so  actively.    Of 
course  there  was  some  business  that  they  would  get  from  points  north. 
Q.  What  class  of  business? 

A.  Occasionally  there  would  be  a  car  of  some  merchandise  go  that 
way,  that  probably  was  not  solicited  by  them ;  simply  routed  that  way 
by  the  influence  of  some  one,  probably  the  shipper,  perhaps  the 
consignee. 

Q.  What  was  your  experience  during  that  time  as  to  where  most  of 
the  shipments  from  the  East  to  San  Francisco  points  was  routed? 
Were  they  routed  locally  here  by  the  consignees,  or  routed  in  the 
east  ? 
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A.  Some  shipments  were  routed  here  by  the  purchaser,  and  some  by 
the  shipper. 

Q.  What  would  you  say  as  to  the  majority  of  the  shipments? 

A.  The  majority  were  controlled  here  on  the  coast  by  the  purchaser. 

Q.  How  far  east  did  the  San  Francisco  merchants  reach  with  their 
jobbing  business,  during  this  time? 

A.  That  is  a  question  I  could  not  answer,  as  to  how  far  east  they 
went  with  their  jobbing  business  out  of  San  Francisco. 

Q.  You  didn't  know  about  that? 

A.  I  didn't  know  about  that,  no,  sir ;  it  is  something  that  I  wasn't 
interested  in. 

Q.  Now,  what  did  you  know  as  to  the  activity  of  the  Union  Pacific 
soliciting  agency,  previous  to  1901,  in  routing  business  from  points 
east  of  the  Missouri  River  to  San  Francisco  ? 

4873  A.  We  found  them  from  some  territories  an  awful  strong 
competitor. 

Q.  What  territory?     / 

A.  Take  from  Chicago,  take  from  points  east  of  Chicago. 

Q.  Points  east  of  Chicago? 

A.  Take  from  points  east,  take  Buffalo  and  up  through  Michigan — 
a  very  strong  competitor. 

Q.  How  was  it  on  business  from  Cincinnati  and  that  region  ? 

A.  While  they  solicited  that  business,  I  don't  believe  they  were 
getting  a  very  large  share  of  it,  any  more  than  we  were. 

Q.  What  percent  of  the  business  would  you  say  moved  from  the 
seaboard  territory  all-rail? 

A.  I  should  say  a  very  small  percentage  of  it ;  I  couldn't  say  accu- 
rately just  what  percentage,  but  I  should  say  a  very  small.  That  is, 
exclusive  of  the  Santa  Fe.  The  Santa  Fe  got  a  good  deal  of  seaboard 
business  all-rail. 

Q.  Didn't  the  Sunset  Route  get  perhaps  80  per  cent  of  it  all 
together  ? 

A.  Not  having  access  to  the  figures  I  couldn't  say. 

Q.  You  couldn't  give  an  opinion  as  to  that  ? 

A.  I  couldn't  give  an  opinion. 

Q.  What  difference  did  you  observe  in  the  activity  of  the  respective 
solicitation  of  the  Union  Pacific  and  the  Southern  Pacific  in  common 
territory,  after  their  amalgamation? 

A.  Well,  I  didn't  note  any  great  difference  so  far  as  the  solicitation 
was  concerned.    They  were  all  active  after  business. 

Q.  All  the  time? 

A.  All  the  time. 

Q.  Always  have  been  ? 

4874  A.  Always  have  been ;  would  take  business  from  any  point  that 
they  could  get  it. 

Q.  Did  you  find  the  Southern  Pacific  endeavoring  to  work  busi- 
ness out  of  Cincinnati  after  that  time? 

A.  Certainly ;  they  were  soliciting  the  business  from  that  point. 
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Q.  Did  it  move  in  the  same  volume? 

A.  Yes,  sir. 

Q.  From  Cincinnati  to  the  coast  by  the  New  Orleans  route? 

A.  They  were  getting  the  major  portion  of  the  business  through 
the  New  Orleans  gateway. 

Q.  Still  are?    Up  to  1908,  I  mean.    I  am  speaking  after  1901. 

A.  Oh,  after  1901? 

Q.  Yes,  after  1901. 

A.  Well,  they  are  still  soliciting  that  business  from  the  Cincinnati 
territory  by  the  New  Orleans  gateway. 

Q.  Do  you  know  whether  it  is  moving  that  way  in  the  same  volume 
that  it  did  formerly? 

A.  That  I  couldn't  say.  > 

Q.  You  don't  know  about  that? 

A.  No. 

Q.  Was  the  Union  Pacific  soliciting  that  business  ? 

A.  Yes,  sir. 

Cross-examination  by  Mr.  Lovett: 

Q.  Over  what  lines  did  the  Rock  Island-Frisco  system  work  their 
business  to  California,  Mr.  Adams? 

A.  Well,  we  had  various  gateways.  We  worked  through  the  Mis- 
souri Eiver  gateway,  through  the  different  Colorado  gateways. 
After  the  El  Paso  route  was  completed,  we  worked  in  connection 
with  the  E.  P.  &  S.  W.  through  El  Paso;  we  worked  in  connection 
with  the  Texas  &  Pacific  by  Fort  Worth,  Texas. 

Q.  Practically  all  of  the  California  business  controlled  by 
4875    the  Rock  Island  reaches  its  destination,  ultimately,  over  the 
Southern  Pacific,  doesn't  it? 

A.  Ultimately  over  the  Southern  Pacific. 

Q.  Either  by  way  of  Ogden  or  El  Paso  ? 

A.  Yes,  sir. 

Q.  You  had  two  lines,  I  believe — one  to  the  westward,  to  Denver, 
and  the  other  southwesterly  to  El  Paso? 

A.  Yes,  sir. 

Q.  When  was  the  El  Paso  route  of  the  Rock  Island  opened,  do 
you  remember? 

A.  I  don't  recall  the  date. 

Q.  Something  like  ten  years  ago,  wasn't  it? 

A.  In  that  neighborhood ;  ten  or  twelve  years  ago. 

Q.  What  was  your  policy  in  respect  to  routing  California  business 
as  between  those  two  gateways  ? 

A.  Business  for  the  northern  section  we  worked  through  the 
northern  gateway;  business  for  the  southern  portion  of  the  state, 
Los  Angeles,  through  the  southern  gateway,  on  account  of  service. 

Q.  Did  you  seek  generally  to  get  the  long  haul,  that  is,  the  most 
revenue,  wherever  the  service  conditions  would  allow  ? 

A.  We  certainly  did. 

Q.  That  is  the  general  rule  of  railroad  solicitors? 
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A.  That  is  the  general  rule.    Revenue  is  what  counts. 

Q.  Did  you  work  any  business  into  California  with  the  Atchison? 

A.  A  very  small  percentage — a  very  small  portion. 

Q.  Your  natural  outlet  was  by  way  of  the  Southern  Pacific  via 
Ogden  or  via  El  Paso? 

A.  Yes,  sir. 

Q.  Because  you  would  get  a  longer  haul  than  if  you  worked  with 
the  Atchison? 

A.  Yes,  sir,  we  got  the  longer  haul  in  connection  with  the  Southern 
Pacific. 

4876  Q.  Virtually  all  the  competition  for  California  business  be- 
tween the  rail  lines,  outside  of  that  between  the  Southern 

Pacific  and  the  Atchison,  is  between  connections  of  the  Southern 
Pacific  east  of  Ogden  and  El  Paso,  isn't  it  ? 

A.  Yes,  sir ;  it  is  competitive  with  all  those  lines. 

Q.  The  Union  Pacific,  the  Denver  &  Rio  Grande,  the  Rock  Island, 
the  Burlington  and  the  Missouri  Pacific,  for  example,  are  actively 
competing  with  each  other  for  that  business  east  of  Ogden  and  all 
turning  it  over  to  the  Southern  Pacific  at  Ogden,  are  they  not? 

A.  Yes,  sir;  that  is,  the  Denver  &  Rio  Grande  and  its  connections? 

Q.  Yes. 

A.  Yes,  sir. 

Q.  And  the  Union  Pacific  and  its  connections  ? 

A.  Yes,  sir. 

Q.  So,  at  El  Paso,  the  Texas  &  Pacific  and  the  Rock  Island  and 
their  connections  in  the  east  are  competing  for  business  by  way  of 
El  Paso  also? 

A.  Yes,  sir. 

Q.  And  turning  it  over  to  the  Southern  Pacific  at  El  Paso  ?  That 
is  true,  is  it  not  ? 

A.  Yes,  sir. 

By  Mr.  Severance  : 

Q.  And  you  are  all  competing — that  is,  your  company  and  the 
Union  Pacific  and  others  were  competing  with  the  Sunset  Route  by 
New  Orleans  and  the  Sunset  and  Gulf  route,  weren't  you  ? 

A.  Yes,  sir,  we  were  competing  with  each  other  in  the  solicitation 
of  the  business ;  we  were  all  competitors. 

Q.  That  included  the  Union  Pacific,  the  Southern  Pacific,  Sunset- 
Gulf,  the  Rock  Island,  the  Rio  Grande — all  of  them  ? 

A.  The  Union  Pacific  was  a  competitor  of  the  Rock  Island,  and  the 
Rio  Grande  and  its  connections  outside  of  the  Rock  Island 

4877  were  competitors  of  ours;  the  same  way  with  the  Sunset-Gulf 
route — it  was  a  competitor  of  ours. 

Q.  And  each  one  of  those  roads  you  have  named  was  a  competitor 
of  the  other  ? 
A.  Yes,  sir. 
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By  Mr.  Lovett: 

Q.  You  have  two  lines,  I  believe  you  stated,  by  which  you  could 
work  business  to  and  from  California — one  by  way  of  El  Paso  and 
one  by  way  of  Ogden  ? 

A.  Yes,  sir. 

Q.  And  such  business  as  you  controlled  here  you  would  send  either 
way — by  El  Paso  or  Ogden  ? 

A.  Business  for  the  northern  section  of  California  was  sent  through 
the  Ogden  gateway,  and  for  Southern  California  it  was  worked 
through  the  El  Paso  gateway,  the  service  being  better,  and  the 
revenue  of  course  was  better  to  us. 

Q.  Your  system  in  that  respect  was  something  like  the  Southern 
Pacific.  You  had  two  different  gateways.  Except  that  the  Southern 
Pacific  had  a  very  much  longer  haul  by  the  Sunset  than  it  could  get 
by  way  of  Ogden  ? 

A.  Yes. 

Q.  And  so  far  as  the  Southern  Pacific's  attitude  toward  this  trans- 
continental business  was  concerned,  it  was  largely  a  question  of 
division  or  most  revenue,  wasn't  it? 

A.  It  was  certainly  a  question  of  divisions  with  them,  the  same  as 
it  was  with  us.  It  was  a  question-  of  getting  the  longest  haul  we 
possibly  could. 

By  Mr.  Dunne  : 

Q.  You  say  you  are  in  the  fruit  business  ? 

A.  I  am  in  the  fruit  business ;  yes,  sir. 

Q.  Do  you  recall  that  there  was  a  blanket  rate  on  oranges  from 

California  points   to  Missouri   River  points   and  all  points 

4878    east  as  far  as  the  Atlantic  seaboard;  that  it  used  to  be  $1.25 

per  hundred  pounds  and  was  afterwards  made  $1.15  ?    Do  you 

recall  that  ? 

A.  Yes,  sir. 

Q.  Some  of  those  oranges  moved,  did  they  not,  from  California 
points  of  origin  through  the  El  Paso  gateway  and  by  the  Bock 
Island  east  to  Kansas  City  and  Chicago,  and  thence  on  to  Atlantic 
seaboard  points? 

A.  Yes,  sir. 

Q.  Some  of  those  oranges  also  moved,  did  they  not,  from  Cali- 
fornia points  of  origin  through  the  Ogden  gateway  and  over  the 
Union  Pacific  to  Chicago  and  thence  to  Atlantic  seaboard  points? 

A.  Yes,  sir. 

Q.  The  Southern  Pacific  made  the  rate,  did  it  not,  north  and  south? 

A.  That  is,  the  same  rate  ? 

Q.  Yes. 

A.  Yes,  sir. 

By  Mr.  Severance: 

Q.  You  were  saying  that  with  the  Southern  Pacific,  as  with  the 
Rock  Island,  it  was  a  question  of  divisions? 
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A.  Yes,  or  earnings;  that  is,  getting  the  whole  100  per  cent  or  a 
portion  of  it. 

Q.  If  the  business  was  routed  Sunset-Gulf  they  got  100  per  cent; 
if  it  was  routed  by  Ogden  they  got  their  division?  That  is  what 
you  meant,  is  it  not  ? 

A.  Yes,  sir,  that  is  what  I  meant. 

Q.  But  if  the  Southern  Pacific  was  successful  in  getting  that  busi- 
ness Sunset-Gulf,  the  Union  Pacific  did  not  get  any  of  that  100 
per  cent,  did  they  ? 

A.  No,  sir. 

Q.  So,  the  interest  of  the  Union  Pacific  was  diametrically  op- 

4879  posed  to  the  Sunset-Gulf  route,  because  it  did  not  share  in  it  ? 

A.  Oh,  they  would  not  share  in  the  earnings  of  business 
moving  Sunset-Gulf. 

Q.  And  the  Union  Pacific  was  not  any  different  from  the  Southern 
Pacific,  was  it, — it  was  after  earnings  also? 

A.  I  presume  they  were. 

Q.  They  had  to  have  earnings  to  buy  other  railroads. 

Mr.  Lovett.  No,  we  issued  securities. 

By  Mr.  Lovett  : 

Q.  You  understood  that  the  Union  Pacific  could  not  make  any 
rate  to  or  from  California  without  the  consent  of  the  Southern  Pa- 
cific, didn't  you,  Mr.  Adams? 

A.  I  don't  believe  I  could  answer  that  question,  not  having  the  in- 
formation at  hand  as  to  how  the  rates  were  made.  I  was  never 
brought  into  any  conference  of  that  kind  in  the  making  up  of  the 
rates. 

Q.  Aren't  you  familiar  with  rate-making  to  such  an  extent  as  to 
be  able  to  say  whether  or  not  under  the  Interstate  Commerce  Act  the 
concurrence  of  two  lines  is  necessary  where  a  joint  rate  is  made? 

A.  Oh,  it  is  absolutely  necessary  to  have  their  concurrence. 

Q.  That  is  what  I  mean.  The  Union  Pacific  could  not  make  a 
lawful  rate  to  or  from  California  without  the  concurrence  of  the 
Southern  Pacific,  could  it?    Don't  you  understand  that? 

A.  I  understand  that,  yes,  sir, — without  the  concurrence  of  the 
lines  interested  in  the  rate. 

Q.  Whereas  the  Southern  Pacific  could  make  rates  to  the  Missouri 
Eiver  and  east  of  the  Missouri  Kiver  without  the  concurrence  of  the 
Union  Pacific,  couldn't  it  ? 

4880  A.  The  Southern  Pacific  to  the  Missouri  Kiver  without  the 
concurrence  of  the  Union  Pacific  ? 

Q.  Yes. 

A.  I  don't  so  understand. 

Q.  Couldn't  they  over  the  Denver  &  Kio  Grande  ? 
A.  Not  without  the  Denver  &  Kio  Grande's  concurrence  in  the 
rate. 
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Q.  That  is  the  point.  What  I  am  trying  to  show  is,  if  I  under- 
stand the  facts  correctly,  that  the  Union  Pacific  rate-making  to  Cali- 
fornia was  absolutely  dependent  on  the  Southern  Pacific,  whereas 
the' Southern  Pacific  had  other  outlets  than  the  Union  Pacific;  that 
is  to  say,  the  Southern  Pacific  and  the  Denver  &  Kio  Grande  and  the 
Rock  Island,  for  example,  could  make  rates  between  the  Missouri 
River  and  California? 

A.  My  understanding  is  that  you  cannot  publish  the  rate  without 
the  concurrence  of  the  lines  interested. 

Q.  Yes,  but  those  lines  concurring,  they  can  make  the  rate  ? 

A.  They  can  make  the  rate. 

Q.  But  that  the  Union  Pacific  is  merely  an  intermediate  line, 
isn't  it,  extending  from  Omaha  to  Ogden  ? 

A.  Yes,  sir. 

Q.  And  the  Oregon  Short  Line  running  up  to  Portland.  It  has 
no  line  of  its  own  to  California? 

A.  No ;  that  depended  on  the  Southern  Pacific. 

By  Mr.  Severance: 

Q.  Now  let  us  see  about  this  matter  of  rate-making  from  the  Mis- 
souri River.  It  appears  by  the  testimony  of  witnesses  who  have 
been  on  the  stand  this  morning  that  a  very  large  traffic  moves  from 
here  to  Portland  by  boat.     You  know  that  is  the  fact,  don't  you  ? 

A.  I  know  it  to  be  a  fact. 
4881        Mr.  Dunne.  A  large  traffic? 

Mr.  Severance;  Yes,  they  said  larger  than  you  get. 

Mr.  Lovett.  I  think  that  is  a  liberal  interpretation. 

Mr.  Severance.  Well,  we  will  say  traffic  moves,  then,  if  my  friends' 
object  to  the  word  "  large." 

Q.  You  are  familiar  with  the  fact  that  the  O.  R.  &  N.  maintained 
a  boat  line  with  a  five-day  service  between  here  and  Portland,  aren't 
you? 

A.  Yes,  sir. 

Q.  Now,  the  Union  Pacific  Railroad  Company,  as  is  undisputed, 
has  for  years  owned  the  Oregon  Short  Line  and.  the  Oregon  Rail- 
road &  Navigation  Company,  which  latter  company  in  turn  owned 
that  boat  line.  Do  you  see  any  reason  why  the  Union  Pacific,  then, 
could  not  make  a  rate  into  San  Francisco  without  the  concurrence  of 
the  Southern  Pacific  if  they  were  willing  to  take  the  traffic  by  Port- 
land and  their  boat  line?  They  didn't  have  to  have  the  consent  of 
the  Southern  Pacific  for  that,  did  they? 

A.  Well,  I  don't  see  any  reason  why  they  should  not;  that  is,  any 
reason  why  they  could  not  make  the  rate. 

Q.  Why  they  could  not;  that  is  what  I  mean.  Judge  Lovett  was 
seeking  to  develop  the  fact  that  they  could  not  possibly  get  in  here 
and  publish  a  rate  except  with  the  concurrence  of  the  Southern 
Pacific. 

Mr.  Lovett.  No 

Q.  They  could  publish  it  over  that  way,  over  their  own  rails  and 
boat  from  Portland  to  San  Francisco? 
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A.  My  answer  to  that  question  was  that  if  the  rate  applies  over 
another  line,  that  line  would  have  to  concur  in  the  rate. 

Q.  Possibly  you  did  not  apprehend  as  well  as  I  did.     I 

4882  have  been  traveling  around  for  some  time  and  know  just  the 
point  he  was  trying  to  make,  and  I  am  trying  to  show  he  is  a 

little  mistaken  in  his  premises.  Now,  you  see  no  reason  why  the 
Union  Pacific  could  not  make  a  through  rate  to  the  Missouri  River 
from  here,  do  you,  by  boat-line  and  rail? 

A.  Personally  I  don't  know  of  any  reason,  if  they  own  the  boat 
line. 

Q.  If  they  own  the  boat  line,  yes.  It  would  not  be  a  situation 
very  unlike  the  Sunset-Gulf  route ;  that  is  boat  and  rail,  isn't  it,  from 
New  York? 

A.  Yes. 

Q.  And  still  they  don't  have  to  ask  anybody's  consent  to  make  that 
rate.  They  are  in  about  the  same  fix,  aren't  they,  except  one  of  them 
reaches  New  York  and  the  other  the  Missouri  River? 

A.  That  is  true. 

By  Mr.  Dunne  : 

Q.  Have  you  ever  made  any  comparison,  based  on  accurate  data, 
as  to  service,  time  and  other  concomitants  of  railroad  traffic  between 
the  boat  line  New  York  to  New  Orleans,  thence  to  California,  and 
the  rail  line  Union  Pacific  to  Portland  and  boat  line. down  to  San 
Francisco? 

A.  No,  sir,  I  have  never  made  any. 

Q.  Now  let  me  ask  you  this  question.  Suppose  there  was  a  rail 
line  from  Chicago  to  San  Francisco.  Let  us  take  as  direct  a  rail  line 
as  we  can  get :  the  Northwestern  from  Chicago  to  Omaha,  the  Union 
Pacific  from  Omaha  to  Ogden,  and  the  Southern  Pacific  from  Ogden 
to  San  Francisco.     You  are  very  familiar  with  that  route? 

A  Yes,  sir. 

Q.  Now,  suppose  there  was  another  route,  the  route  that  Mr. 

4883  Severance  speaks  of:  the  Northwestern,  again,  to  Omaha,  the 
Union  Pacific  from  Omaha  to  Ogden,  and  the  Union  Pacific 

from  Ogden  to  Portland,  with  a  boat  line  down  to  San  Francisco; 
and  suppose  those  two  lines  were  competing  for  San  Francisco  busi- 
ness, and  that  was  all  the  business  they  had  to  keep  them  alive:  how 
long  do  you  think  that  roundabout  road  by  Portland  and  the  water 
would  last  against  the  all-rail  line? 
A.  If  they  were  dependent  upon  my  business  they  wouldn't  last. 

By  Mr.  Lovett: 

Q.  You  never  heard  of  any  business  moving  from  California  to 
points  east  of  the  Missouri  River  by  way  of  the  Union  Pacific  and 
Portland  and  the  boat  line  from  San  Francisco  to  Portland,  did  you, 
Mr.  Adams? 

A.  I  don't  recall  ever  having  heard  of  any. 
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Q.  During  all  the  time  you  were  engaged  in  working  this  trans- 
continental business  you. never  knew  any  to  move  that  way,  did  you? 

A.  I  can't  recall  of  any. 

Mr.  Lovett.  I  have  asked  every  witness  on  the  stand  so  far,  I  be- 
lieve, that  question 

Mr.  Severance.  We  have  found  some. 

Mr.  Lovett. but  never  found  one  who  knew  of  it  except  one 

witness  at  Portland,  and  it  turned  out  finally  that  the  amount  he 
knew  to  move  that  way  was  on  account  of  cars  that  they  could  not 
bring  through  the  snow-sheds  and  tunnels  on  the  Southern  Pacific. 

Mr.  Severance.  It  was  on  account  of  the  inefficient  line  that  the 
Southern  Pacific  maintained  over  there. 

4884  By  Mr.  Severance  : 

Q.  You  were  here,  engaged  in  the  solicitation  of  traffic, 
during  the  ten  years  or  so  that  the  Canadian  Pacific  had  a  differential 
into  San  Francisco,  or  a  portion  of  the  time.     That  ended  in  1898. 

A.  I  commenced  here  on  the  coast  in  1891. 

Q.  Do  you  remember  the  fact  that  for  years  there  was  a  differential 
maintained  by  the  Canadian  Pacific  on  San  Francisco  business  from 
the  east? 

A.  Yes,  sir. 

Q.  And  you  know,  don't  you,  that  a  large  amount  of  traffic  moved 
that  way  ? 

A.  They  did  get  some  traffic,  but  I  couldn't  say  just  whether  it  was 
a  large  amount  or  a  small  amount. 

Q.  You  know  traffic  moved  that  way? 

A.  The  traffic  did  move  that  way. 

Q.  That  line  is  from  New  York  City  a  much  longer  line  than  a 
line  by  Portland,  isn't  it  ? 

A.  I  should  judge  that  it  would  be. 

Q.  And  when  my  friend  Mr.  Dunne  asked  you  as  to  the  respective 
merits  of  these  two  lines,  I  assume  that  he  was  asking  as  to  the 
merits  on  an  equality  of  rates.  Assuming,  for  purposes  of  active 
competition,  or  to  get  proper  treatment  from  the  Southern  Pacific, 
or  any  reason  that  might  actuate  the  Union  Pacific,  they  were  to 
put  in  a  rate  below  the  all-rail  rate,  by  Portland,  don't  you  think  they 
would  attract  business  that  way,  just  as  the  Canadian  Pacific  did 
when  it  had  its  differential? 

A.  They  probably  would  attract  a  certain  class  of  business. 

Q.  Wouldn't  the  natural  effect  of  reducing  rates  via  Port- 

4885  land  be  to  put  down  rates  all  along  the  line  ? 

A.  It  naturally  would  have  that  effect. 
Mr.  Severance.  That  is  what  Mr.  Stubbs  said. 

By  Mr.  Lovett: 

Q.  After  the  Canadian  Pacific's  differential  was  abolished,  it  prac- 
tically withdrew  from  the  business,  didn't  it,  Mr.  Adams  ? 
A.  Practically. 
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Q.  The  Canadian  Pacific  has  no  line  south  of  the  Canadian  border, 
has  it? 

A.  Not  that  I  know  of. 

Q.  Its  lines  are  all  in  Canada.  The  Union  Pacific  has  a  line  from 
Omaha  to  Ogden  and  there  it  connects  with  the  Central  Pacific.  If 
it  were  to  attempt  to  use  the  boat  line  and  take  the  business  to  Port- 
land, it  would  be  almost  as  far  from  San  Francisco  when  it  arrived 
at  Portland  as  at  Ogden,  wouldn't  it? 

A.  Let  us  see — what  is  that  question  ? 

Q.  I  will  ask  it  over  again.  About  what  is  the  distance  from 
San  Francisco  to  Ogden,  do  you  know  ? 

A.  Approximately  about  830  odd  miles. 

Q.  And  from  San  Francisco  to  Portland  ? 

A.  In  the  neighborhood  of  800  miles,  I  should  say. 

Q.  Do  you  happen  to  know  about  the  distance  from  Ogden  to 
Portland? 

A.  I  might  make  a  rough  guess  at  it. 

Q.  It  is  between  700  and  800  miles,  isn't  it? 

A.  I  should  say  about  800  miles. 

Q.  Now,  the  question  was  this :  If  the  Union  Pacific  should  attempt 
to  work  business  by  way  of  Portland  and  the  boat  line  to  San  Fran- 
cisco, it  would  in  hauling  that  business  to  Portland  be  almost 
4886  as  far  from  San  Francisco  as  it  would  be  at  Ogden.  That 
question  is  practically  answered  by  the  statement  of  the 
distance  ? 

A.  Yes. 

Q.  Now,  don't  you  think,  Mr.  Adams,  from  your  experience  in  the 
handling  of  this  transcontinental  freight,  that  it  would  be  rather 
suicidal  for  the  Union  Pacific  to  attempt  to  work  against  the  South- 
ern Pacific  the  boat  line  by  way  of  Portland  to  San  Francisco  ? 

Mr.  Severance.  I  object  to  that  as  purely  speculative. 

A.  I  don't  see  where  there  would  be  anything  gained  by  their  doing 
it.  It  would  be  a  longer  route,  unless  there  was  some  special  rate 
that  way  which  made  it  an  object  for  the  shippers. 

Q.  You  were  asked  on  direct-examination  about  what  the  Union 
Pacific  might  do  by  making  a  lower  rate  to  San  Francisco  by  way  of 
Portland  and  the  boat  line.  If  the  Union  Pacific  should  attempt  to 
do  that  (assuming  that  the  Union  Pacific  and  Southern  Pacific  are 
independent),  wouldn't  it  be  a  very  suicidal  policy  for  the  Union 
Pacific,  judging  from  your  knowledge  of  the  situation? 

A.  It  would  be  apt  to  bring  about  a  demoralized  condition. 

Q.  Couldn't  the  Southern  Pacific  retaliate  against  the  Union  Pa- 
cific then  by  diverting  its  unrouted  traffic  to  the  Denver  &  Rio  Grande 
at  Ogden? 

A.  I  presume  they  could  if  they  saw  fit  to  do  so — any  business  that 
they  might  control  themselves. 

Q.  Wouldn't  that  be  a  natural  thing  for  them  to  do  if  such  a  con- 
dition should  arise? 

A.  I  presume  it  would  be. 
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Q.  And  wouldn't  the  injury  in  that  case  be  very  much  greater  to 
the  Union  Pacific  than  there  would  be  benefit  by  working  the  Port- 
land line? 

A.  In  my  opinion  it  would  be. 

4887  By  Mr.  Severance: 

Q.  Speaking  of  inflicting  injury  on  the  other  line;  if  so 
large  a  percentage  of  the  eastern  traffic  moved  to  San  Francisco  by 
the  Sunset  Koute,  which  is  owned  exclusively  by  the  Southern  Pa- 
cific; and  if,  as  you  stated  in  answer  to  my  former  question,  putting 
down  the  rates  by  Portland  put  them  down  all  along  the  line,  the 
Union  Pacific  then  would  be  in  a  position  to  make  the  Southern  Pa- 
cific suffer  if  they  cut  down  the  rates  so  as  to  affect  the  rates  on  the 
Sunset,  which  carries  bulky  traffic? 

A.  Yes;  but  at  the  same  time  the  question  of  service  would  also 
enter  into  the  transaction. 

Q.  That  is  undoubtedly  true;  but,  of  course,  if  they  got  into  a  de- 
moralized condition,  if  they  got  to  fighting  over  some  alleged  un- 
fairness on  one  side  or  the  other,  each  company  would  be  in  a  posi- 
tion to  hurt  the  other  very  much,  wouldn't  it  ? 

A.  Most  decidedly. 

Q.  So  that  it  would  be  a  foolish  ftiing  for  them  to  do,  from  the 
standpoint  of  their  revenues? 

A.  Yes,  sir. 

Q.  Speaking  of  the  length  of  the  line ;  the  Sunset-Gulf  route  from 
New  York  is  very  much  longer  than  the  all-rail  line,  isn't  it? 

A.  I  should  say  yes. 

Q.  Still,  the  bulk  of  the  traffic  goes  that  way,  or  the  majority  of 
the  traffic? 

A.  Yes,  because  they  give  the  service  that  way. 

Q.  Because  they  give  the  service? 

A.*  Yes ;  get  the  service. 

Q.  So,  what  the  Union  Pacific  would  do,  if  they  wanted  to  work 
the  line  from  Portland,  they  would  have  to  give  good  service? 
A.  They  would  have  to  give  the  service  or  equal  rates. 

4888  Q.  It  is  in  testimony  here  that  it  only  takes  two  days  and  a 
half  to  come  to  San  Francisco  by  boat  from  Portland.    There 

isn't  any  physical  reason,  is  there,  why  they  could  not  give  good 
service  by  that  route? 

A.  It  would  be  a  question  of  service  into  Portland  from  the  east 
as  well. 

Q.  Now  take  the  service  into  Portland  from  the  east.  If  the 
Union  Pacific  use  their  Short  Line  to  Portland,  they  don't  have  to 
climb  any  mountain  ranges,  do  they? 

A.  I  think  they  have  a  few  grades  to  climb. 

Q.  They  have  a  few  grades  up  there,  but  they  have  nothing  like 
the  snow-shed  country  in  the  Sierras,  have  they? 

A.  I  hardly  think  so,  although  I  am  not  familiar  with  that  end  of 
the  line. 
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Q.  You  don't  know  the  O.  E.  &  N.  line? 

A.  I  don't  know  the  O.  E.  &  N.  line  very  thoroughly. 

By  Mr.  Dunne: 

Q.  Mr.  Adams,  do  you  recollect  when  the  lines  to  the  coast,  the 
Pacific  lines,  first  conceded  that  differential  to  the  Canadian  line? 
Do  you  remember  when  that  was  ? 

A.  No,  I  do  not. 

Q.  Do  you  know  when  the  lines  withdrew  their  concession  of  the 
differential,  or  that  was  arrived  at  as  a  result  of  arbitration?  Do 
you  remember  that  year? 

A.  I  don't  recall  that. 

Q.  You  couldn't  fix  the  time? 

A.  I  couldn't  fix  the  time,  no. 

H.  E.  LOOSE, 

being  duly  sworn  as  a  witness  on  behalf  of  the  Complainant,  testified 
as  follows: 

Direct-examination  by  Mr.  Severance  : 

Q.  Mr.  Loose,  where  do  you  live? 

A.  San  Jose. 

Q.  And  what  is  your  business? 

A.  Dried-fruit  snipper. 

Q.  How  long  have  you  been  shipping  fruit  from  San  Jose? 

A.  Twenty  years. 

Q.  To  what  points  do  you  ship  ? 

A.  All  over  the  United  States,  all  points. 

Q.  In  quite  large  quantities? 

A.  Eeasonably. 

Q.  Can  you  give  an  idea  of  how  many  carloads  per  year  ? 

A.  It  depends  on  the  season ;  crops  vary  from  one  season  to  another. 

Q.  Can  you  give  an  average? 

A.  I  have  never  made  an  average. 

Q.  Can  you  state  a  maximum  or  minimum,  or  don't  you  care  to 
state  ?     It  doesn't  make  any  special  difference. 

A.  I  have  shipped  300  and  400  cars  a  year ;  s6me  seasons  100  cars. 

Q.  How  does  that  traffic  move  ? 

A.  That  depends  as  to  the  destination. 

Q.  Well,  take  Atlantic  seaboard  business. 

A.  Principally  Sunset;  some  Santa  Fe. 

Q.  Some  Santa  Fe? 

A.  Yes,  sir ;  and  some  Union  Pacific. 

Q.  How  does  it  reach  the  Santa  Fe  tracks  from  your  town  ?  You 
live  in  San  Jose? 

A.  Yes,  sir.    Stockton,  I  think. 
4890        Q.  How  is  that? 

A.  Yes,  sir.    Stockton,  I  think. 

Q.  And  over  what  line? 
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A.  The  Southern  Pacific. 

Q.  And  it  reaches  the  Union  Pacific  over  the  Southern  Pacific? 

A.  Yes,  sir. 

Q.  And  when  it  goes  Sunset  how  does  it  move  from  the  end  of 
their  rail  lines  ?     Moves  all-rail,  doesn't  it  ? 

A.  No,  sir;  Sunset-Gulf  by  the  way  of  Galveston. 

Q.  Boat  and  rail.     What  classes  of  fruits  do  you  ship  that  way? 

A.  Dried  fruits. 

Q.  You  can't  ship  fresh  fruit  that  way? 

A.  Don't  handle  them. 

Q.  Oh,  you  only  handle  dried-fruit? 

A.  Only  dried  fruit. 

Q.  Do  you  ship  any  by  Ogden  and  the  Denver  &  Rio  Grande? 

A.  Not  of  late  years  to  any  extent. 

Q.  Did  you  ever  ship  that  way  ? 

A.  Yes,  sir. 

Q.  How  long  ago? 

A.  Oh,  ten  years  ago  or  thereabouts. 

Q.  What  is  the  special  reason  that  you  have  ceased  to  ship  that 
Way? 

A.  Difficulty  to  get  cars,  equipment. 

Q.  When  did  that  difficulty  arise  ? 

A.  Well,  I  couldn't  say  exactly. 

Q.  In  reference  to  the  time  when  it  became  publicly  known  that 
the  Union  Pacific  and  Southern  Pacific  were  under  common  control, 
fixing  it  with  reference  to  that  date :  was  it  before  or  after  that  date 
that  you  had  trouble  in  getting  D.  &  R.  G.  cars  ? 

A.  After  that  date  principally. 

Q.  Were  you  ever  advised  by  the  Southern  Pacific  people  of  any 
rule  concerning  the  movement  of  their  cars  by  any  line  other  than 

the  Union  Pacific  from  Ogden  east? 
4891        A.  Unless  I  wanted  to  have  my  fruit  transferred,  I  could 
not  get  the  equipment,  if  it  was  not  available. 

Q.  Unless  you  wanted  to  have  your  fruit  transferred  from  one  car 
to  another? 

A.  Yes,  sir. 

Q.  That  is,  if  it  was  loaded  in  a  Southern  Pacific  car  or  in  a 
Harriman  line  car,  you  could  not  move  it  beyond  Ogden  without 
transferring  it? 

A.  No,  sir. 

Q.  Unless  you  moved  it  over  the  Union  Pacific;  is  that  what  you 
mean? 

A.  Yes,  sir. 

Q.  Do  you  remember  whether,  previous  to  the  amalgamation  of 
these  lines,  your  traffic  was  solicited  by  the  Union  Pacific  and  South- 
ern Pacific  agencies  separately? 

A.  Yes,  sir. 

Q.  Which  way  did  the  Southern  Pacific  endeavor  to  move  that 
traffic  to  the  east? 
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A.  To  Atlantic  coast  points,  Sunset. 

Q.  How  about  Pittsburg,  Cincinnati  and  Louisville? 

A.  All  rail;  they  also  worked  for  that  business. 

■Q.  Which  way — by  the  Sunset? 

A.  By  the  way  of  New  Orleans. 

Q.  And  how  did  the  Union  Pacific  endeavor  to  work  the  traffic  ? 

A.  Ogden  gateway. 

Q.  To  all  points  east? 

A.  Yes,  sir. 

Q.  East  of  the  Missouri  River? 

A.  Yes,  sir. 

Cross-examination  by  Mr.  Lovett  : 

Q.  With  reference  to  the  difficulty  about  cars :  did  you  ever  apply 
to  the  Denver  &  Rio  Grande  agent  for  cars  to  be  sent  over  the  line? 

A.  No,  sir,  I  couldn't  apply  to  him. 

Q.  Didn't  you  understand  that  the  difficulty  about  the  fur- 
4892  nishing  of  the  cars  to  the  Denver  &  Rio  Grande,  or  with  refer- 
ence to  the  Southern  Pacific  or  the  Union  Pacific,  was  due  to 
the  fact  that  under  an  arrangement  between  the  Union  Pacific  and 
Southern  Pacific  for  pooling  cars,  the  payment  of  mileage  was 
avoided  ? 

A.  I  knew  nothing  about  that,  Judge. 

Q.  You  don't  know,  then,  that  the  Southern  Pacific  and  Union 
Pacific  have  an  arrangement  by  which  the  cars  of  each  are  at  home 
on  the  tracks  of  the  other? 

A.  No,  sir. 

Q.  You  don't  know  whether  that  was  the  reason  why  you  en- 
countered difficulty  about  cars? 

A.  No,  sir,  I  do  not. 

Q.  Does  that  difficulty  exist  now  the  same  as  it  did  during  the 
great  scarcity  of  cars  a  year  or  two  ago  ? 

A.  Different  rules  have  become  effective  at  different  periods.  There 
are  times  when  the  Southern  Pacific  forces  us  to  load  nothing  but 
line  cars.  When  they  accumulate  a  number  of  line  cars,  they  want 
to  get  them  off  the  system,  I  presume,  to  avoid  paying  mileage. 

Q.  What  do  you  mean  by  "  line  "  cars? 

A.  New  York  Central,  Lake  Shore,  Erie,  Pennsylvania,  Louis- 
ville &  Nashville — any  line  car  beyond  their  own  rails. 

Q.  Then,  when  you  load  one  of  those  so-called  line  cars,  it  is  sent 
over  the  line  that  owns  the  car  ? 

A.  Not  necessarily. 

Q.  But  ordinarily  it  is,  isn't  it? 

A.  Yes,  sir. 

Q.  How  about  Denver  &  Rio  Grande  cars;  do  you  have  any  of 
them  to  load  at  all? 

A.  Occasionally;  we  occasionally  receive  orders  to  load  them. 

Q.  And  then  they  will  go  over  the  Denver  &  Rio  Grande,  will  they 
not? 

A.  Yes,  sir. 


2978  loose. 

4893  Q.  If  you  have  a  Denver  &  Eio  Grande  car? 

A.  Yes,  sir ;  that  is,  if  they  are  ordered  that  way. 

Q.  The  Southern  Pacific  will  send  them  that  way? 

A.  If  they  have  them.  Often  they  haven't  them.  We  make 
requisition  for  them,  and  they  say  they  haven't  any  cars  of  the 
D.  &  R.  G.  on  their  rails. 

Q.  But  if  they  have,  they  furnish  them  ? 

A.  We  load  them. 

Q.  Then  they  will  route  them  over  the  Denver  &  Rio  Grande? 

A.  Yes,  sir. 

By  Mr.  DuNNfe: 

Q.  Did  you  ever  make  any  shipments  to  Chicago? 

A.  Yes,  sir. 

Q.  Were  you  ever  solicited  by  Southern  Pacific  agents  in  respect 
to  those  shipments? 

A.  I  can't  say  that  I  was — not  to  Chicago,  not  definitely. 

Q.  Have  you  any  recollection,  definite  or  indefinite,  upon  that 
subject? 

A.  Well,  by  which  gateway? 

Q.  By  any  gateway. 

A.  Only  in  a  general  way.  The  Southern  Pacific  and  the  Union 
Pacific  seem  to  say  Ogden  gateway,  and  if  they  have  any  equipment 
that  way  we  load  it  that  way. 

Q.  I  am  speaking  now  of  prior  to  1901,  prior  to  the  purchase  by 
the  Union  Pacific  of  a  percentage  of  the  Southern  Pacific  stock. 
Your  attention  was  called  by  Mr.  Severance  to  that  time  as  a  point 
of  departure.  Now  I  ask  you  if  prior  to  that  time  you  shipped  any 
dried  fruit  to  Chicago. 

A.  Yes,  sir,  I  did. 

Q.  Were  you  solicited  by  the  Southern  Pacific  agents  in 

4894  respect  to  these  shipments,  as  to  the  route  over  which  they 
should  go? 

A.  No,  I  can't  recall. 

Q.  Did  you  ship  much  dried  fruit  to  Chicago  ? 

A.  Yes,  sir. 

Q.  It  is  quite  a  considerable  market  ? 

A.  Yes,  sir. 

Q.  And  have  you  no  recollection,  prior  to  1901,  of  solicitation  by 
Southern  Pacific  solicitors  addressed  to  fruit  consignments  by  you 
to  as  considerable  a  market  as  Chicago? 

A.  Not  to  Chicago. 

Q.  Did  you  ever  ship  any  dried  fruit  to  Pittsburg? 

A.  Yes,  sir. 

Q.  Prior  to  1901? 

A.  Yes,  sir. 

Q.  Were  you  ever  solicited  by  Southern  Pacific  solicitors  in  respect 
to  those  shipments  ? 

A.  Yes,  sir.  ' 
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Q.  And  as  to  what  gateways  ? 

A.  New  Orleans. 

Q.  Any  other  gateway  ? 

A.  No,  sir. 

Q.  How  much  dried  fruit  did  you  ship  to  Pittsburg? 

A.  That  I  can't  recall ;  that  depends  on  the  season — it  varies. 

Q.  Did  you  send  any  considerable  volume  of  dried  fruit  to  Pitts- 
burg? 

A.  Yes,  sir. 

Q.  Do  you  recollect  any  particular  instance  or  instances,  or  is  your 
recollection  merely  of  a  general  character  as  to  the  solicitation  by 
Southern  Pacific  agents  in  respect  to  those  shipments? 

A.  Pittsburg? 

Q.  Yes. 

A.  Yes,  sir. 

Q.  What  is  your  recollection  ? 

A.  My  recollection  is  that  they  were  striving  for  the  busi- 

4895  ness — during  Mr.  Staples'  time,  when  he  was  the  soliciting 
agent  at  San  Jose. 

Q.  How  many  years  ago  is  that  ? 

A.  1891,  1892,  1893. 

Q.  1891, 1892  and  1893? 

A.  During  that  time,  yes. 

Q.  Now,  between  1893  and  1901  were  you  solicited  by  the  Southern 
Pacific  agents  in  respect  to  Pittsburg  shipments  of  dried  fruit? 

A.  Well,  I  can't  say.  In  a  general  way.  Of  course  they  are  con- 
tinually coming  and  asking  for  business,  but  I  can't  say  that  they 
definitely  ask  for  Pittsburg  business,  although  at  one  time  the  Sunset 
was  strong  in  that  territory. 

Q.  But  I  am  asking  you  now  about  between  1893  and  1901.  Dur- 
ing that  interval  of  time  you  are  not  able  to  say  definitely  whether 
you  were  solicited  by  Southern  Pacific  agents  in  respect  to  Pittsburg 
shipments  of  dried  fruit? 

A.  From  1890? 

Q.  1893  to  1901. 

A.  No,  I  can't  say.    It  was  during  the  early  period. 

Q.  Exactly.    It  may  be  a  matter  of  some  moment  here. 

A.  I  have  not  charged  my  memory  as  to  the  exact  date,  but  there 
was  a  period  when  the  Southern  Pacific  worked  that  territory  strong, 
and  as  to  the  exact  date  I  can't  recall. 

Q.  Did  you  ever  ship  any  goods  from  Chicago  to  San  Francisco 
prior  to  1901  ? 

A.  I  don't  ship  any  goods  from  Chicago  this  way. 

Q.  Did  you  ever  have  occasion  to  ship  any  goods  from  Pittsburg 
or  points  north  of  Pittsburg  to  San  Francisco  prior  to  1901  ? 

A.  All  my  shipments  go  the  other  way. 

Q.  You  have  no  freight  coming  in  that  direction  ? 

4896  A.  No,  sir. 
71535— vol  7—09 6 


2980  LOOSE — GMPFORD. 

Q.  The  shipments  that  would  go  by  way  of  New  Orleans  into 
Pittsburg,  how  would  they  get  from  New  Orleans  up  into  Pittsburg? 

A.  Either  over  the  L.  &  N.  or  Queen  &  Crescent  or  Illinois  Central, 
up  to  Effingham,  and  then  over  the  Vandalia  and  Pennsylvania. 


4897  CHARLES  CLIFFORD, 

being  duly  sworn  as  a  witness  on  behalf  of  the  Complainant,  testified 
as  follows : 

Direct  examination  by  Mr.  Severance  : 

Q.  Mr.  Clifford,  where  do  you  live  ? 

A.  San  Francisco. 

Q.  How  long  have  you  lived  in  San  Francisco? 

A.  Nearly  eight  years. 

Q.  Previous  to  coming  here  where  did  you  live  ? 

A.  Cincinnati,  Ohio. 

Q.  How  long  did  you  live  in  Cincinnati  ? 

A.  About  a  year  and  four  months. 

Q.  And  previous  to  that  where  did  you  live  ? 

A.  Butte,  Montana. 

Q.  For  how  long? 

A.  About  a  year  and  a  half. 

Q.  What  was  your  business  in  Cincinnati  ? 

A.  General  agent  for  the  Union  Pacific,  freight  and  passenger 
traffic. 

Q.  And  what  was  your  business  at  Butte  ? 

A.  The  same  position. 

Q.  Previous  to  living  in  Butte  where  did  you  live  ? 

A.  I  lived  in  Omaha. 

Q.  And  what  was  your  work  there  ? 

A.  In  the  general  freight  office  for  the  Union  Pacific' 

Q.  Mr.  Munroe's  office? 

A.  Mr.  Munroe's  office,  yes,  sir. 

Q.  For  how  many  years? 

A.  I  was  with  Mr.  Munroe  from  1892  until  1898,  and  prior  to  that 
time  I  was  in  the  local  offices  at  Omaha  and  Council  Bluffs,  located 
there. 

4898  Q.  What  time  in  1901  did  you  cease  your  duties  in  Cin- 
cinnati ? 

A.  I  left  there  the  22d  of  July,  1901. 

Q.  What  became  of  the  Union  Pacific  general  agency  at  Cincin- 
nati when  you  left? 

A.  It  was  merged  with  the  Southern  Pacific  office. 

Q.  You  were  the  last  general  agent  of  the  Union  Pacific,  separate 
general  agent  there? 

A.  Yes,  sir. 
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Q.  While  you  were  at  Cincinnati  representing  the  Union  Pacific, 
was  it  part  of  your  duty  to  endeavor  to  secure  transcontinental  busi- 
ness? 

A.  Yes,  sir. 

Q.  California  business? 

A.  Yes,  sir. 

Q.  Portland? 

A.  Portland. 

Q.  Los  Angeles? 

A.  Yes,  sir. 

Q.  And  how  did  you  route  business  to  Portland  when  you 
secured  it? 

A.  In  connection  with  the  Oregon  Short  Line  and  O.  E.  &  N". 

Q.  From  Omaha? 

A.  Yes,  sir. 

Q.  Did  it  move  from  Cincinnati  to  Omaha  or  from  Cincinnati  to 
Kansas  City  ordinarily? 

A.  Practically  all  through  the  Omaha  gateway. 

Q.  How  did  you  move  business  to  San  Francisco  and  California 
points  ? 

A.  By  Omaha  or  Kansas  City  and  Ogden,  as  a  rule. 

Q.  What  territory  did  your  agency  cover?  Anything  outside  of 
the  city  of  Cincinnati? 

A.  Yes,  I  had  all  of  the  country  east  of  the  L.  &  N.  line,  part  of 
Tennessee,  and  Indiana  as  far  north  and  including  Indianapolis, 
from  the  gas  belt,  Muncie,  Marion  and  those  places,  and  as  far  north 
in  Ohio  as  Columbus ;  Virginia. 

Q.  You  say  you  had  all  of  Kentucky  ? 
4899        A.  All  of  Kentucky  east  of  the  L.  &  N.  Kailroad. 
Q.  That  would  be  east  of  Louisville? 

A.  That  included  Louisville  in  my  territory. 

Q.  Included  Louisville  and  everything  east  of  Louisville? 

A.  Yes. 

Q.  Lexington  and  Frankfort? 

A.  Lexington  and  Frankfort,  yes. 

Q.  What  part  of  Tennessee  did  you  have? 

A.  I  had  Knoxville  and  Chattanooga,  those  iron  towns  around  in 
there. 

Q.  Did  you  have  to  do  with  the  movement  of  transcontinental 
traffic  out  of  that  territory? 

A.  Yes,  sir. 

Q.  Kentucky  and  Tennessee? 

A.  Yes,  sir. 

Q.  East-bound  or  west-bound? 

A.  Both. 

Q.  What  classes  of  commodities  moved  west  to  California  points? 

A.  General  merchandise;  practically  carload  shipments  from  that 
territory. 

Q.  What  classes  of  merchandise  ? 
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A.  A  good  deal  of  whiskey  from  Kentucky,  and  around  Ohio  we 
had  buggies  and  vehicles  and  machinery. 

Q.  Yes;  but  I  am  speaking  now  of  the  territory  south  of  the  Ohio 
Eiver.     I  will  come  to  the  other  in  a  moment. 

A.  Well,  it  was  not  a  very  productive  territory  for  the  Union 
Pacific  and  I  don't  think  for  any  of  the  lines,  except  whiskey;  I  think 
that  was  the  largest  commodity. 

Q.  Did  tobacco  move  from  there? 

A.  Yes,  considerable  tobacco. 

Q.  Did  you  have  soliciting  agents  working  under  you,  Mr. 
Clifford? 

A.  Yes,  sir. 

4900  Q.  How  many  did  you  have  ? 
A.  Five. 

Q.  And  did  they  work  that  territory  in  Kentucky  and  Tennessee? 

A.  Yes,  sir. 

Q.  Such  traffic  as  you  secured  from  that  region  for  the  coast  here 
moved  through  what  gateway? 

A.  There  was  considerable  of  the  traffic  from  south  of  the  Ohio 
Eiver  moved  by  St.  Louis  and  Kansas  City. 

Q.  You  would  take  it  at  Kansas  City  ? 

A.  Yes. 

Q.  Now,  coming  up  to  the  Ohio  River :  you  say  you  had  Louisville? 

A.  Yes,  sir. 

Q.  Did  that  produce  considerable  tonnage  or  not? 

A.  Yes ;  quite  a  town  for  business. 

Q.  What  kind? 

A.  Whiskey,  principally ;  and  a  great  many  wagons  shipped  out  of 
there  by  the  Kentucky  Wagon  Company. 

Q.  How  did  that  traffic  move  to  the  coast  over  your  line,  through 
what  gateway  ? 

A.  That  was  divided,  too,  pretty  well  between  the  Omaha  and  Kan- 
sas City  gateways. 

Q.  Coming  up  to  Cincinnati  and  points  north  of  the  Ohio  River, 
what  kind  of  traffic  did  you  secure  ? 

A.  Vehicles,  machinery ;  at  Cincinnati  proper  a  good  deal  of  whis- 
key, bottles,  different  kinds  of  glass  articles. 

Q.  Now,  you  stated  that  you  also  solicited  east-bound  traffic. 

A.  Yes,  sir. 

Q.  What  kind  of  east-bound  traffic  from  California  points  or  Ore- 
gon points? 

A.  Dried-fruit,  canned  goods,  beans — all  such  commodities  as  are 
peculiar  to  this  coast. 

Q.  Did  any  hops  move  to  Cincinnati  from  around  Portland  ? 
A.  Yes. 

4901  Q.  How  did  you  move  those  hops  ? 

A.  Do  you  mean  in  connection  with  the  lines 

Q.  Starting  at  Portland  and  going  on  east,  how  did  they  move? 
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A.  O.  R.  &  N.  and  Oregon  Short  Line,  Union  Pacific,  North- 
western or  Milwaukee  or  C.  B.  &  Q. 

Q.  Any  line  into  Chicago  ? 

A.  Big  Four  out  of  Chicago,  or  Pennsylvania,  or  Monon. 

Q.  Cincinnati  is  quite  a  brewing  town  ? 

A.  Yes. 

Q.  Were  there  any  other  brewing  cities  in  your  territory  ? 

A.  Across  the  river,  at  Newport,  there  is  a  big  brewery. 

Q.  Did  they  get  hops  from  Oregon  too  ? 

A.  Yes. 

Q.  Did  you  participate  in  that  traffic  ? 

A.  Yes,  we  had  some  of  that  business. 

Q.  Now  take  Cincinnati.    Did  the  Southern  Pacific  have  an  agency 
there  at  that  same  time  ? 

A.  Yes,  sir. 

Q.  Who  was  their  agent? 

A.  Mr.  W.  H.  Connor. 

Q.  How  long  had  Mr.  Connor  been  there  before  he  assumed  his 
function  as  joint  agent? 

A.  Oh,  several  years,  I  don't  know  how  many,  but  I  should  say  ten 
years. 

Q.  And  was  he  engaged  in  securing  transcontinental  traffic,  like- 
wise? 

A.  Yes. 

Q.  How  did  he  endeavor  to  route  his  transcontinental  traffic  out 
of  Cincinnati? 

A.  By  New  Orleans. 

Q.  Did  he  have  any  soliciting  agents  under  him  ? 

A.  Yes. 

Q.  Do  you  know  how  many  ? 

A.  He  had  about  three,  I  think. 

Q.  Did  those  agents  of  Mr.  Connor  cover  substantially  the  same 
territory  as  your  five  agents  ? 

A.  I  don't  think  he  had  as  much  territory. 
4902        Q.  Did  his  agents  go  into  this  Kentucky  and  Tennessee 
1  territory,  or  only  north  of  the  river  ? 

A.  His  agents? 

Q.  Yes. 

A.  Yes,  he  had  that  same  territory  south,  except  I  don't  think  he 
had  Tennessee. 

Q.  He  had  Kentucky? 

A.  Yes,  sir. 

Q.  And  in  what  territory  did  you  meet  his  agents,  in  Ohio? 

A.  Oh,  I  would  meet  them  in  Dayton,  Springfield,  Columbus,  In- 
dianapolis. 

Q.  Take  Indiana  also? 

A.  Yes,  up  through  that  Miami  Valley  country  there. 
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Q.  I  didn't  ask  you  about  the  class  of  traffic  that  moved  from  those 
interior  towns  in  Ohio  and  Indiana.  What  kind  of  coast  traffic 
moved  from  those  places? 

A.  Take  it  at  Marion  and  Muncie  and  Gas  City,  a  great  deal  of 
glass— bottles  and  jars  and  all  kinds  of  glassware.  That  was  the 
principal  tonnage. 

Q.  Take  Columbus  and  Dayton  and  Springfield. 

A.  Columbus  is  quite  a  vehicle  town;  a  great  many  buggies  are 
made  there  by  the  Columbus  Buggy  Company ;  a  great  deal  of  ma- 
chinery is  manufactured  in  Columbus,  and  in  Springfield  also. 

Q.  Dayton  is  quite  a  manufacturing  town,  isn't  it? 

A.  Dayton,  yes,  quite  a  town. 

Q.  The  rates,  I  suppose,  were  equal  both  by  Mr.  Connor's  route  and 
yours,  weren't  they? 

A.  The  rates  were  the  same. 

Q.  I  mean  on  the  coast  business. 

A.  Yes,  sir. 

Q.  Now,  you  came  from  Cincinnati  out  to  San  Francisco,  and  I  be- 
lieve you  said  you  were  for  a  time  the  general  agent  of  the  Union 
Pacific  here. 

A.  Yes,  about  five  years. 
4903        Q.  You  arrived  here  in  1901  ? 
A.  Yes,  sir. 

Q.  What  month,  do  you  remember? 

A.  I  got  here  about  the  first  of  August. 

Q.  When  you  arrived  here  how  was  the  business  moving  through 
the  Ogden  gateway  as  between  the  Union  Pacific  on  the  one  hand  and 
the  Eio  Grande  on  the  other,  east  of  Ogden ?     How  was  it  divided? 

A.  The  Eio  Grande  were  getting  the  big  end  of  it  at  that  time. 

Q.  You  say  the  big  end ;  you  mean  more  than  a  half  ? 

A.  Yes,  sir. 

Q.  Could  you  venture  an  opinion  as  to  the  percentages  ? 

A.  About  65  and  35. 

Q.  The  Rio  Grande  were  getting  65  and  you  35  ? 

A.  Yes. 

Q.  How  long  did  that  continue  after  you  arrived  here? 

A.  That  was  due  to  an  abnormal  condition  here. 

Q.  What  was  it? 

A.  The  Union  Pacific  were  maintaining  rates  and  the  Rio  Grande 
were  not. 

Q.  How  long  did  they  continue  in  that  species  of  activity  ? 

A.  They  were  in  that  about  a  year,  I  guess,  after  I  got  here. 

Q.  After  the  rates  were  put  on  a  parity,  actually  as  well  as  on 
paper,  how  did  the  business  divide  at  Ogden  ? 

A.  I  don't  know  just  what  the  actual  percentage  figures  were,  but 
the  Union  Pacific  led  them. 

Q.  What  was  the  attitude  of  the  Southern  Pacific  agents  here  as 
between  the  Union  Pacific  and  the  Rio  Grande  after  you  came  out 
here? 
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A.  Towards  the  Rio  Grande,  you  mean  ?  Do  I  understand  you  to 
mean  towards  the  Rio  Grande? 

4904  A.  I  say  as  between  the  Union  Pacific  and  Rio  Grande, 
after  you  came  here  and  were  engaged  as  general  agent  of  the 

Union  Pacific,  what  was  the  attitude  of  the  Southern  Pacific  people 
on  traffic  that  had  to  move  by  Ogden,  as  between  the  two  lines? 

A.  They  favored  the  Union  Pacific. 

Q.  I  asked  another  witness,  and  possibly  you  may  know  some- 
thing about  it,  as  to  whether  there  was  established  or  conducted  here 
a  claims  bureau  by  the  Union  Pacific,  for  the  prompt  adjustment 
of  claims. 

A.  Well,  the  Union  Pacific  general  agent  was  the  claim  agent. 

Q.  Oh,  he  was  the  claim  agent? 

A.  Yes. 

Q.  You  found  that  situation  when  you  arrived  here? 

A.  Yes,  sir. 

Q.  You  had  been  in  the  Union  Pacific  office  at  Omaha  years  be- 
fore, I  understand? 

A.  Yes,  sir. 

Q.  Was  that  function  possessed  by  the  general  agent  here  then? 

A.  Yes,  sir. 

Q.  Why  was  that  established? 

A.  That  was  established  originally  to  put  the  Union  Pacific  on 
the  same  basis  for  expeditiously  handling  all  claims  as  were  the 
Southern  Pacific ;  that  was  the  reason  for  it. 

Q.  What  effect  did  the  establishment  of  that  claims  bureau  at  San 
Francisco  have  upon  the  securing  of  business  by  the  Union  Pacific? 

A.  The  Union  Pacific  made  themselves  stronger  by  reason  of  their 
ability  to  settle  promptly  a  man's  claims — pay  him  his  money 
promptly. 

Q.  At  that  time  which  way  was  the  Southern  Pacific  routing  its 
business  so  far  as  it  could  control  it? 

4905  A.  The  Southern  Pacific  were  routing  via  New  Orleans. 
Q.  What  is  commonly  known  as  the  Sunset  Route  ? 

A.  The  Sunset,  yes ;  depending  on  where  it  originated,  of  course. 

Q.  One  of  the  witnesses  here  to-day  testified  that  he  assisted  in 
preparing  a  division-sheet  which  was  sent  out,  showing  the  revenue 
accruing  west  of  Omaha  and  New  Orleans  on  all-rail  business,  with 
instructions  that  business  be  solicited  through  the  gateway  giving 
the  Harriman  lines  the  most  revenue,  or  something  to  that  effect. 

A.  Yes. 

Q.  Do  you  know  anything  about  that  circular? 

A.  Yes,  I  have  seen  it. 

Q.  Will  you  state  what  it  was  as  far  as  you  remember  ? 

A.  It  took  the  rates  from — I  think  the  minimum  rate  of  50  cents 
to  the  higher  rate,  showed  the  revenue  accruing  west  of  the  various 
junction  points.    That  is  all  there  was  to  it. 

Q.  Applying  by  the  different  routes? 

A.  Yes,  sir. 
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Q.  Where  did  you  see  it? 
A.  I  saw  it  in  San  Francisco. 
Q.  At  what  office? 

A.  At  my  office,  Union  Pacific  office. 
Q.  You  had  a  copy  of  it  ? 
A.  Yes,  sir. 

Q.  You  stated  that  you  represented  the  Union  Pacific  at  Butte. 
Did  the  Southern  Pacific  have  any  representative  there? 
A.  Yes,  they  had  a  traveling  freight  agent. 
Q.  What  was  his  name? 
A.  His  name  was  Steifel. 
Q.  Did  the  O.  R.  &  N.  have. an  agent  there? 
A.  Yes,  sir. 

Q.  What  was  his  name? 
A.  H.  O.  Wilson. 
Q.  What  kind  of  business  were  those  men  working? 

A.  The  Southern  Pacific  man  of  course  worked  east-bound 

4906  California  traffic  into  Montana  and  the  Oregon  Short  Line 
man  worked  coast  business  as  well  as  eastern  business. 

Q.  Take,  the  business  from  San  Francisco  to  Butte:  was  that  a 
business  of  considerable  amount? 

A.  Yes,  quite  a  tonnage. 

Q.  When  you  were  at  Butte  did  you  have  charge  of  Montana  com- 
mon points  or  only  Butte? 

A.  The  state  of  Montana. 

Q.  Did  these  other  gentlemen  cover  the  same  territory  for  their 
lines? 

A.  Yes,  sir. 

Q.  What  are  the  principal  distributing  points  in  Montana  to  which 
the  same  rates  apply  from  San  Francisco  ? 

A.  Butte,  Helena,  Anaconda,  Deer  Lodge;  those  are  about  the 
principal  common  points. 

Q.  What  kind  of  traffic  moved  to  those  points  from  California 
points  when  you  were  there  ? 

A.  Sugar  was  one  of  the  principal  commodities;  canned  goods, 
beans,  dried  fruit,  citrus  and  deciduous  fruits. 

Q.  How  was  the  solicitation  of  that  business  by  these  two  agencies 
at  that  time — active  or  otherwise? 

A.  Very. 

Q.  How  did  the  Southern  Pacific  move  the  traffic  from  San  Fran- 
cisco to  these  common  points? 

A.  Their  preferential  route  was  the  Ogden  Route. 

Q.  Did  they  move  it  by  any  other  route  ? 

A.  Yes,  they  moved  it  via  Portland — Shasta  Route  to  Portland; 
the  O.  R.  &  N.  to  Wallula  Junction  with  the  Northern  Pacific,  and 
also  with  the  O.  R.  &  N.  for  Portland  via  Huntington  and  the  Oregon 
Short  Line. 

Q.  How  did  the  O.  R.  &  N.  people  move  their  traffic  from 

4907  San  Francisco? 

A.  With  whom  did  they  work? 
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Q.  Yes.  I  say  how  did  they  move  the  business  out  of  San 
Francisco  ? 

A.  They  naturally,  of  course,  worked  for  their  boat  line.  They 
had  to,  to  get  any  business;  that  is,  not  to  get  any  business,  but  to 
get  their  share  of  the  business. 

Q.  And  then  from  Portland  how  did  the  business  move,  that  they 
took  up  by  boat? 

A.  Of  course  they  took  the  long  haul  on  it  to  Huntington  or  to 
Spokane. 

Q.  Were  divisions  in  through  all  these  various  gateways? 

A.  Yes,  sir. 

Q.  During  all  the  time  you  were  there? 

A.  Yes,  sir. 

Cross-examination  by  Mr.  Dunne  : 

Q.  Mr.  Clifford,  did  any  of  these  other  lines  have  claim  agents 
here  in  San  Francisco,  too? 

Mr.  Severance.  I  can't  hear  the  question,  Mr.  Dunne. 

Mr.  Dunne.  I  think  he  said  something  about  the  Union  Pacific 
general  agent  acting  as  claim  agent. 

Mr.  Severance.  Yes,  here  in  San  Francisco. 

Q.  Did  any  of  the  other  lines  adjust  claims  through  their  general 
agents  or  in  any  other  way  ? 

A.  Not  to  my  knowledge. 

Q.  Have  you  any  knowledge  upon  that  subject?  That  is,  can  you 
say  whether  it  was  so  or  not,  positively  ? 

A.  No,  I  can't. 

Q.  Now,  you  spoke,  Mr.  Clifford,  with  respect  to  some  points  south 

of  the  Ohio  River,  and  included  them  within  Cincinnati  jurisdiction ; 

you  said  that  it  was  not  a  very  productive  country  for  the 

4908    Union  Pacific ;  but  such  freight  as  it  did  produce  for  the  Union 

Pacific,  through  what  gateways  did  that  freight  pass? 

A.  Either  through  the  Kansas  City  or  Omaha  gateway. 

Q.  From  points  south  of  the  Ohio? 

A.  Yes. 

Q.  Did  it  also  pass  through  St.  Louis? 

A.  It  would  naturally  have  to  pass  through  St.  Louis  if  it  went 
via  Kansas  City;  those  lines  terminated  there. 

Q.  What  were  the  initial  lines  upon  which  that  freight  moved  to 
those  several  gateways? 

A.  Out  of  Louisville  proper  we  will  say  B.  &  O.  S.  W.,  the  L.  & 
N.,  the  Henderson  Route ;  those  are  the  principal  lines  out  of  Louis- 
ville. Of  course  down  in  Owensboro,  Kentucky,  and  other  points 
there,  the  L.  &  N.  were  pretty  strong  down  through  that  country. 

Q.  Did  any  other  initial  lead  from  those  points  ? 

A.  Yes,  sir. 

Q.  To  these  gateways  ? 

A.  Yes. 

Q.  What  lines? 
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A.  I  don't  just  recall  now  what  other  lines  there  are.  I  mentioned 
the  B.  &  O.  out  of  Louisville;  the  L.  E.  &  St.  L.— that  is  one  I 
didn't  mention.  The  L.  E.  &  St.  L.,  the  Henderson  Route.  Of 
course  the  Southern  Railway  get  down  through  there  too,  in  connec- 
tion with  the  L.  E.  &  St.  L.  now. 

Q.  At  those  gateways,  St.  Louis  and  Kansas  City,  were  there  any 
lines  leading  from  those  gateways  that  could  take  that  freight  to  its 
ultimate  destination? 

A.  Yes. 

Q.  Without  passing  it  over  the  Union  Pacific  ? 

A.  Yes. 

Q.  What  lines  were  those  ? 

A.  The  Santa  Fe  could  take  it ;  the  Missouri  Pacific  in  connection 
with  the  Santa  Fe  to  Pueblo,  or  the  Rio  Grande  and  the  Ogden 

4909  gateway,  with  the  Southern  Pacific;  the  Rock  Island  by  El 
Paso ;  the  Burlington  to  Denver ;  several  lines. 

Q.  Now,  if  that  freight  did  not  pass  through  the  gateways  that 
you  have  mentioned,  it  could  go  south  towards  New  Orleans,  could 
it  not? 

A.  Yes. 

Q.  What  lines  would  pull  it  down  that  way  ? 

A.  The  Queen  &  Crescent  out  of  Louisville  or  Cincinnati,  the  Illi- 
nois Central,  the  L.  &  N. ;  those  are  about  the  principal  lines. 

Q.  Regardless  of  the  interposition  of  the  Union  Pacific,  that  freight 
was  highly  competitive  in  a  number  of  directions,  was  it  not  ? 

A.  Yes,  it  was  competitive  traffic. 

Q.  And  assuming  the  entire  elimination  of  the  Union  Pacific,  it 
would  still  remain  highly  competitive  traffic,  wouldn't  it? 

A.  Yes,  sir. 

Q.  Were  not  the  St.  Paul  and  the  Burlington  interested  in  that 
freight  from  those  points,  and  soliciting  it? 

A.  Yes. 

Q.  Now  take  the  points  north  of  the  Ohio  River ;  take  Cincinnati, 
for  instance;  the  freight  from  those  points  that  you  were  interested 
in  moved  through  what  gateways,  principally? 

A.  As  far  as  our  line  was  concerned  ? 

Q.  Yes. 

A.  Through  the  Omaha  gateway. 

Q.  Did  it  move  through  Chicago  ? 

A.  Yes,  Chicago  and  Omaha. 

Q.  Through  any  other  gateway  besides  Chicago? 

A.  Yes,  Peoria  and  Omaha. 

Q.  And  could  that  freight  move  to  its  destination  from  the 

4910  coast  by  other  lines,  excluding  the  Union  Pacific  as  a  factor  in 
the  transportation  ? 

A.  Yes,  sir. 

Q.  What  lines? 

A.  By  the  Santa  Fe  from  Chicago  or  Kansas  City,  or  the  Rio 
Grande  and  Burlington,  Rock  Island  and  Southern  Pacific,  the 
Missouri  Pacific,  D.  &  R.  G. — several  of  them. 
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Q.  The  truth  of  it  is  that  the  competitive  territory  in  question 
would  still  be  gridironed  with  competitive  lines  if  the  Union  Pacific 
were  eliminated  altogether ;  isn't  that  so  ? 

A.  Yes;  they  were  all  looking  for  business. 

Q.  Did  the  Union  Pacific  lines  touch  any  of  these  competitive 
points  at  all? 

A.  With  their  own  rails,  you  mean? 

Q.  Yes. 

A.  No,  sir.  - 

Q.  And  could  any  of  this  competitive  business  reach  its  final  desti- 
nation, assuming  that  the  Union  Pacific  got  a  share  of  the  haul, 
without  passing  over  the  Southern  Pacific? 

A.  No. 

Mr.  Severance.  You  mean  to  San  Francisco? 

Witness.  That  is  as  far  as  San  Francisco  is  concerned,  and  Los 
Angeles. 

Q.  Exactly.    That  is  what  I  am  speaking  of. 

Mr.  Lovett.  You  mean  south  of  Portland  ? 

Mr.  Dunne.  Yes,  south  of  Portland. 

Witness.  Yes. 

Q.  Most  of  that  business  south  of  Portland  went  to  California 
points,  I  presume;  did  it  not? 

A.  Well,  if  you  want  to  include  the  Willamette  Valley  and  those 
places.    I  suppose  you  are  speaking  of  California,  are  you  not? 

Q.  Yes.     Did  any  of  that  business  go  by  way  of  Portland 
4911     and  the  boats? 
*  A.  No. 

Q.  It  did  not? 

A.  No. 

Q.  Were  you  ever  instructed  to  solicit  business  by  that  route? 

A.  No,  we  had  no  rates  or  divisions  that  way. 

Q.  How  many  years  did  your  service  in  this  competitive  territory 
cover  ? 

A.  Here  in  San  Francisco? 

Q.  Both  in  San  Francisco  and  in  Cincinnati  and  the  general  office 
at  Omaha. 

A.  About  25  years. 

Q.  During  these  25  years  do  you  know  of  any  business  solicited 
by  the  Union  Pacific  from  this  territory  north  and  south  of  the  Ohio 
Eiver  that  went  by  the  circuitous  route :  Portland,  trans-shipped  at 
Portland  to  boats,  and  taken  by  the  boats  to  San  Francisco  ? 

A.  Not  by  the  O.  R.  &  N.  boats,  no. 

Q.  Do  you  know  of  any  through  business  from  this  territory  that 
ever  went  that  way,  so  far  as  you  are  concerned  ? 

A.  Except  an  occasional  car  that  was  mis-routed,  I  presume. 

Mr.  Severance.  What  is  that? 

Witness.  An  occasional  mis-routed  car. 

Q.  Can  you  tell  me  why  it  was  that  none  of  this  freight  from  this 
territory,  during  all  of  these  years  never  went  by  that  rail  and  water 
route,  via  Portland  and  the  ocean? 
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A.  Well,  it  was  not  a  natural  route. 

Q.  Do  you  consider  it  a  practicable  railroad  route? 

A.  No,  I  do  not. 

By  Mr.  Severance  : 
Q.  There  is  a  difference  between  you  and  Mr.  Stubbs.    He  said  he 
would  not  say  it  was  impracticable.    Now  you  say  you  didn't 

4912  know  of  any  that  moved  by  O.  E.  &  N.  boats.    Did  you  know 
of  any  of  it  moving  up  there  by  the  Union  Pacific  and  the 

Short  Line  and  the  O.  R.  &  N.  and  then  by  some  other  boat? 

A.  No;  I  had  in  mind  when  I  answered  that  question  the  Pacific 
Coast  Steamship  Company.  Of  course  they  handled  business  up  that 
way. 

Q.  Do  they  handle  business  to  the  east  that  conies  into  Portland, 
or  only  into  Puget  Sound  points  ? 

A.  No;  not  by  Portland.    They  handle  it  by  Seattle  and  Tacoma. 

Q.  Is  there  any  physical  reason  why  business  cannot  be  handled 
by  Portland  and  the  O.  R.  &  N.  boats  down  here  as  well  as  by 
Seattle  and  the  Pacific  Coast  Steamship  boats? 

A.  None  that  I  can  see. 

Q.  And  you  know,  don't  you,  that  for  years  a  great  traffic  came  in 
here  by  the  Canadian  Pacific  and  Vancouver  in  connection  with  the 
Pacific  Coast  Steamship  Company  ? 

A.  Yes. 

Q.  The  Portland  route  is  just  as  available  as  that,  isn't  it — just  as 
practicable  ?  ,. 

A.  Yes ;  they  had  a  differential. 

Q.  Certainly;  but  you  said  a  moment  ago,  in  answer  to  counsel, 
that  you  did  not  regard  that  route  as  practical  or  practicable — I 
don't  know  which  you  said. 

A.  Well,  I  perhaps  said  that  for  the  reason  that,  being  in  the 
railroad  business  so  many  years,  I  would  not — I  don't  think  I  would 
care  to  ask  a  man,  a  friend  of  mine,  to  ship  his  goods  from  Chicago 
to  San  Francisco  by  Portland. 

Q.  At  even  rates? 

A.  At  even  rates. 

Q.  But  if  you  were  operating  under  a  lower  tariff,  as  the  Cana- 
dian Pacific  did  for  many  years,  you  would  not  be  at  all 

4913  ashamed  to  ask  him  for  the  business,  would  you  ? 

A.  Not  a  bit. 

Q.  Now,  isn't  there  a  very  large  traffic  indeed  moving  from  the 
Atlantic  seaboard  to  points  in  the  middle  west,  to  Minnesota  and 
Iowa  and  Wisconsin  and  Illinois,  which  moves  boat-and-rail  during 
the  open  lake  season? 

A.  Yes. 

Q.  And  that  moves  at  a  lower  rate,  doesn't  it,  than  the  all-rail 
rates  ? 

A.  Yes. 
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Q.  That  business  is  competed  for,  isn't  it,  by  the  all-rail  lines  as 
against  the  boat-and-rail  line? 

A.  Yes. 

Q.  Actively? 

A.  Yes. 

Q.  And  that  is  a  very  large  traffic,  isn't  it  ? 

A.  It  is  a  large  traffic  into  the  Puget  Sound  country. 

Q.  In  the  open  season  ? 

A.  Yes. 

Q.  And  that  has  been  so  for  many  years,  hasn't  it  ? 

A.  Yes,  they  have  a  differential — have  had. 

Q.  They  have  a  differential  ? 

A.  Yes. 

Q.  And  they  have  very  fine  ships  on  the  lakes  to  transport  that 
traffic,  don't  they  ? 

A.  Yes,  they  have  good  boats. 

Q.  They  have  boats  there  of  much  heavier  tonnage  than  many  of 
these  coast  steamers  between  here  and  Puget  Sound  ? 

A.  Yes. 

Q.  Along  between  10  and  20  thousand  tons  capacity  ? 

A.  Those  are  the  Northern  Pacific  and  Great  Northern  boats  you 
have  reference  to  ? 

Q.  Well,  there  are  other  boats  I  have  reference  to.  There  are  lots 
of  big  boats  on  the  lakes  that  are  engaged  in  that  traffic  in  connection 
with  the  rail  lines  out  of  New  York  ? 

A.  Yes ;  they  handle  a  tremendous  tonnage. 
4914        Q.  And  that  is  perfectly  practicable,  isn't  it  ? 
A.  Yes. 

By  Mr.  Dunne  : 

Q.  Mr.  Severance  asked  you  if  there  was  not  a  great  traffic  by  the 
Canadian  Pacific  when  it  had  this  differential.  I  don't  know  just 
exactly  what  he  meant  by  great  traffic.  Expressions  of  that  kind  are 
very  elastic.  Was  it  a  very  considerable  traffic  as  compared  with  the 
traffic  through  the  regular  channel — Ogden  and  all-rail  into  Cali- 
fornia ? 

A.  Well,  they  handled  a  very  nice  business;  I  don't  know  how 
much. 

Q.  How  did  it  compare  in  volume  with  the  all-rail  business  through 
Ogden  by  the  natural  route? 

A.  I  couldn't  say  as  to  that,  Mr.  Dunne. 

Q.  Very  well.     Then,  you  are  not  able  to  speak  comparatively  ? 

A.  No. 

Q.  What  became  of  this  traffic,  great  or  small,  by  the  Canadian 
Pacific  when  the  differential  was  withdrawn? 

A.  It  was  practically  eliminated. 
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By  Mr.  Severance  : 
Q.  My  friend  Mr.  Dunne  asked  you  if  the  country  between  here 
and  the  place  where  that  competitive  traffic  originated,  down  around 
Cincinnati,  isn't  "  gridironed  "  with  railroads.     That  was  his  ex- 
pression. ^ 

Q.  And  you  said  it  was.  Considering  the  distance  from  the  Cana- 
dian border  to  the  Mexican  border,  you  wouldn't  say,  would  you, 
that  the  country  west  of  the  Missouri  River  is  gridironed  with  rail- 
roads, east  and  west? 

A.  No 

4915        Q.  What  you  intended  to  say  was  that  the  territory  east  01 
the  Missouri  River  was  gridironed,  wasn't  it  ? 
A.  Yes. 

Q.  That  is  what  you  had  in  mind  ? 

A.  I  had  in  mind  the  territory  east  of  Chicago  and  St.  Louis. 
Q.  So  that  there  are  very  considerable  spaces  between  the  roads 
in  this  gridiron  west  of  the  Missouri  River  ? 

Mr.  Dunne.  I  asked  him  east  of  the  Missouri  River. 
Mr.  Severance.  No,  Mr.  Dunne. 

Mr.  Dunne.  I  said  Cincinnati  and  this  country  that  Mr.  Sever- 
ance is  so  familiar  with,  where  the  whiskey  comes  from. 

Mr.  Severance.  No,  my  friend,  you  said  eliminating  the  Union 
Pacific,  wouldn't  it  be  gridironed. 

Mr.  Dunne.  I  meant  eliminating  the  Union  Pacific  as  a  factor  in 
the  haul. 

Mr.  Severance.  Oh,  that  is  it  ? 
Mr.  DuNNE?*Fhat  is  it. 

Witness.  I  guess  there  are  as  many  lines,  as  much  mileage,  be- 
tween the  Missouri  River  and  the  Mississippi  River,  from  the  terri- 
tory of  Sioux  City,  Iowa,  if  you  please,  down  to  St.  Louis,  as  there 
are  in  the  territory  east  of  the  Mississippi  River. 

Q.  Undoubtedly.  But  the  gridiron  doesn't  extend  west  of  the 
Missouri  River? 

A.  No,  not 

Q.  So,  if  you  eliminate  the  Union  Pacific,  as  my  friend  seems  to 
want  you  to  do,  it  makes  quite  a  hole,  doesn't  it? 
(No  response.) 

(An  adjournment  was  here  taken  until  the  morning  of  Tuesday, 
May  11,  1909,  at  10:  30  o'clock.) 

4916  United  States  District  Court  Room, 

San  Francisco,  Cal., 
Tuesday,  May  11,  1909—10.30  a.  m. 
The  hearing  was  resumed  before  the  Special  Examiner,  Hon.  Syl- 
vester G.  Williams,  at  the  above  time  and  place. 

Present:  On  behalf  of  the  Complainant,  Mr.,  C.  A.  Severance  and 
Mr.  G.  E.  Husted;  on  behalf  of  the  Defendants,  Mr.  R.  S.  Lovett 
and  Mr.  Peter  F.  Dunne  and  Mr.  W.  R.  Kelly. 
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C.  R.  HAVENS, 

being  duly  sworn  as  a  witness  on  behalf  of  the  Complainant,  testi- 
fied as  follows: 

Direct- examination  by  Mr.  Severance. 

Q.  Mr.  Havens,  where  do  you  live? 

A.  Berkeley. 

Q.  And  what  is  your  business? 

A.  I  am  with  Murphy,  Grant  &  Company. 

Q.  What  is  your  position  with  Murphy,  Grant  &  Company  ? 

A.  Vice-president. 

Q.  What  is  their  business? 

A.  Wholesale  dry  goods. 

Q.  From  what  part  of  the  country  do  you  secure  the  commodities 
that  you  wholesale? 

A.  We  buy  them  through  our  New  York  office. 

Q.  In  what  part  of  the  west  do  you  wholesale  your  goods  ? 

A.  Through  California,  Oregon,  Washington,  a  little  in  Idaho,  in 
Arizona,  and  a  little  in  New  Mexico,  and  some  in  Nevada. 

Q.  How  does  the  bulk  of  your  freight  move  from  New  York  ? 

A.  The  bulk  of  our  freight  moves  by  rail. 

Q.  All  rail  or  rail  and  water? 

A.  I  think  the  principal  portion  of  it  is  Southern  Pacific  Sunset 
Eoute. 
4917        Q.  The  Sunset-Gulf  Route? 

A.  Yes.  *r 

Q.  How  long  have  you  been  using  the  Sunset  Route? 

A.  A  number  of  years. 

Q.  Can  you  tell  how  long?     A.  No,  I  could  not. 

Q.  How  many  years  have  you  been  with  Murphy,  Grant  &  Com- 
pany? 

A.  I  have  been  there  since  about  1878. 

Q.  Did  you  commence  using  the  Sunset  Route  soon  after  it  was 
established  ? 

A.  I  think  so. 

Q.  Previous  to  the  establishment  of  the  Sunset  Route  how  did 
your  traffic  move,  chiefly? 

A.  That  would  be  prior  to  my  time.     It  came  around  by  sailing 


Q.  Not  prior  to  your  time?  The  Sunset  Route  was  established 
in  1883. 

A.  1883. 

Q.  Now,  previous  to  that,  after  you  went  there  in  1878,  how  did 
your  traffic  move? 

A.  I  couldn't  say ;  I  wasn't  familiar  with  it  at  the  time. 

Q.  Have  you  used  any  steamship  line  latterly? 

A.  We  have  shipped  some  by  the  Tehuantepec  line. 

Q.  That  is  the  American-Hawaiian  Company  ? 
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A.  Yes. 

Q.  How  long  does  it  take  them  to  get  traffic  here  from  New  York? 

A.  About  45  dajs. 

Q.  Do  they  ever  get  it  through  quicker  than  that? 

A.  That  I  couldn't  say.  The  other  day,  when  Mr.  Husted  called 
on  me,  I  had  the  shipping  clerk  come  in  with  his  book  and  I  asked 
him  how  long  it  took,  and  he  said  about  45  days. 

Q.  How  long  does  it  take  to  get  traffic  through  by  the  Sunset 
Eoute? 

A.  He  reported  at  the  same  time  about  18  days. 
Q.  Does  any  of  your  stuff  come  all-rail  ? 

4918  A.  I  think  so,  yes.     I  think  there  is  some  of  it  that  ema- 
nates from  somewhere  in  the  middle  west  which  comes  that 

way,  but  I  don't  know  that  there  is  very  much  of  it. 

Q.  And  from  New  York  the  Sunset  Eoute  is  your  route,  as  a  rule? 

A.  Yes,  as  a  rule. 

Q.  Unless  you  send  it  by  the  American-Hawaiian  line  ? 

A.  Yes,  as  far  as  I  know. 

Q.  Have  you  ever  used  the  Panama  route  ? 

A.  You  mean  the  Pacific  Mail? 

Q.  Yes. 

A.  No,  not  that  I  know  of ;  we  may  have,  but  I  don't  know  of  it. 

Q.  Has  your  business  been  solicited  by  the  Pacific  Mail  ? 

A.  That  I  don't  know. 

Q.  So  far  as  you  know  has  it  ? 

A.  So  far  as  I  know  I  couldn't  say  anything  about  it,  because  when 
solicitors  come  in  I  simply  tell  them  that  the  New  York  office  does 
the  routing. 

Q.  You  don't  charge  your  mind  with  solicitors  efforts? 

A.  Not  at  all. 

Q.  Don't  pay  any  attention  to  them? 

A.  No.  Sometimes  they  come  in  and  I  refer  them  to  the  New  York 
office,  and  throw  their  card  into  the  waste  basket. 

Q.  In  shipments  to  Portland  how  does  your  traffic  move — boat  or 
rail,  or  both? 

A.  I  presume  it  moves  both. 

Q.  And  has  during  all  of  your  connection  with  the  business? 

A.  Yes.  It  depends  entirely  on  how  the  customer  orders  it  routed. 
Whatever  way  the  customer  orders  it  to  go,  we  simply  ship  it  that 
way. 

Q.  The  consignee  routes  it? 
A.  Yes. 

4919  Q.  And  it  goes  both  ways  ? 
A.  Yes. 

Q.  According  as  the  customers  route  it? 

A.  Yes,  according  as  they  direct. 

Q.  Do  you  ship  to  Boise? 

A.  We  have ;  did  before  the  fire. 

Q.  How  did  your  traffic  to  Boise  move  ? 
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A.  I  think  that  moved  by  way  of  the  O.  R.  &  N.  Company,  al- 
though we  have  had  one  or  two  shipments  up  into  southern  Idaho 
where  we  had  to  figure  the  freight  both  ways,  by  way  of  Ogden  and 
by  way  of  Portland,  and  where  there  was  a  slight  saving  in  freight 
either  one  way  or  the  other,  we  had  to  ship  the  freight  that  way,  the 
way  that  the  saving  would  be  made.  We  only  had  one  or  two  ship- 
ments, I  recall,  where  we  had  to  figure  anything  of  that  kind. 

Q.  Did  any  of  your  traffic  to  Boise  ever  move  by  Ogden  ? 

A.  That  I  couldn't  say. 

Cross-examination  by  Mr.  Lovett  : 

Q.  What  boats  are  operating  between  San  Francisco  and  Port- 
land, do  you  know  ? 

A.  No;  I  only  know  there  is  a  line  of  steamers  operating  there. 

Q.  Don't  you  know  the  name  of  the  line  ? 

A.  I  have  understood  that  it  was  the  O.  R.  &  N.  Company. 

Q.  Do  you  know  anything  about  the  North  Pacific  Steamship  Com- 
pany? 

A.  Nothing  particular. 

Q.  Operating  steam  schooners? 

A.  That  I  don't  know  anything  about.  I  never  paid  any  atten- 
tion to  anything  of  that  kind.  Our  shipping  department  simply 
ships  the  goods,  as  I  say,  whichever  way  they  are  instructed  to  snip 
them.    We  don't  bother  anything  about  the  freight  we  distribute. 

Q.  And  you  are  not  familiar  with  that  route  or  the  steamers  operat- 
ing on  it? 

A.  No. 

4920  A.  L.  SCOTT, 

being  duly  sworn  as  a  witness  on  behalf  of  the  Complainant,  testified 
as  follows: 

Direct-examination  by  Mr.  Severance. 

Q.  Mr.  Scott,  where  do  you  live  ? 

A.  I  live  down  in  Burlington. 

Q.  What  is  your  business? 

A.  Hardware  business. 

Q.  What  company  are  you  connected  with? 

A.  The  Pacific  Hardware  &  Steel  Company. 

Q.  In  what  capacity? 

A.  President. 

Q.  How  long  have  you  been  with  that  company  ? 

A.  Ever  since  it  was  organized,  since  1902. 

Q.  Previous  to  that  what  was  your  business? 

A.  I  was  with  Miller,  Slows  &  Scott.  That  was  the  predecessor  to 
the  Pacific  Hardware  &  Steel  Company. 

Q.  And  since  what  time  have  you  been  in  the  hardware  business 
here? 
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A.  I  have  been  in  the  hardware  business  here  since  1882.  With 
Dunn,  Carrington  &  Hayden  Company  up  to  1891, 1  think  it  was. 

Q.  From  what  part  of  the  United  States  do  you  import  your  goods 
that  you  sell  wholesale? 

A.  Largely  from  Pittsburg  district  and  the  seaboard,  and  con- 
siderable from  the  middle  west,  Chicago  district  and  that  region, 
and  then  as  far  west  as  St.  Louis  and  Iowa— a  small  portion  of  that 
section.  The  great  preponderance  of  it  comes  from  Pittsburg— 
from  between  Chicago  and  New  York  and  the  seaboard. 

Q.  Into  what  states  and  territories  do  you  wholesale? 

A.  We  wholesale  in  California,  Nevada,  Oregon,  Washing- 
4921     ton;  the  western  part  of  Idaho,  from  Boise  City  west;  and  the 
western  half  of  Arizona. 

Q.  By  what  routes  have  you  brought  goods  from  the  seaboard  and 
Pittsburg  territories  in  the  course  of  your  business  here? 

A.  We  bring  them  by  rail  and  we  bring  them  by  water,  both.  All- 
rail  route  some,  and  some  via  Tehuantepec,  and  some  via  Panama,  a 
small  proportion— well,  a  pretty  good  proportion  by  Panama,  I 
guess;  that  is,  in  tonnage. 

Q.  When  they  come  all-rail  what  routes  have  you  used  ? 

A.  We  have  used  all  the  routes — the  Santa  Fe  and  the  S.  P.  Com- 
pany and  the  Gould  lines;  it  has  been  divided  up,  that  is,  covering 
the  past  number  of  years.  Just  now  we  are  not  shipping  so  heavy 
by  rail  as  we  were. 

Q.  Have  you  shipped  by  the  Omaha  gateway  ? 

A.  Yes. 

Q.  By  the  Union  Pacific? 

A.  Oh,  yes ;  we  have  shipped  lots  of  goods  by  the  Omaha  gateway. 

Q.  Ever  ship  by  New  Orleans? 

A.  Yes,  sir,  largely. 

Q.  From  what  territory? 

A.  From  New  York  territory  we  have  shipped  largely  by  Sunset 
in  previous  years;  we  are  not  shipping  very  much  now  by  that  route. 

Q.  Have  you  shipped  from  Pittsburg  and  Cincinnati  and  that 
vicinity  by  New  Orleans  also  ? 

A.  Yes,  sir. 

Q.  All-rail? 

A.  All-rail,  yes,  sir. 

Q.  How  many  years  ago  did  you  make  those  shipments?  Has  that 
been  continuous  since  you  have  been  in  the  business,  off  and  on  I 
mean? 

A.  Oh,  yes,  more  or  less.  At  periods  we  have  shipped  a  large 
quantity   of   goods    over    one    route    and    then    changed    over   to 

another. 
4922        Q.  You  said  a  moment  ago  that  you  had  used  the  Panama 
route  at  times. 

A.  Yes,  sir. 

Q.  You  first  said  not  much,  and  then  afterwards  considerable. 
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A.  Well,  I  stopped  to  think  of  the  tonnage  over  that.     There  are 
periods  when  we  don't  use  it  very  much  and  periods  that  we  do.     It 
happens  just  now  that  we  are  shipping  considerable  staple  goods  via 
Panama. 
,  Q.  Just  now  ? 

A.  Yes. 

Q.  How  are  the  rates  at  the  present  time  by  the  Panama  route 
as  compared  with  the  Sunset  or  all-rail  lines? 

A.  Well,  they  are  rather  peculiar.  The  Panama  route  is  made 
upon  a  percentage  of  the  through  rate — all-rail  rate  that  is,  and  it 
fluctuates  just  as  the  railroad  company  fluctuates.  If  the  railroad 
company  puts  up  the  rates,  the  rate  by  Panama  automatically 
advances;  if  the  railroad  puts  down  the  rate,  the  rate  by  Panama 
automatically  goes  down.  In  other  words,  the  relationship  of  rates 
remains  the  same. 

Q.  That  is  the  rule  that  usually  applies  where  there  is  an  agreed 
differential,  isn't  it?  If  the  rail  rates  go  up,  the  water  rates  go  up 
with  it,  and  down  the  same  way? 

A.  What  is  that? 

Q.  Where  there  is  an  agreed  differential  between  a  second-class 
route  and  a  standard  route,  that  is  the  rule ;  the  rates  go  up  and  down 
together? 

A.  Yes. 

Q.  Has  that  been  the  case  for  a  long  time  with  the  Panama  route 
or  not? 

A.  I  can't  recall  how  far  back  that  is.     For  some  time  that  has 

been  true.     I  don't  know  what  the  date  was  when  that  was  put 

4923    into  effect.     I  think  that  went  into  effect  after  the  change  in 

the  Panama  route  took  place.    That  is  my  recollection,  but  I 

would  not  vouch  for  that. 

Q.  What  ships  now  run  in  connection  with  the  Panama  route? 

A.  The  Pacific  Mail  runs  on  this  side. 

Q.  That  is  what  I  mean. 

A.  And  on  the  other  side  the  Government  line  of  steamers  runs. 

Q.  The  Pacific  Mail  are  still  running  on  this  side  ? 

A.  Yes,  sir. 

Q.  What  is  the  character  of  their  boats? 

A.  What  is  generally  called  a  lot  of  tubs. 

Q.  And  have  they  been  tubs  for  some  time? 

A.  Yes,  sir. 

Q.  How  do  they  compare  with  the  ships  of  the  American- 
Hawaiian  line? 

A.  Oh,  there  is  no  comparison  at  all. 

Q.  How  are  the  ships  of  the  American-Hawaiian  line?  First 
class,  or  otherwise? 

A.  First  class,  up-to-date  cargo  ships.  They  are  modern,  oil- 
burning  vessels,  with  proper  facilities  for  handling  freight  in  and 
out — cargo  facilities. 
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Q.  Has  your  freight  been  solicited  by  the  agents  of  the  Pacific 
Mail? 

A.  You  see  our  freight  is  all  west-bound  freight,  and  it  is  taken 
care  of  on  the  other  side. 

Q.  The  solicitation  is  all  on  the  other  end  ? 

A.  All  on  the  other  side,  yes,  sir. 

Q.  So  you  don't  know  anything  about  that  ? 

A.  No ;  I  don't  remember  whether  it  has  been  solicited  this  side  or 
not;  it  might  have  been  and  it  might  not  have  been. 

Q.  Previous  to  the  time  that  the  Southern  Pacific  and  Union  Pa- 
cific came  under  one  domination,  what  was  the  attitude  of  the  South- 
ern Pacific  people  in  the  solicitation  of  freight,  if  you  knew  anything 

about  it  at  that  time  ? 
4924        A.  Yes,  I  am  somewhat  familiar  with  it.    The  position  of 
the  Southern  Pacific? 

Q.  Yes,  sir. 

A.  They  were  very  anxious  to  get  their  business  via  that  route, 
via  New  Orleans,  and  the  Union  Pacific  was  very  anxious  to  get  it 
by  the  other  route. 

Q.  Did  you  ever  ship  any  goods  from  Chicago  by  way  of  New 
Orleans? 

A.  Yes,  sir. 

Q.  How  did  that  move  out  of  Chicago  ? 

A.  Illinois  Central  as  a  rule,  to  New  Orleans,  and  then  from  there 
by  Sunset. 

Q.  How  long  ago  was  that? 

A.  Well,  there  never  was  any  great  tonnage  moved  that  way  for 
the  reason  that  we  never  bought  a  great  tonnage  in  Chicago,  and 
the  products  that  moved  that  way  were  carloads  of  freight  that 
came  from  the  Chicago  territory,  and  almost  any  time  when  we 
were  shipping  by  Sunset  we  would  ship  cars  over  that  route — a 
portion  of  them,  not  all. 

Q.  Have  you  ever  at  any  time  shipped  to  Idaho  points,  around 
Boise,  by  Ogden? 

A.  Yes,  sir;  did  one  time  largely. 

Q.  When  did  you  do  that? 

A.  I  am  trying  to  recall  the  dates.  A  great  many  years  ago  we 
used  to  ship  everything  by  Ogden ;  I  think  it  was  back  in — well,  it 
was  after  1893,  because  I  can  recall  the  fact  that  I  had  a  conversa- 
tion with  Mr.  Sproule  about  getting  in  that  territory,  and  it  was 
almost  through  his  solicitation  that  I  sent  men  into  that  territory, 
into  Utah  and  into  Idaho  both,  and  for  a  long  time  we  shipped  by 
Ogden,  and  afterwards  the  tariff  was  cancelled  and  we  had  to  ship  via 
Portland. 

Q.  How  did  traffic  move  when  it  went  to  Portland  ? 

A.  How  does  it  move? 

Q.  Yes. 

A.  Well,  into  eastern  Idaho  from  San  Francisco. 
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4925  ~"r  Q.  From  San  Francisco  up  to  Boise? 

A.  Over  the  Western  portion  we  moved  some  small  propor- 
tion of  it,  but  it  didn't  move  in  the  eastern  portion.  We  tried  to  hold 
it  afterwards  but  we  couldn't  hold  it;  we  took  our  men  off  of  the 
territory,  it  was  unprofitable. 

Q.  Do  you  now  ship  up  to  Boise  ? 

A.  We  ship  from  Boise  west.  You  see  that  is  a  short  distance  from 
Boise  west,  but  over  east  of  Boise  we  practically  ship  nothing  now. 
We  have  simply  retired  from  the  territory. 

Q.  How  does  your  traffic  move  that  goes  to  Boise  and  vicinity  ? 

A.  By  Portland. 

Q.  And  by  what  route  to  Portland — boat  or  rail  ? 

A.  I  am  sure  it  goes  O.  E.  &  N.  by  water  from  here  to  Portland 
and  from  there  out  by  rail  over  the  O.  B.  &  N.  road.  The  rate  was 
made  undoubtedly  to  move  the  freight  by  Portland ;  in  fact  they  did 
not  hesitate  in  saying  so. 

Q.  And  that  rate  was  not  met  by  the  Ogden  route  ? 

A.  No,  the  tariff  was  cancelled  by  Ogden.  The  tariff  used  to  be 
by  Ogden.  To  the  best  of  my  recollection  it  equalled  the  Portland 
tariff  around  the  other  way,  and  they  wanted  to  move  the  freight  via 
Portland  and  they  cancelled  the  tariff  via  Ogden,  because  I  went  to 
see  them  about  it  at  the  time. 

Q.  How  do  the  rates  between  Portland  and  San  Francisco  com- 
pare with  what  they  were  formerly? 

A.  Well,  they  are  higher.  The  rate  to-day  between  Portland  and 
San  Francisco  is  $4  where  it  used  to  be — well,  20  cents  (that  would 
express  it  better)  a  hundred;  it  used  to  be  15£.  The  rates  were 
raised  the  1st  of  April. 

4926  Q.  When  were  the  rates  raised? 
A.  The  1st  of  April  this  year. 

Cross-examination  by  Mr.  Dunne: 

Q.  Mr.  Scott,  does  the  Panama  Eailroad  interchange  business  with 
any  other  ships  except  those  of  the  Pacific  Mail  Steamship  Com- 
pany? 

A.  On  this  side? 

Q.  Yes. 

A.  For  San  Francisco? 

Q.  Have  you  any  knowledge  on  that  subject? 

A.  I  am  not  sure  whether  they  do  or  not.  I  think  they  do,  Mr. 
Dunne,  but  as  a  matter  of  fact  no  vessels  are  regularly  running 
between  Panama  and  here  to  take  the  cargo.  Even  if  they  did,  a 
merchant  could  not  wait  for  tramp  ships  or  three-month  ships.  But 
I  think  they  do.  I  think  when  they  opened  up  the  Panama  Railroad, 
under  'Secretary  Taft's  administration,  that  they  opened  it  up  to 
any  ships  that  would  take  a  cargo.  I  am  not  positive,  but  that  is 
my  impression. 

Q.  Were  there  any  foreign  ships  on  this  side  that  they  inter- 
changed with,  as  well  as  American  ? 
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A.  They  could  not  carry  American  goods  in  foreign  bottoms. 
Q.  Well,  before  they  reached  the  American  ports  ? 
A.  Before  they  what? 

Q.  Before  they  reached  American  ports  at  all. 
A.  Oh,  I  think  they  do  between  foreign  ports ;  yes,  sir,  I  think 
they  do.    For  instance,  the  coffee  trade  is  handled  in  foreign  bottoms. 
Q.  What  is  the  average  tonnage  of  the  Pacific  Mail  Company  ships 
operating  between  the  Isthmus  and  the  coast  here  ? 

4927  A.  Between  the  Isthmus  and  the  coast? 
Q.  Yes,  the  Pacific  Mail,  on  this  side. 

A.  Now? 

Q.  Yes. 

A.  You  mean  the  goods  that  are  hauled 

Q.  No,  the  tonnage  of  the  ship,  the  tonnage  capacity. 

A.  Oh,  I  couldn't  tell  you. 

Q.  Do  you  know? 

A.  No. 

Q.  Do  you  know  the  average  tonnage  capacity  of  the  American- 
Hawaiian  ships? 

A.  I  know  that  in  a  general  way  they  are  large  vessels  and  carry 
from  5,000  tons  up ;  I  think  a  great  many  of  them  carry  10,000  tons, 
to  the  best  of  my  recollection,  a  large  number  of  those  vessels. 

Q.  That  is  mere  conjecture  on  your  part? 

A.  No,  that  is  not  conjecture;  that  is  my  knowledge,  that  they  are 
10,000-ton  ships,  because  we  built  some  of  them  here.  The  Union 
Iron  Works  built  several  of  them — large  vessels,  10,000  tons.  They 
run  between  5,000  and  10,000.  I  think  the  "  Nevada  "  is  5,000;  I 
think  the  "  Arizona  "  and  the  "  California  "  and  several  others  are 
from  8,500  to  10,000.    They  are  big  ships. 

Q.  Do  you  know  what  the  average  tonnage  is  that  they  carry  to 
this  port? 

A.  Yes,  they  come  in  here  with  5,000  tons. 

Q.  Do  you  know  what  the  average  tonnage  is  to  this  port  on  the 
Mail  Company's  ships? 

Mr.  Severance.  What  is  that  question  ? 

Mr.  Dunne.  The  average  tonnage  on  the  Mail  Company's  ships. 

Mr.  Severance.  The  Pacific  Mail,  you  mean  ? 
Mr.  Dunne.  Yes. 

4928  A.  The  Panama  brings  in  as  high  as  5,000  tons  a  boat,  and 
the  total  tonnage — I  had  a  chance  to  look  into  it  within  90 

days — the  total  tonnage  of  the  Pacific  Mail  per  month  in  here,  with 
all  their  vessels — it  is  either  three  or  four  months — three,  I  think  it 
is — is  something  like  24  or  25  hundred  tons.  I  know  it  is  not  as  much 
freight  as  we  ship. 

Q.  Now,  when  was  this  Ogden  tariff  canceled  ? 

A.  I  couldn't  recall  the  date,  but  it  was  a  number  of  years  ago.  I 
can  recall  about  the  date,  I  think.  To  the  best  of  my  recollection 
it  is  over  five  years  ago,  six  years  ago. 
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Q.  Oh,  by  the  way,  Mr.  Scott,  with  reference  to  the  tonnage  brought 
here  by  the  Pacific  Mail  Steamship  Company;  that  is  tonnage  de- 
livered to  it  by  the  Panama  Railroad,  is  it  not  ? 

A.  That  is  tonnage  that  originates  in  New  York  for  San  Fran- 
cisco. 

Q.  But  that  tonnage  is  carried  by  the  Government  ships  to  the 
Isthmus,  isn't  it  ? 

A.  Yes,  sir. 

Q.  And  then  the  rail  company  carries  it  across  the  Isthmus? 

A.  Yes,  sir. 

Q.  The  Pacific  Mail  Company  comes  in  contact  with  the  business 
at  the  Isthmus  ? 

A.  Yes,  sir. 

Q.  It  is  interchanged  with  the  railroad  ? 

A.  It  takes  it  from  the  railroad  and  brings  it  in. 

Q.  The  American-Hawaiian  Steamship  Company  is  a  through  line 
from  New  York  by  the  Isthmus  of  Tehuantepec,  is  it  not  ? 

A.  Yes,  sir. 

Q.  The  eastern  ship  unloads  at  the  port — what  is  it  called  ? 
A.  Salina  Cruz  or  Coatzacoalcos. 
4929        Q.  Do  you  recall? 

A.  I  don't  recall ;  the  names  are  hard  to  remember. 

Q.  Then  it  is  taken  across  the  Mexican  Railroad  at  the  Isthmus? 

A.  Yes. 

Q.  And  then  the  American-Hawaiian  ships  operate  on  this  side 
also,  do  they  not? 

A.  Yes,  sir. 

Q.  So  that  it  is  practically  a  through  line,  the  American-Hawaiian 
line? 

A.  You  mean  all  owned  by  the  American-Hawaiian,  the  boats  on 
both  sides? 

Q.  Yes. 

A.  Yes,  they  operate  boats  on  both  sides,  and  have  a  lease  from 
the  Mexican  government  to  carry  their  tonnage  across. 

Q.  Who  were  the  parties  to  this  Ogden  tariff  that  was  canceled, 
you  say,  five  years  ago  ? 

A.  The  Southern  Pacific  and  the  O.  R.  &  N.  Well,  the  Southern 
Pacific  and  the  O.  R.  &  N.,  they  did  it  together,  understandingly  of 
course.    It  was  pleasing  to  both  of  them. 

Mr.  Severance.  Do  you  mean  the  O.  R.  &  N.  or  Short  Line  ? 

Q.  Who  were  the  parties  to  the  Ogden  tariff?  You  don't  mean 
theO.  R.  &N.,  do  you? 

A.  Yes. 

Q.  You  mean  the  Southern  Pacific  and  the  Union  Pacific,  don't 
you? 

A.  No,  sir;  the  O.  R.  &  N.  office  in  Portland  had  charge  of  that 
transportation,  from  Portland  to  that  territory. 

Q.  Well,  in  plan  English,  Mr.  Scott,  who  were  the  carriers  that 
operated  under  the  Ogden  tariff  ? 
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A.  The  Southern  Pacific  from  here,  the  O.  R.  &  N.  from  Portland, 
and  from  San  Francisco  by  water. 

Q.  No,  no,  I  am  speaking  of  the  Ogden  tariff. 

4930  A.  Oh,  the  Ogden?    I  had  in  my  mind  the  Idaho  tariff. 
Q.  Yes. 

A.  The  Ogden  tariff  was  the  Southern  Pacific;  but  I  didn't  say 
anything  about  the  Ogden  tarifB.  I  said  the  rate  via  Ogden  into 
Idaho.    I  don't  think  they  have  ever  cancelled  the  Ogden  tariff. 

Q.  You  didn't  intend  so  to  be  understood,  did  you  ? 

A.  No.  I  was  speaking  of  Idaho  territory  when  Mr.  Severance 
asked  me  via  Ogden. 

Q.  But  you  didn't  mean  to  be  understood  that  the  Southern  Pa- 
cific tariff  via  Ogden  had  been  cancelled,  did  you  ? 

A.  Yes,  sir,  I  did  mean  that. 

Q.  In  connection  with  what  other  carrier  ? 

A.  In  connection  with  the  Short  Line  from  Ogden  up,  and  in  con- 
nection with  the  O.  R.  &  N.  out  the  other  route  via  Portland,  with  the 
Short  Line  from  Huntington  over  to  Pocatello. 

Q.  Now,  the  Oregon  Short  Line  was  a  party  to  that  tariff? 

A.  The  Oregon  Short  Line  from  Ogden  up  ? 

Q.  From  Ogden  on,  yes. 

A.  Why,  certainly. 

By  Mr.  Severance  : 

Q.  This  tariff,  you  said,  was  canceled  five  or  six  years  ago? 

A.  More  than  five  or  six  years  ago.  I  can't  recall  just  the  date,  be- 
cause five  years  ago  I  was  away  from  the  city,  but  it  was  previous  to 
that  time. 

Q.  Would  you  say,  Mr.  Scott,  whether  that  was  canceled  after 
the  Union  Pacific  line  and  the  Southern  Pacific  had  common  traffic 
departments  ? 

A.  I  couldn't  say  that  from  my  recollection.    That  is  sub- 

4931  ject  to  proof,  by  hunting  up  the  tariff  and  ascertaining  when 
it  was  in  effect  and  when  it  was  canceled. 

Q.  You  could  not  tell  from  recollection? 

A.  I  could  not  tell  from  my  recollection.  I  think  it  is  more  than 
five  years  ago. 

4932  J.  H.  COOPER, 

being  duly  sworn  as  a  witness  on  behalf  of  the  Complainant,  testi- 
fied as  follows: 

Direct-examination  by  Mr.  Severance: 

Q.  Mr.  Cooper,  where  do  you  live? 

A.  827  Oak  street,  San  Francisco. 

Q.  What  is  your  business? 

A.  Assistant  manager  for  the  Pacific  Coast  Steamship  Company. 
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Q.  How  long  have  you  been  with  the  Pacific  Coast  Steamship 
Company  ? 

A.  With  the  Pacific  Coast  Steamship,  under  Goodall,  Perkins  & 
Company,  when  they  were  general  agents,  since  1887,  I  think. 

Q.  How  long  have  you  been  the  manager  here  of  the  Pacific  Coast 
Steamship  Company? 

A.  Assistant  manager,  Mr.  Severance. 

Q.  How  long  have  you  been  assistant  manager? 

A.  Since  October,  1907. 

Q.  Previous  to  that  what  was  your  relation  to  the  company  ? 

A.  General  freight  agent  since  1902. 

Q.  Do  you  remember  years  ago  how  the  service  between  San 
Francisco  and  Portland  by  the  O.  K.  &  N.  boats,  as  they  were  called 
then,  compared  in  frequency  with  what  it  is  now? 

A.  At  that  time,  some  years  ago,  they  were  running  two  boats, 
making  sailings  every  five  days,  if  I  remember  correctly.  Now  they 
are  running  two  boats  and  sailing  every  seven  days. 

Q.  Are  they  the  same  boats  or  different  boats? 
A.  Different  boats. 
4933        Q.  Does  the  Pacific  Coast  Steamship  Company  make  Port- 
land? 

A.  No,  sir. 

Q.  What  are  your  ports  of  call  along  the  coast? 

A.  Puget  Sound  ports,  including  Victoria  and  Vancouver,  British 
Columbia;  southeastern  Alaska;  Nome,  in  its  season;  St.  Michael, 
Mazatlan,  and  the  Gulf  ports — Mexico  to  Alaska. 

Q.  And  you  make  all  the  ports  on  the  coast  here  in  California,  do 
you? 

A.  Yes,  the  larger  ports. 

Q.  San  Francisco? 

A.  San  Francisco. 

Q.  San  Pedro? 

A.  San  Pedro;  Eureka,  Northern  California. 

Q.  And  San  Diego? 

A.  San  Diego,  yes,  sir. 

Q.  Do  you  go  as  far  south  as  the  Isthmus? 

A.  No,  sir. 

Q.  You  stop  at  Mexican  ports,  do  you? 

A.  We  stop  at  Mexican  ports.  Mazatlan  is  our  most  southerly 
port. 

Q.  Do  you  remember  the  rate  war  between  Portland  and  San 
Francisco  that  has  been  mentioned  here  by  some  of  the  witnesses, 
which  occurred  some  years  ago? 

A.  I  remember  there  were  cut  rates  in  effect,  some  years  ago,  to 
Portland. 

Q.  Did  your  company  at  that  time  run  boats  to  Portland? 

A.  We  had  a  boat  operating  there,  really  under  the  management 
of  the  Oregon  Railroad  &  Navigation  Company,  so  far  as  traffic  was 
concerned. 
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Q.  That  is  what  I  want  to  get  at.  How  long  did  they  have  the 
management  of  that  boat? 

A.  Oh,  over  ten. years,  I  think,  to  my  recollection. 

4934  Q.  What  was  the  name  of  her? 
A.  "  State  of  California." 

Q.  Was  she  an  extra  boat,  in  addition  to  the  two  boats  you  have 
spoken  of? 

A.  She  was  one  of  the  two. 

Q.  She  was  one  of  the  two  boats.  At  the  same  time  they  had  some 
extra  boats,  hadn't  they?    Or  don't  you  know  about  that? 

A.  I  don't  think  they  ran  more  than  two  regularly. 

Q.  No,  not  regularly,  but  do  you  know  whether  they  had  extra 
boats,  or  don't  you  remember  about  that? 

A.  I  don't  recall  that  they  had. 

Q.  Do  you  remember  what  rate  was  made  in  that  rate  war,  be- 
tween here  and  Portland? 

A.  You  mean  by  the  steamship  company? 

Q.  Yes,  steam  and  rail  both. 

A.  I  think  the  rail  rates  were  cut  to  12£  cents,  possibly  10  cents; 
I  am  not  sure  which. 

Q.  I  didn't  hear  the  answer. 

A.  I  think  the  rail  rates  were  cut  to  12^  cents  a  hundred,  possibly 
10  cents. 

Q.  What  effect  did  that  have  on  rates  generally  between  here  and 
Portland  and  Puget  Sound  points? 

A.  At  the  same  time  there  was  rather  a  demoralization  in  ocean 
rates  to  Puget  Sound.  The  Pacific  Coast  Steamship  Company  were 
cutting  rates  on  occasional  steamers  against  steam  schooners,  and  it 
did  not  affect  the  rates  to  Puget  Sound  really  at  all,  excepting  on 
interior  business;  that  is  my  recollection. 

Q.  That  is  what  I  wanted  to  bring  out. 

A.  On  interior  business,  of  course,  the  Puget  Sound  lines,  that  is, 
the  lines  operating  via  Seattle  and  Tacoma,  had  to  equalize  the 
rates  via  Portland. 

Q.  And  your  company  had  to  participate  in  that  effort  to  equalize 
the  rates? 

A.  Yes. 

4935  Q.  And   how   long    did    that   condition    continue,    if    you 
remember? 

A.  I  think  it  continued  during  the  year  1905  and  perhaps  during 
a  portion  of  the  next  following  year,  1906. 

Q.  You  said  1905. 

A.  1895  I  should  have  said. 

Q.  Has  any  transcontinental  freight  moved  by  your  line  in  con- 
nection with  the  Puget  Sound  lines?  I  am  not  speaking  now  of  the 
Canadian  Pacific  (I  will  come  to  that  in  a  minute),  but  in  connec- 
tion with  the  Great  Northern  and  the  Northern  Pacific. 

A.  Yes,  sir. 

Q.  From  what  territory? 

A.  Principally  the  middle  west. 
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Q.  By  middle  west,  exactly  what  do  you  mean"? 

A.  Chicago  territory  and  the — well,  largely  from  points  on  the 
lines  of  the  Great  Northern  and  Northern  Pacific. 

Q.  And  also  from  Chicago  territory? 

A.  Some;  to  a  limited  extent. 

Q.  Did  they  ever  move  any  traffic  from  Pittsburg  and  vicinity 
over  your  line  in  connection  with  those  boats? 

A.  Perhaps  an  occasional  car,  but  to  a  very  limited  extent. 

Q.  Where  did  you  take  that  traffic? 

A.  From  the  Northern  Pacific  at  Tacoma  and  the  Great  Northern 
at  Seattle. 

Q.  You  have  never  made  Portland,  have  you,  on  your  San  Fran- 
cisco route,  under  your  own  management? 

A.  No,  sir. 

Q.  Do  you  remember  of  the  fact  that  several  years  ago  the  Cana- 
dian Pacific  had  a  differential  rate  in  here  to  San  Francisco  ? 

A.  Yes,  sir. 

Q.  Were  you  with  the  Pacific  Coast  Steamship  Company  during 
all  or  most  of  that  time? 

A.  For  quite  «,  number  of  years  while  that  rate  was  in  effect. 
4936        Q.  What  was  the  extent  of  the  business  that  moved  in  here 
from  the  east  over  the  Canadian  Pacific  and  the  Pacific  Coast 
Steamship  Company  while  that  differential  was  in  force  ? 

A.  They  carried  quite  a  tonnage  of  transcontinental  freight  dur- 
ing that  time. 

Q.  You  say  quite  a  tonnage.    Just  what  do  you  mean  by  that,  if 
you  can  tell? 

A.  I  should  think  that  perhaps  it  averaged  300  tons  or  so  every 
five  days,  every  steamer. 

Q.  And  what  classes  of  goods? 

A.  Miscellaneous  merchandise. 

Q.  Originating  where  ? 

A.  Practically  everywhere  east. 

Q.  Everywhere  east  of  the  Missouri  River,  you  mean  ? 

A.  Yes. 

Q.  How  often  did  your  ships  sail  from  Vancouver  at  that  time? 

A.  Every  five  days. 

Q.  You  took  the  traffic  from  there,  did  you  ? 

A.  From  Vancouver. 

Q.  Does  your  line  participate  in  business  from  San  Francisco  to 
Montana  points? 

A.  Yes,  sir. 

Q.  In  connection  with  what  roads? 

A.  The  Northern  Pacific  and  Great  Northern. 

Q.  How  long  have  you  been  interested  in  that  business  ? 

A.  Oh,  possibly  15  years  or  longer ;  ever  since  those  two  lines  have 
been  handling  it. 

Q.  What  lines  are  your  competitors  for  that  business  ? 

A.  The  Southern  Pacific  via  Ogden,  that  is,  the  lines  via  Ogden, 
and  the  O.  E.  &  N.  line ;  that  is,  the  Portland  gateway. 
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Q.  And  how  does  the  traffic  move  and  how  has  it  moved  by 

4937  the  Portland  gateway— boat  and  rail,  or  all  rail,  from  here  to 
Portland? 

A.  Boat-and-rail  and  all-rail,  both. 

Q.  Is  that  a  class  of  business  that  has  been  solicited  here  all  these 
years? 

A.  Yes,  sir. 

Q.  By  all  these  lines.     Do  you  solicit  it? 

A.  We  do  now;  yes,  sir. 

Q.  The  Great  Northern  and  Northern  Pacific  have  representatives 
here  in  the  city  ? 

A.  Yes,  sir. 

Q.  Do  they  have  anything  to  do  with  that  solicitation  ? 

A.  Oh,  yes;  they  actively  solicit. 

Q.  Which  way  would  you  say  most  of  that  traffic  moves  at  the 
present  time,  as  between  the  Portland  gateway  and  the  Ogden  gate- 
way? 

A.  Of  course  that  is  merely  guesswork,  as  we  have  no  information 
as  to  what  moves  via  the  Ogden  gateway ;  but  I  should  assume  prob- 
ably more  via  the  Ogden  gateway. 

Q.  Do  you  operate  or  have  you  at  any  time  operated  in  connection 
with  the  Panama  route  on  eastern  business? 

A.  We  carry  their  freight  from  San  Francisco  to  Puget  Sound. 

Q.  How  long  have  you  been  doing  that? 

A.  Oh,  a  great  many  years. 

Q.  How  does  the  quantity  of  freight  moving  by  the  Panama  route 
at  the  present  time  compare  with  what  it  was,  say,  ten  years  ago? 

A.  There  has  been  quite  a  decrease. 

Cross-examination  by  Mr.  Lovbtt: 

Q.  How  do  you  account  for  that  decrease,  Mr.  Cooper  ? 

A.  The  American-Hawaiian  steamers,  of  course,  have  taken  it. 

4938  Q.  You  attribute  it  to  the  work  of  the  American-Hawaiian 
Steamship  line? 

A.  Largely,  yes,  sir. 

Q.  And  what  other  factor,  if  any? 

A.  Oh,  I  don't  know  of  any  other  particular  factor,  or  any  other 
factor  at  all,  that  is,  during  the  last 

Q.  Is  it  due  to  any  extent  to  greater  activity  and  better  service  of 
the  all-rail  lines? 

A.  It  may  be  that  the  direct  lines  are  taking  more  of  it. 

Q.  How  many  ships  does  your  company  operate  between  San 
Francisco  and  Puget  Sound? 

A.  At  the  present  time  four. 

Q.  How  often  do  they  sail? 

A.  Twice  a  week. 

Q.  What  is  the  capacity  of  those  ships? 
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A.  The  ships  now  running,  the  two  larger  ones,  2500  tons  weight 
or  measurement;  the  two  smaller  ones,  about  2200  and  about  1800. 
2500  for  two  and  2200  and  about  1800. 

Q.  How  long  does  it  take  to  make  the  trip? 

A.  On  the  larger  steamers  we  are  making  it  now  in  about  55  hours. 

Q.  And  as  to  the  other  steamers? 

A.  About  65  to  68. 

Q.  How  does  the  present  service  compare  with  the  service  during, 
say,  the  past  8  or  9  years,  say  since  1900? 

A.  We  have  one  more  steamer  regularly  running.  I  am  speaking 
of  course  of  passenger  and  freight  steamers.  One  more  steamer  regu- 
larly scheduled  and  regularly  running  than  we  have  had,  until 
recently. 

Q.  My  inquiry  has  reference  more  to  freight  business  than  passen- 
ger business. 

A.  We  handle  it  in  the  same  steamers. 

4939  Q.  Have  you  had  extra  steamers  running  in  the  past? 
A.  Yes,  freighters. 

Q.  I  believe  you  testified  on  your  direct-examination  that  in  con- 
nection with  the  Great  Northern  and  the  Northern  Pacific  you  han- 
dled what  was  called  transcontinental  freight  on  those  boats.  I 
understood  you  to  say  that  the  traffic  originated  principally  along 
the  lines  of  the  Great  Northern  and  Northern  Pacific.  That  is  cor- 
rect, is  it? 

A.  Yes. 

Q.  That  which  originates  in  Chicago  territory  is  limited  ? 

A.  Yes,  the  territory  east  of  the  terminal  of  those  lines. 

Q.  You  mean  a  limited  extent? 

A.  A  very  limited  extent. 

Q.  Do  you  get  any  from  what  is  known  as  seaboard  territory,  east 
of  Buffalo  and  Pittsburg? 

A.  We  may  get  an  occasional  car,  but  it  is  very  seldom  we  get  a  car. 

Q.  It  is  very  seldom  you  get  any  at  all  from  the  seaboard  territory  ? 

A.  Yes,  sir. 

Q.  And  only  to  a  very  limited  extent  from  points  east  of  the  east- 
ern termini  of  the  Northern  Pacific  and  Great  Northern? 

A.  At  present,  yes.  During  the  rush  here,  a  few  years  ago,  we 
handled  more,  because  the  direct  lines  were  hardly  able  to  take  care 
of  it  temporarily,  after  the  fire,  after  the  earthquake. 

Q.  Do  you  mean  the  congestion  following  the  earthquake  and  fire 
here? 

A.  Yes,  sir. 

Q.  But  under  normal  conditions  you  handled  a  very  small  amount 
from  points  east  of  the  eastern  termini  of  the  Great  Northern  and 
the  Northern  Pacific? 
A.  Yes,  sir. 

4940  Q.  How  many  steam  schooners  were  operating  between  San 
Francisco  and  Tacoma  and  Seattle  and  Portland?     Do  you 

happen  to  know? 
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A.  At  the  present  time  ? 

Q.  Yes. 

A.  Oh,  there  are  half  a  dozen  regularly  running. 

Q.  Do  they  all  carry  freight  in  competition  with  the  Pacific  Coast 
Steamship  Company  and  the  O.  R.  &  N.  boat-line? 

A.  At  the  present  time  they  do  more  than  when  lumber  rates  were 
high.  When  lumber  rates  are  low  they  are  more  active  in  soliciting 
north-bound  freight. 

Q.  They  always  take  north-bound  freight  in  preference  ? 

A.  They  always  take  some  north-bound  freight. 

Q.  All  they  can  get? 

A.  Oh,  yes,  all  they  can  get.  They  are  more  active  when  lumber 
cargoes  are  scarcer  and  rates  lower. 

Q.  The  rate  war  that  you  were  asked  about,  that  occurred  in  1895 
or  1896,  was  started  by  the  boat  lines,  wasn't  it;  that  is,  as  between 
the  O.  R.  &  N.  boats  and  the  steam  schooners? 

A.  I  am  not  clear  as  to  the  origin  of  it  or  as  to  the  reasons  for  the 
reduction  in  the  rail  rates  at  that  time. 

Q.  I  am  not  asking  about  the  rail  rates;  I  am  asking  about  the 
water  rates  particularly.  Wasn't  there  a  war  on  between  the 
O.  R.  &  N.  boats  and  the  steam  schooners,  in  1895  or  1896,  that  led 
to  very  low  rates  and  what  was  denominated  as  the  rate  war? 

A.  My  recollection  is  that  the  boat  line  was  cutting  its  rate — the 
boat-line  to  Portland,  as  our  line  was  to  Seattle,  if  my  recollection  is 
correct,  on  certain  steamers,  steamers  that  sailed  in  competition  with 

the  more  regular  competing  steamers. 
4941        Q.  I  understood  you  to  testify  on  your  direct-examination 
that  the  steam  schooners  cut  the  rates  to  Puget  Sound  and  that 
led  to  a  reduction  of  the  rates  by  the  Pacific  Coast  Steamship  Com- 
pany to  Puget  Sound. 

A.  At  that  time  there  were  three  or  four  steam  schooners  regularly 
running  under  one  management,  and  that  line  made  quite  low  rates, 
and  my  recollection  is  that  our  company  was  making  a  low  rate  in 
competition  with  those  steamers,  on  the  particular  sailings  that  were 
competitive  with  them. 

Q.  That  is,  between  San  Francisco  and  Puget  Sound? 

A.  And  Seattle,  yes. 

Q.  Seattle,  yes. 

A.  And  Tacoma. 

Q.  What  about  the  North  Pacific  Steamship  Company?  What  is 
that? 

A.  That  is  the  line  controlled  by  Mr.  Dowe — Dowe  &  Company. 

Q.  That  is  a  line  of  steam  schooners,  isn't  it? 

A.  No,  the  line  operates  passenger  and  freight  steamers. 

Q.  Where? 

A.  Between  San  Pedro  and  San  Francisco  and  Portland,  and 
between  San  Francisco  and  Eureka;  I  think  one  steamer  running 
between  Eureka  and  Portland. 

Q.  How  many  steamers  does  it  operate? 
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A.  At  the  present  time  I  think  three. 

Q.  How  long  has  it  been  operating? 

A.  It  has  been  operating  between  here  and  Eureka  for  a  number 
of  years,  and  between  San  Francisco  and  Portland  and  Southern  Cali- 
fornia and  Portland  I  think  about  four  or  five  years. 
Q.  At  least  four  or  five  years,  hasn't  it? 

4942  A.  I  think  so,  yes. 

Q.  It  has  been  actively  soliciting  freight  in  those  points? 

A.  Yes,  sir. 

Q.  Are  there  other  steamers  operating  between  San  Francisco  and 
Portland,  steam  schooners  ? 

A.  Oh,  yes ;  steam  schooners  going  up  there  to  bring  down  lumber. 

Q.  Those  steam  schooners  have  been  operating  regularly  and  ac- 
tively between  San  Francisco  and  Portland  for  a  great  many  years, 
haven't  they  ? 

A.  Yes,  for  many  years  they  have  been  going  to  the  Columbia 
Kiver. 

Q.  In  1901  they  were  operating  there  too,  weren't  they  ? 

A.  Yes. 

Q.  There  has  been  no  material  change  in  the  rates  by  the  water 
lines  since  1901  as  compared  with  what  they  were  before,  between 
San  Francisco  and  Portland,  has  there  ? 

A.  I  think  the  rates  have  been  somewhat  advanced  during  the  last 
year  or  two. 

Q.  Kates  on  what  ? 

A.  Well,  the  tariff  has  been  changed  between  here  and  Portland, 
I  think,  since  the  line  has  been  under  the  steamer  management  ex- 
clusively— since  the  management  of  the  steamer  line  was  separated 
from  the  management  of  the  rail — the  O.  K.  &  N. 

Q.  How  about  the  steam  schooners  and  the  North  Pacific  Steam- 
ship Company  competing  there?  Don't  they  practically  fix  the  rate 
for  the  water  line  between  San  Francisco  and  Portland  ? 

A.  While  they  cut  the  rates,  I  don't  think  they  have — for  some 
years  anyway ;  they  have  fixed  the  rates — cut  the  rates  on  individual 
articles. 

4943  Q.  How  much  tonnage  do  they  carry,  do  you  know  ? 
A.  You  mean  north-bound  to  Portland  ? 

Q.  Yes.  I  am  speaking  of  the  steam  schooners  and  the  North 
Pacific  steamships. 

A.  From  San  Francisco  the  tonnage  to  Portland  is  not  particularly 
heavy.  I  shouldn't  think  the  steam  schooners  would  carry  of  mer- 
chandise very  large  quantities.    I  can't  give  the  exact  tonnage. 

Q.  What  percentage  of  it  would  you  say  ? 

A.  If  you  include  cement  and  those  articles,  salt  and  articles  like 
that,  I  think  they  probably  carry  40  or  50.  Of  course  that  is  purely 
guesswork. 

Q.  You  don't  know  ? 

A.  No,  I  do  not. 
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Q.  In  your  direct  examination  you  were  asked  about  the  service 
formerly  maintained  by  the  O.  E.  &  N.  boat  line  from  San  Francisco 
as  compared  with  the  present  service.  I  believe  you  said  that  the 
O.  E.  &  N.  formerly  operated  two  boats,  five-days  service,  and  now 
two  boats  on  seven-days  service. 

A.  Yes. 

Q.  During  what  period  did  you  mean,  or  what  time  did  you  mean 
by  "  formerly  "  ? 

A.  I  think  they  have  been  operating  seven-days  service  only  during 
the  last  two  years,  possibly. 

Q.  They  operated  a  five-days  service  up  to  that  time  ? 

A.  That  is  my  recollection. 

Q.  Now,  prior  to  1901  they  operated  two  boats.  Do  you  remember 
their  names  ? 

A.  Prior  to  the  withdrawal  of  our  steamer  they  were  operating  the 
"  Columbia  "  and  the  "  State  of  California." 

Q.  When  was  your  steamer  withdrawn  ? 

4944  A.  My  recollection  is  it  was  about  1899  or  1900. 
Q.  That  was  the  "  State  of  California  "  ? 

A.  Yes. 

Q.  And  you  say  they  had  been  operating  that  for  about  ten  years? 

A.  I  think  so. 

Q.  What  steamer  took  her  place,  do  you  know  ? 

A.  I  am  not  entirely  clear  as  to  that.  It  may  have  been  the 
"  Oregon."  I  think  at  one  time  they  were  operating  the  "  Columbia," 
"  Oregon,"  and  "  State  of  California."  I  am  not  entirely  clear 
whether  they  were  operating  three  steamers  at  that  time,  or  just 
what  the  schedule  was. 

Q.  So,  as  you  recollect,  up  to  1901,  or  a  good  many  years  prior  to 
1901,  of  the  two  regular  steamers  operated  into  Portland  under  the 
management  of  the  O.  E.  &  N.,  one  was  Pacific  Coast  Steamship 
Company — that  is,  the  "  State  of  California  "  ? 

A.  The  "  State  of  California." 

Q.  And  the  other  was  owned  by  the  O.  E.  &  N.,  as  you  under- 
stand it? 

A.  By  the  O.  E.  &  N. 

By  Mr.  Dunne: 

Q.  Can  you  tell  us  how  long  the  Canadian  Pacific  was  handling 
San  Francisco  business  on  a  differential? 

A.  I  don't  remember  the  number  of  years.  I  think  those  differ- 
entials were  withdrawn  in  1898.  Five  or  six  years,  during  my 
connection  with  the  Pacific  Coast  Steamship,  prior  to  1898. 

Q.  What,  in  a  general  way,  was  the  extent  of  the  differential? 

A.  For  a  few  years,  latterly,  a  few  years  before  1898,  it  was  10 
percent ;  10  percent  off  the  rail  rates. 

Q.  And  how   did  the  volume  of  business  carried  by  the 

4945  Canadian  Pacific,  handled  into  San  Francisco  under  the  dif- 
ferential, compare  with  the  total  tonnage  moving  into  San 

Francisco  on  the  rail  lines? 
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A.  Oh,  the  bulk  of  the  business  must  have  moved  by  the  direct 
lines. 

Q.  It  was  an  inconsiderable  portion  of  the  business,  was  it  not, 
relatively  speaking? 

A.  It  is  hard  to  say  just  what  the  percentage  was,  but  I  should 
say  it  certainly  was  a  small  portion  of  the  business. 

Q.  After  the  differential  was  withdrawn,  what  became  of  the 
Canadian  Pacific  business  into  San  Francisco  ? 

A.  It  commenced  to  decline  until  it 

Q.  reached  the  vanishing  point, — did  it? 

A.  Well,  we  are  still  handling  a  little,  but  it  is  infinitesimal  com- 
pared with  what  we  were  handling  when  the  differential  was  in 
effect. 

Q.  With  reference  to  this  Montana  business.  Do  I  understand 
you  that  prior  to  1901,  business  moved  into  Montana  by  way  of 
Portland  and  the  O.  R.  &  N.  rail  lines,  going  east?  That  was  one 
way  in  which  it  could  have  moved,  wasn't  it? 

A.  Yes. 

Q.  We  might  call  that  the  Portland  gateway,  might  we  not,  by 
way  of  distinction? 

A.  Yes,  sir. 

Q.  Did  business  to  Montana  points  also  move  along  the  Southern 
Pacific  line  from  San  Francisco  to  Ogden  and  thence  from  Ogden  to 
Montana  points? 

A.  That  is  my  understanding. 

Q.  Over  what  rails  did  that  business  have  to  pass  after  it  left 
Ogden  to  reach  Montana  points? 

A.  To  reach  Butte,  over  the  Oregon  Short  Line. 

Q.  Now,  you  have  said  "  to  reach  Butte."    To  reach  any 

4946  Montana  point? 

A.  It  had  to  pass  over  the  Oregon  Short  Line  up  to  Butte. 

By  Mr.  Severance: 

Q.  Did  business  also  move  through  the  Portland  gateway,  South- 
ern Pacific  and  Northern  Pacific,  to  some  extent  into  Montana  ? 
A.  To  a  large  extent,  yes. 

4947  A.  A.  WATKINS, 

being  duly  sworn  as  a  witness  on  behalf  of  the  Complainant,  testified 
as  follows: 

Direct-examination  by  Mr.  Severance: 

Q.  Mr.  Watkins,  what  is  your  business? 

A.  Stoves,  ranges,  tinware,  plumbing  goods,  mantels,  grates,  and 
tiling. 

Q.  What  is  the  name  of  the  company  with  which  you  are  con- 
nected? 
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A.  W.  W.  Montague  &  Company. 

Q.  Is  that  a  wholesale  establishment? 

A.  It  is. 

Q.  How  many  years  have  you  been  connected  with  them? 

A.  Forty-five. 

Q.  And  what  is  your  position  with  the  company  ? 

A.  Vice-president. 

Q.  Have  you  had  knowledge  of  the  routing  of  your  traffic  for  a 
good  many  years? 

A.  I  have. 

Q.  Where  does  the  traffic  that  you  get  in  from  the  East  mostly 
originate?    In  what  parts  of  the  east  does  it  originate?' 

A.  I  didn't  understand  the  question. 

Q.  I  say  in  what  parts  of  the  east  does  the  traffic  which  you  bring 
in  from  that  region,  originate? 

A.  Various  points;  New  York,  Boston,  Philadelphia,  Pittsburg, 
Cincinnati,  Chicago,  Milwaukee,  Louisville. 

Q.  Has  that  been  the  case  for  a  good  many  years? 

A.  It  has. 

Q.  That  it  originated  at  various  points? 

A.  Yes. 

Q.  How  has  your  freight  moved  from  these  various  points 
4948    in  the  east  for  the  last  fifteen  or  twenty  years  ? 
A.  By  rail  and  water. 

Q.  By  what  rail  lines,  what  transcontinental  lines  ? 

A.  Southern  Pacific,  Union  Pacific,  Santa  Fe. 

Q.  And  by  what  water  lines  ? 

A.  Prior  to  the  fire,  some  by  the  Panama,  and  since  the  fire,  some 
by  the  American-Hawaiian. 

Q.  When  your  freight  moved  by  the  Southern  Pacific,  as  you  have 
said,  from  the  Atlantic  seaboard  territory,  how  was  it  brought  out — 
by  the  Sunset-Gulf? 

A.  A  little  louder,  please.     I  am  a  little  hard  of  hearing. 

Q.  You  spoke  of  some  of  your  traffic  coming  Southern  Pacific, 
some  Santa  Fe,  some  Union  Pacific.  When  traffic  from  the  Atlantic 
seaboard  came  Southern  Pacific,  what  was  its  route  ?  That  is,  was  it 
all-rail  or  was  it  rail  and  water  ? 

A.  Both ;  we  shipped  a  portion  all-rail  and  a  portion  by  the  Sunset 
Route. 

Q.  Did  the  Southern  Pacific  bring  any  of  your  traffic  in  from  Pitts- 
burg and  that  vicinity  ?     If  so,  through  what  gateway  ? 

A.  Principally  by  the  Sunset  Route. 

Q.  All-rail? 

A.  Rail  and  water. 

Q.  West  of  the  point  where  the  rail  rates  to  the  seaboard  are 
absorbed  by  the  Sunset  Route,  did  your  traffic,  any  of  it,  move  by 
New  Orleans  all-rail? 

A.  A  small  portion. 

Q.  From  what  territory? 

A.  Pittsburg,  Wheeling. 
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Q.  What  class  of  traffic  ? 

A.  Sheet-iron. 

Q.  You  said  that  up  to  the  time  of  the  fire  you  had  used  the 
Panama  Route. 

A.  To  some  extent. 
4949        Q.  What  time  did  the  Panama  route  make  between  New 
York  and  San  Francisco  ? 

A.  Approximately  thirty  days. 

Q.  What  is  the  time  by  the  Sunset  Route  and  the  Southern  Pacific? 

A.  About  twenty  days. 

Q.  What  is  it  all-rail? 

A.  About  the  same — twenty  days. 

Q.  What  was  the  character  of  the  service  by  the  Panama  route 
when  you  were  shipping  that  way  ? 

A.  Very  unsatisfactory. 

Q.  For  what  reason? 

A.  Damage  to  the  goods. 

Q.  What  is  the  character  of  the  American-Hawaiian  service  ? 

A.  Very  good. 

Q.  You  don't  meet  with  this  same  difficulty  of  having  your  goods 
come  in  damaged? 

A.  Not  to  the  same  extent. 

Q.  Are  your  goods  of  a  character  that  can  be  conveniently  handled 
by  rail  and  water? 

A.  A  large  portion  of  them,  no,  such  as  stoves  and  goods  of  that 
character ;  they  will  not  bear  the  transportation  by  the  Panama  route, 
water  and  rail.  It  is  so  roughly  handled  that  they  break  them.  We 
have  had  to  discontinue.  We  haven't  shipped  since  the  fire  by  that 
route. 

Q.  Have  you  shipped  stoves  since  that  time  by  the  American- 
Hawaiian  route? 

A.  We  have  not. 

Q.  You  ship  those  entirely  by  rail? 

A.  Via  all-rail. 

Q.  Into  what  territory  do  you  distribute  your  goods? 

A.  California,  Nevada  and  Arizona. 

(No  cross-examination.) 


4950  C.  M.  GOODALL, 

being  duly  sworn  as  a  witness  on  behalf  of  the  Complainant,  testified 
as  follows: 

Direct-examination  by  Mr.  Severance  : 

Q.  Captain  Goodall,  what  is  your  business  ? 

A.  A   member   of   the   firm   of   Goodall,   Perkins   &   Company, 
merchants. 
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Q.  Have  you  been  in  the  steamship  business? 

A.  Yes,  sir. 

Q.  When? 

A.  I,  personally,  was  master  of  the  Pacific  Coast  Steamship  Com- 
pany for  many  years,  and  the  firm  of  Goodall,  Perkins  &  Company 
were  the  general  agents  of  the  Pacific  Coast  Steamship  Company, 
and  also  had  superintendence  of  the  Oregon  Railroad  &  Navigation, 
Companv's  ocean  division. 

Q.  How  long  ago  were  Goodall,  Perkins  &  Company  connected 
with  the  Oregon  Railroad  &  Navigation  Company  ? 

A.  I  think  it  was  about  1882;  about  1882  they  became  the  super- 
intendents of  the  ocean  division. 

Q.  And  how  long  did  that  continue? 

A.  It  continued  up  until  the  Pacific  Coast  Steamship  Company 
withdrew  their  boat  from  the  Portland  route,  about  1900,  I  think. 

Q.  Is  that  the  "  State  of  California?  " 

A.  The  "  State  of  California." 

Q.  The  boat  that  was  mentioned  by  another  witness  ? 

A.  Yes. 

Q.  How  many  ships  did  the  O.  R.  &  N.  Company  formerly  run 
between  here  and  Portland? 

A.  Well,  how  far  back  ? 

Q.  You  can  go  back  as  far  as  you  like,  Captain,  and  work  up. 

A.  When  the  Pacific  Coast  Steamship  Company  first  went 
4951  on  the  route  (that  was  in  1877)  the  O.  R.  &  N.,  at  least  the 
Oregon  Steamship  Company,  which  was  the  predecessor  of 
the  O.  R.  &  N.,  was  operating  two  ships  and  the  Pacific  Coast  Steam- 
ship Company  was  operating  one.  That  is  the  time  the  opposition' 
ceased.  We  ran  one  ship  while  the  O.  R.  &  N.  ran  two.  And  that 
continued.  They  built  larger  ships.  They  still  continued  to  run 
three  ships  until  just  previous  to  what  they  call  the  opening  of 
the  Northern  Pacific.  That  was  when  the  Oregon  Railroad  & 
Navigation  Company  made  connection  with  the  Northern  Pacific 
and  made  a  thorough  transcontinental  line  to  Portland.  I  think 
about  a  year  or  two  before  that,  or  just  after  that  occurred,  we  were 
obliged  to  run  four  ships;  the  Pacific  Coast  Steamship  ran  two  and 
the  Oregon  Railroad  &  Navigation  ran  two.  Shortly  after  the  road 
was  opened,  the  business  fell  off,  so  it  dropped  back  to  three  ships — one 
Pacific  Coast  and  two  O.  R.  &  N.,  and  as  the  business  kept  getting  worse 
they  dropped  to  two  ships — one  Pacific  Coast  and  one  O.  R.  &  N., 
and  continued  that  way  up  until  the  time  we  withdrew  altogether. 

Q.  And  when  you  withdrew  your  ship  the  O.  R.  &  N.  put  on  an- 
other ship  in  the  place  of  it? 

A.  Yes,  sir. 

Q.  There  has  been  some  testimony  with  reference  to  certain  steam 
schooners  running  between  here  and  Portland  and  between  here  and 
Puget  Sound  points.    Are  you  familiar  with  those  boats? 

A.  Somewhat  familiar,  yes. 

Q.  What  was  their  tonnage,  as  a  rule? 
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A.  They  have  been  increasing  their  tonnage.     Their  capacity  is 

according  to  about  how  many  thousand  or  hundred  thousand  feet  of 

lumber  they  can  carry.    They  are  vessels  of  a  single  hold,  which 

4952  would  be  limited  to  merchandise,  carrying  about  two-thirds 
of  their  cargo  on  deck,  which  is  lumber.    But  you  could  not 

very  well  load  them  to  their  capacity  with  merchandise  unless  you 
put  a  deck-load  of  it  on. 

Q.  Could  you  give  an  idea  of  about  their  average  capacity  as  mer- 
chandise loaders,  say  by  measurement  ? 

A.  Of  course  they  have  been  increasing  the  size  of  them  in  the  last 
few  years  quite  rapidly.  I  suppose  eight  or  ten  years  ago  they 
would  perhaps  carry  500  or  600  tons  under  decks. 

Q.  Under  the  decks? 

A.  Under  the  decks. 

Q.  Did  those  steam  schooners  have  divisions  in  with  the  railroads, 
or  did  they  simply  take  commodities  to  the  port? 

A.  Just  took  the  commodities  to  the  ports. 

Q.  Take  the  traffic  moving  from  here  over  the  O.  R.  &  N.  boats.  I 
suppose  you  were  quite  familiar  with  that  at  the  time  you  were  their 
agent? 

A.  Somewhat,  yes,  sir. 

Q.  What  percentage  of  that  traffic  would  you  say  was  local  to 
Portland  and  what  percentage  moved  beyond  Portland? 

A.  I  should  say  that  75  per  cent  of  it  was  for  Portland  locally; 
25  per  cent  beyond. 

Q.  Are  you  connected  with  any  steamship  company  now  ? 

A.  I  am  only  a  director  of  the  Pacific  Coast  Steamship  Company. 
That  is  the  only  connection  I  have  there  since  we  retired  from  the 
management  of  it;  I  think  it  was  in  1902. 

Q.  Well,  aren't  you  connected  with  a  line  of  boats  running  to  Coos 
Bay  or  Eureka? 

A.  Yes ;  we  control  the  Oregon  Coal  &  Navigation  Company,  which 
runs  one  steamer  from  here  to  Coos  Bay  only. 

4953  Q.  What  kind  of  traffic  is  that  boat  engaged  in? 
A.  Merchandise  up  and  coal  back. 

Q.  You  don't  bring  down  any  lumber? 

A.  Well,  if  we  can  get  it.  Of  course  we  have  a  coal  mine.  We 
bring  our  own  coal  and  dispose  of  it,  and  bring  a  little  lumber  occa- 
sionally, and  produce. 

Q.  You  own  a  mine  of  your  own  up  there? 

A.  Yes,  sir. 

Q.  You  are  coal  merchants? 

A.  Yes,  sir. 

Q.  And  you  load  what  merchandise  you  get  going  up  ? 

A.  Yes,  merchandise  and  passengers. 

Q.  The  Southern  Pacific  have  boats  running  or  one  boat  running 
up  from  here,  haven't  they — formerly  a  Spreckels  boat? 

A.  They  have  one  running  here  that  is  not  a  passenger  boat,  and 
runs  very  irregularly — the  "  Czarina."  The  other  boat  that  did  run 
on  the  line  is  now  running  from  Portland  to  Coos  Bay. 
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Q.  That  was  the  passenger  boat? 

A.  Yes. 

Q.  That  takes  passengers  in  to  Portland  ? 

A.  Yes,  sir. 

Q.  Were  you  engaged  in  the  passenger  business  between  here  and 
Coos  Bay  at  the  same  time  that  the  Southern  Pacific  boat  was  carry- 
ing passengers  up  here? 

A.  Yes,  sir,  we  were. 

Q.  How  long  have  you  been  running  your  boat? 

A.  This  boat — running  boats,  you  mean? 

Q.  Yes. 

A.  I  think  we  bought  the  line  and  the  boats  somewhere  about  thir- 
teen years  ago. 

Q.  Been  running  ever  since? 

A.  Yes. 

Q.  How  are  the  rates  made  on  merchandise  from  here  to  Coos 
Bay? 

4954  A.  We  simply  took  what  was  established  as  the  rate  when 
we  first  began  operating  there,  and  practically  held  those  rates 

ever  since. 

Q.  And  the  Southern  Pacific  make  the  same  rates  that  you  do  ? 

A.  I  suppose  they  do,  yes. 

Q.  That  is  your  understanding,  isn't  it? 

A.  That  is  the  understanding.  Of  course  we  operate  entirely 
as  a  coal  proposition;  so  that  we  are  like  the  steam  schooners  that 
are  going  after  lumber.  What  we  take  up  in  passengers  and  mer- 
chandise is  just  that  much  gained.  We  are  not  depending  for  a 
living  on  the  merchandise. 

Q.  Do  you  run  any  boats  into  Portland  now  ? 

A.  No,  sir. 

Q.  You  say  you  are  still  connected  with  the  Pacific  Coast  Steam- 
ship Company? 

A.  Simply  as  a  director. 

Q.  You  have  no  intimate  knowledge  of  the  business  ? 

A.  None  whatever,  no. 

Q.  At  the  time  you  were  managing  that  business,  was  there  much 
tonnage  moving  from  the  east  to  San  Francisco  over  the  rail  lines 
to  Puget  Sound  and  thence  down  over  your  boat? 

A.  Yes,  at  times  a  good  deal;  that  is,  at  the  time  the  differential 
was  on  with  the  Canadian  Pacific. 

Q.  What  would  you  say  as  to  the  extent  of  the  business  moving 
under  that  differential? 

A.  Compared  to  the  tonnage  that  a  city  of  this  size  should  have,  I 
should  say  that  it  was  very  small. 

Q.  Could  you  give  an  idea  in  tons? 

A.  No,  I  could  not.    You  mean  the  amount  that  we  carried? 
Q.  Yes,  per  trip. 

4955  A.  It  is  pretty  hard  to  get  at.    We  were  carrying  by  weight; 
generally  got  bulky  stuff. 
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Q.  Did  you  participate  in  the  through  rate  by  way  of  a  division, 
or  did  they  simply  buy  space  in  your  boats  ? 

A.  By  a  division. 

Q.  A  division  of  the  through  rate? 

A.  Yes,  sir. 

Q.  What  classes  of  traffic  moved  that  way — all  classes? 

A.  Well,  they  seemed  to  be  inclined  to  ship  all  the  bulky  goods, 
such  as  hops 

Q.  That  is  the  way  it  struck  you  ? 

A.  Yes.  They  would  bring  these  big  furniture  cars  full  of  hops, 
and  they  fill  a  ship  up  pretty  fast. 

Q.  They  moved  hops  that  way,  did  they  ? 

A.  They  did. 

Q.  Millinery  of  all  kinds? 

A.  Well,  a  good  many;  all  kinds  of  light  stuff.  There  was  some 
iron  came  there.  Of  course  we  limited  them  in  heavy  goods  over 
a  certain  weight.  We  wouldn't  take  them  except  under  special 
contract,  because  it  required  special  gear  to  lift  it  off  the  cars  and 
stow  it  in  the  ships;  but  the  bulk  of  the  stuff  was  generally  light 
merchandise,  bulky  merchandise. 

Q.  It  was  high-class,  then ;  the  rates  were  high  ? 

A.  It  may  have  been  high-class  so  far  as  the  railroad  was  con- 
cerned, but  our  cubic  capacity  couldn't  carry  it. 

Q.  You  know  how  goods  are  classified  for  rail  shipment  ? 

A.  Yes.  They  naturally  took  a  high-class  freight,  but  I  think  the 
bulk  offset  the  class-  as  a  general  thing. 

Q.  I  suppose  that  is  taken  into  account  when  rates  are  made? 

A.  Yes.     The  difference  in  the  steamer  was  that  we  could  not 
4956    manufacture  a  furniture  car  out  of  it.    The  capacity  was  not 
like  that  of  a  furniture  car,  an  ordinary  box  car.     We  had 
only  just  so  much  cubic  capacity. 

Q.  The  traffic,  then,  that  moved  was  in  part  at  least  high-class 
traffic? 

A.  High-class,  yes. 

Q.  And  you  also  brought  steel  products  that  way? 

A.  Yes.  There  were  considerable  iron,  plates,  different  products 
of  iron. 

Q.  You  didn't  complain  of  their  weight,  did  you? 

A.  No. 

Q.  Do  you  remember  how  many  years  that  traffic  was  going  on  ? 

A.  No,  I  do  not.    It  was  quite  a  number  of  years. 

Q.  Did  you  happen  to  know  what  effect  that  had  on  rates  gener- 
ally, transcontinental  rates? 

A.  No. 

Q.  You  didn't  meet  with  that? 

A.  No. 

(No  cross-examination.) 
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4957  H.  M.  McCAKTNEY, 

being  duly  sworn  as  a  witness  on  behalf  of  the  Complainant,  testified 
as  follows: 

Direct-examination  by  Mr.  Severance  : 

Q.  Mr.  McCartney,  where  do  you  live? 

A.  I  reside  in  Berkeley,  but  my  office  is  in  San  Francisco. 

Q.  What  is  your  position  at  the  present  time? 

A.  I  am  principal  assistant  engineer  of  the  Western  Pacific 
Railway. 

Q.  Now  under  construction? 

A.  Yes,  sir. 

Q.  What  is  your  profession? 

A.  Civil  engineer. 

Q.  How  long  have  you  been  in  that  business? 

A.  Since  1865. 

Q.  Did  you  ever  have  any  connection  with  the  laying  out  or  con- 
struction of  any  portion  of  what  now  constitutes  the  San  Pedro,  Los 
Angeles  &  Salt  Lake  Railroad? 

A.  Yes,  sir.  On  what  now  constitutes  that  road  I  have  been  con- 
nected with  three  surveys,  under  three  different  companies. 

Q.  I  wish  you  would  commence  with  the  first,  and  state  in  detail 
about  those  surveys,  where  they  ran,  the  name  of  the  company  for 
which  you  made  them,  or  the  individuals  (if  you  do  not  know  the 
corporate  name) ,  and  give  the  dates  as  nearly  as  you  can. 

A.  The  first  survey  was  in  1889  and  1890  for  the  Oregon  Short 

Line  and  Utah  Northern  Railway  Company.     These  surveys  began 

at  Milford,  Utah,  and  extended  to  the  Nevada-California  state 

4958  line.    There  were  some  other  surveys  into  California,  but  my 
remembrance  is  that  they  were  not  what  we  call  final  location. 

Q.  In  California? 

A.  Into  California;  yes,  sir.  The  line  was  finally  located  all 
through  Nevada  to  the  California-Nevada  state  line,  and  the  surveys 
extended  into  California,  but  without  consulting  old  note-books  I 
could  hardly  tell  you  whether  that  was  final  location  in  there.  I 
remember  making  the  filing  map  all  the  way  through  Nevada.  This 
survey  was  followed  by  construction  which  began  about  January  1, 
1890,  and  continued  until  October  14,  1890.  During  that  time  the 
greater  portion  of  115  miles  from  Milford,  Utah,  to  Caliente,  Nevada, 
was  graded  and  track-laying  had  begun  at  Milford.  7f  miles  of  track 
were  laid  of  which  3^  miles  were  finally  surfaced.  In  addition  to  the 
grading  from  Milford  to  Caliente,  a  30-mile  branch  from  Caliente 
to  Pioche  was  partially  graded,  but  no  track  was  laid  thereon.  On 
October  14, 1890, 1  received  orders  to  stop  all  work  south  of  Milford, 
and  this  was  accordingly  done.  This  7f  miles  of  track  was  subse- 
quently pulled  up. 

Q.  How  long  afterwards  ? 


McCartney.  3019 

A.  I  do  not  know  the  date,  nor  by  whose  orders  it  was  pulled  up. 
I  never  saw  this  grade  again  until  1896.  At  that  time  the  track  had 
disappeared. 

Q.  When  you  saw  that  grade  again  in  1896,  what  was  its  con- 
dition ? 

A.  The  track,  as  I  said,  had  disappeared.    The  condition  of  the 

grading  was  good.     I  went  over  the  whole  of  it  in  1896,  the  115 

miles  to  Caliente,  and  the  greater  portion  of  the  branch  to  Pioche. 

The  grading  remained  in  exceptionally  good  condition  considering 

the  lapse  of  time. 

4959  Q.  In  connection  with  what  business  were  you  down  there 
in  1896? 

A.  In  1896  a  company  was  organized  in  Salt  Lake  City,  called 
the  Utah  &  California  Railway  (or  Railroad).  This  company  de- 
sired to  build  a  road  from  Utah  to  California,  and  I  was  appointed 
as  chief  engineer. 

Q.  Who  were  the  gentlemen  interested  in  that  company  ? 

A.  If  it  is  permissible  to  read,  sir 

Q.  That  is  all  right. 

A.  In  looking  over  some  old  papers  last  night,  I  discovered  one 
of  the  letterheads  of  the  old  company.  I  didn't  know  that  I  had  it. 
George  Q.  Cannon  was  president ;  he  is  of  Salt  Lake  City ;  Theodore 
F.  Meyer,  of  St.  Louis,  first  vice-president;  Allen  G.  Campbell,  of 
Salt  Lake  City,  second  vice-president;  Abraham  H.  Cannon,  of  Salt 
Lake  City,  secretary  and  treasurer,  all  these  being  directors.  The 
seven  other  directors  were:  Wilford  Woodruff,  of  Salt  Lake  City; 
John  Dern,  of  Salt  Lake  City ;  John  M.  Allen,  of  St.  Louis ;  H.  A. 
Coven,  of  Salt  Lake  City ;  Joseph  F.  Smith,  of  Salt  Lake  City ;  W. 
S.  McCornick,  of  Salt  Lake  City;  Robert  C.  Lund,  of  St.  George, 
Utah. 

Q.  Those  gentlemen  were  the  projectors  of  this  proposed  line? 

A.  Yes,  sir. 

Q.  What  did  you  do  after  being  appointed  chief  engineer  of  that 
company  ? 

A.  The  first  thing  I  did,  by  direction  of  President  Cannon,  was  to 

go  to  Omaha  to  interview  the  receivers  of  the  Union  Pacific.     On 

March  9th  I  had  a  talk  with  Mr.  S.  H.  H.  Clark,  and  presented  him 

a  letter  from  Mr.  George  Q.  Cannon.    I  told  him  that  this  new 

4960  company  desired  to  make  a  survey  from  the  end  of  the  Oregon 
Short  Line  track,  at  Milford,  over  the  old  grading,  which  had 

not  been  used,  and  wished  to  know  whether  they  were  friendly  to 
the  enterprise  and  would  furnish  us  with  maps  and  notes.  He  told 
me  he  would  be  obliged  to  consult  the  other  receivers;  and  on  my 
return  in  the  afternoon  he  said  that  the  proposition  was  acceptable, 
and  took  me  to  Mr.  George  H.  Pegrin,  then  chief  engineer  of  the 
Union  Pacific,  and  gave  him  instructions  to  furnish  me  with  copies 
of  such  maps,  profiles  and  notes  as  I  desired.  I  stayed  in  Omaha 
several  days  and  made  out  a  list  of  what  I  wished  to  have,  and  these 
papers  were  sent  to  me  at  Salt  Lake  City  by  Mr.  William  Critzer, 
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then  chief  clerk  of  the  engineering  department.  The  delivery  of  the 
papers  extended  over  or  about  three  months,  and  the  bills  for  these 
were  paid  by  the  Utah  &  California  Railway.  On  my  return  to 
Salt  Lake  City  I  organized  a  survey  party,  and  made  a  survey 
over  this  old  grade  from  Milford,  Utah,  to  Caliente,  Nevada-,  and 
also  over  the  branch  line  to  Pioche,  and  these  maps  were  filed  by  the 
Utah  &  California  Railway.  No  construction  work  was  done,  and  in 
August,  1896,  I  received  orders  to  stop  the  survey  work.  This  enter- 
prise was  abandoned.    In  1901 

Q.  Did  you  change  that  survey  in  any  way  from  what  it  was? 

A.  Sir? 

Q.  Did  you  change  your  survey  in  any  way  ? 

A.  No,  sir.  The  survey  was  practically  the  same  as  the  Oregon 
Short  Line  route ;  it  followed  the  old  grade. 

Q.  That  was  in  1896? 

A.  In  1896,  yes,  sir. 

Q.  When  did  you  next  have  anything  to  do  with  the  survey 

4961  in  that  region? 

A.  In  1901,  on  March  26th,  I  started  a  survey  from  the  place 
where  this  old  grade  crossed  the  Utah-Nevada  line,  which  is  about 
75  miles  from  Milford. 

Q.  Had  the  track  been  laid  down  as  far  as  the  state  line? 

A.  Yes,  sir. 

Q.  That  town  is  called  Uvada,  isn't  it? 

A.  Yes ;  there  was  a  little  station  there  called  Uvada. 

Q.  Go  ahead. 

A.  At  this  time  the  track  had  been  laid  to  Uvada,  which  is  a 
short  distance  east  of  the  Nevada  line ;  in  other  words,  all  this  track 
was  in  Utah  and  none  of  it  in  Nevada.  I  started  this  survey  as  first 
engineer  of  the  San  Pedro,  Los  Angeles  &  Salt  Lake  road,  having 
been  instructed  that  the  directors  had  ordered  a  survey. 

Q.  Who  employed  you? 

A.  I  was  employed  by  Mr.  J.  Ross  Clark.  I  had  previously  done 
some  work  among  the  old  papers  of  the  Utah-California,  under  em- 
ployment of  Mr.  C.  O.  Whittemore,  of  Salt  Lake  City. 

Q.  What  was  Mr.  Whittemore's  relation  to  the  Clark  road  ? 

A.  He  was  connected  with  their  legal  department. 

Q.  He  was  their  attorney  in  Salt  Lake,  wasn't  he  ? 

A.  I  think  that  was  his  title,  yes,  sir. 

Q.  How  long  previously  had  you  been  looking  up  these  records  at 
the  request  of  Mr.  Whittemore? 

A.  I  think  I  started  to  look  them  up  about  January  1st.  I  was  in 
Salt  Lake  City  and  Mr.  Whittemore  had  interviewed  me  and  asked 
me  if  I  knew  about  the  old  survey  and  what  had  become  of  the  papers. 

Mr.  Dunne.  January  1st  of  what  year  ? 
Witness.  Of  1901. 

4962  Q.  Did  you  find  the  old  surveys  that  you  had  ? 

A.  Mr.  Whittemore  found  the  papers ;  I  did  not  find  them. 
The  first  I  saw  of  them,  they  were  in  the  office  of  an  electric  com- 
pany there. 
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Mr.  Kelly,  Utah  Light  &  Power  Company? 

Witness.  I  think  that  was  the  title.  I  am  not  positive  about  that, 
Judge.  I  know  it  was  a  company  in  which  several  of  the  directors 
of  the  Utah  &  California  had  been  interested.  I  started  this  survey 
on  March  26th,  1901,  over  the  old  grade,  and  reached  Caliente  on 
April  2d.  I  then  turned  the  survey  up  the  old  grade  toward  Pioche, 
and  reached  the  head  of  Condor  Canyon,  which  is  out  in  the  open 
country,  on  April  7th.  On  April  8th  I  started  the  survey  down  the 
Meadow  Valley  from  Caliente,  there  being  no  grading  at  that  time 
south  of  Caliente.  This  survey  was  continued  until  July  10th,  when 
it  reached  the  Nevada-California  state  line.  Now  as  regards  con- 
struction: after  I  had  left  Uvada,  construction  was  started  along 
the  old  grade  but  not  by  myself.  The  effort  was  made  to  patch  up 
some  grading  which  had  been  damaged,  and  finish  some  incomplete 
grading. 

Q.  By  your  company? 

A.  By  our  company,  but  not  under  my  personal  charge.  I  had 
nothing  to  do  with  any  of  the  construction  work  on  the  forty  miles 
from  Uvada  to 

Q.  Who  had  charge  of  that  ? 

A.  My  remembrance  is  that  this  work  started  under  Charles  O. 
Whittemore,  the  attorney  mentioned,  and  that  afterward  Mr.  Virgil 
Kelly,  of  Fillmore,  Utah,  was  put  in  charge.  The  men  furnishing 
the  teams  and  workmen  were  a  contracting  firm  from  Spring- 
4963  ville,  Utah,  called  Deal  &  Mendenhall.  There  was  also  a  man 
named  Adam  Paul,  of  Salt  Lake  City,  who  had  something  to 
do  with  this.  The  Oregon  Short  Line  contested  this  work  and  the 
matter  was  thrown  into  court,  resulting,  as  I  remember  it,  in  a  de- 
cision at  Carson,  Nevada,  that  the  San  Pedro,  Los  Angeles  &  Salt 
Lake  had  no  rights  there,  and  their  grading  forces  were  withdrawn. 
I  was  then  ordered  to  make  a  survey  through  some  other  pass,  so  as 
to  get  over  the  rim  of  Salt  Lake  Basin,  without  touching  any  of  this 
old  grade,  and  a  line  was  located  through  a  pass  called  Miller's 
Springs,  practically  adjoining  what  are  now  the  stations  of  Modena 
and  Caliente.  Very  little  grading  was  done  on  this  line,  all  of  it 
in  the  vicinity  of  Caliente. 

Q.  Is  that  north  or  south  of  Caliente  you  are  just  speaking  of? 

A.  The  line  is  north  of  Caliente,  and  whatever  grading  was  done 
was  done  north  of  Caliente. 

Q.  That  did  not  go  through  the  Meadow  Valley  ? 

A.  No,  sir. 

Q.  But  around  it? 

A.  By  way  of  explanation :  the  old  grading  which  was  done,  was 
on  one  of  the  forks  of  Meadow  Valley,  which  is  known  there  locally 
as  Clover  Valley,  and  the  Miller  Springs  line  did  not  touch  Clover 
Valley  but  came  over  the  pass  and  came  down  into  Meadow  Valley 
just  at  Caliente.  It  might  be  called  a  side  hill  line,  you  know,  versus 
a  drainage  line,  the  old  one  following  down  the  waters  of  Clover 
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Valley,  while  this  one  went  over  the  side  hills.    After  the  location 

had  been  started  from  Caliente  southward  down  the  Meadow  Valley, 

construction  work  was  commenced  at  Caliente,  on  May  6,   1901. 

On  May  14th  another  camp  was  put  in,  fourteen  miles  south 

4964  of  Caliente.    On  May  23d  a  contract  for  60  miles  southward 
from  Caliente  was  let  to  Deal  &  Mendenhall,  of  Springyille, 

Utah,  and  their  forces  were  scattered  at  various  places  over  this  60 
miles.    All  this  work  was  stopped  on  November  9,  1901. 

Q.  How  much  grading  or  construction  work  had  been  done  up  to 
November  9,  1901,  by  this  firm  ? 

A.  I  do  not  remember  exactly.  It  ran  into  tens  of  thousands  of 
dollars. 

Q.  What  class  of  work  was  it — grading? 

A.  Altogether  grading.  No  trestles  had  been  built  and  no  track 
had  been  laid.  On  November  5th,  6th  and  7th  there  was  a  confer- 
ence at  Salt  Lake  City  between  the  representatives  of  the  Oregon 
Short  Line  and  the  San  Pedro  road,  in  which  the  matter  was  dis- 
cussed of  making  a  joint  survey  from  Caliente  southward  as  far  as 
Bird  Springs  Summit. 

Q.  What  place? 

A.  Bird  Springs  Summit,  in  the  vicinity  of  the  Nevada-California 
line,  the  idea  being  that  each  company  should  peaceably  build  its  own 
line  through  the  canyon  portion,  and  it  was  after  this  conference  that 
the  order  to  stop  work  was  given.  A  joint  survey  was  started  about 
November  15th,  and  was  carried  on,  as  I  remember  it,  to  completion, 
each  party  locating  its  own  line,  and  by  agreement  not  coming  within 
20  feet  of  the  line  of  the  other  party.  The  San  Pedro  Railroad  took 
the  righthand  side  of  the  canyon,  going  south,  and  the  Oregon  Short 
Line  the  lefthand  side.  This  joint  survey  was  completed  sometime 
in  the  spring  of  1902,  and  some  time  later  in  the  year,  at  a  date  which 
I  cannot  accurately  fix,  I  received  orders  to  disregard  both 

4965  of  these  lines  and  put  in  a  final  location  for  the  San  Pedro  on 
the  best  line  the  country  afforded.     This  was  done  and  a  grad- 
ing contract  let  to  the  Utah  Construction  Company,  and  this  line  was 
graded  and  the  track  laid  on  it. 

(A  recess  was  here  taken  until  2  o'clock  p.  m.) 

Q.  Where  did  that  line  run  through  the  Meadow  Valley  Wash  with 
reference  to  these  two  lines  that  had  been  surveyed  under  the  joint 
survey  ? 

A.  It  entirely  disregarded  both  of  the  lines  and  ran  across  them 
and  on  them  and  any  place  wherever  the  best  ground  was  afforded. 

Q.  What  change  did  you  make  in  the  line  across  the  desert?  You 
said  you  had  already  surveyed  as  far  as  the  Nevada-California  line. 
When  you  made  this  new  survey  did  you  change  that  route  ? 

A.  That  didn't  come  under  my  management.  That  was  handled 
from  the  office  of  the  chief  engineer  in  Los  Angeles. 

Q.  How  far  did  your  work  extend? 
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A.  To  the  Nevada-California  line  at  that  time. 

Q.  Well,  that  is  what  I  am  speaking  of. 

A.  Yes,  sir. 

Q.  That  is  what  I  am  asking.  You  stated  that  a  survey  was  made 
by  the  San  Pedro  clear  across  to  the  California  and  Nevada  line. 

A.  Yes,  sir. 

Q.  Now,  this  survey  made  under  this  joint  arrangement:  as  I 
understand  it,  the  two  surveys  only  extended  through  the  Meadow 
Valley  Wash ;  is  that  true  ? 

A.  No,  sir,  it  extended  to  a  place  named  Bird  Springs  Pass,  which 
is  in  the  vicinity  of  the  California  line  but  in  Nevada. 

4966  Q.  There  were  two  surveys  clear  up  to  that  point? 
A.  Yes,  sir. 

Q.  That  is  across  the  desert? 

A.  Yes,  sir ;  it  is  all  desert  in  that  country. 

Q.  After  you  came  across  the  canyon,  that  was  in  the  open 
country  ? 

A.  Yes,  sir. 

Q.  When  the  San  Pedro  road  was  constructed,  was  it  constructed 
along  the  survey  that  had  been  made  by  itself  at  the  time  the  joint 
survey  was  made? 

A.  No,  sir;  both  of  the  joint  survey  lines  were  disregarded. 

!Q.  On  the  desert  as  well  as  in  the  canyon? 

A.  Yes,  sir. 

Q.  What  change  was  made  and  how  great  a  change  was  made  after 
you  got  out  of  the  canyon  ? 

Q.  Why,  nothing  more  remarkable  that  I  know  of.  The  maps  on 
file  in  the  San  Pedro  engineers'  office  will  show. 

Q.  Did  you  move  the  line  to  one  side  any  great  distance? 

A.  No,  sir,  no  very  great  distance. 

Q.  But  you  did  not  occupy  either  the  survey  across  the  desert  made 
by  the  San  Pedro  or  the  one  made  by  the  Short  Line? 

A.  Neither  one. 

Q.  Except  in  places? 

A.  Yes,  sir. 

Q.  Will  you  state  just  the  extent  of  the  construction  work  outside 
of  surveying  that  was  done  by  the  San  Pedro  line  previous  to  the 
time  that  you  received  the  orders  to  survey  a  new  line,  disregarding 
these  two  surveys? 

A.  I  could  not  give  it  to  you  exactly,  but  it  will  all  be  shown  in  the 
final  voucher  paid  to  Deal  &  Mendenhall. 

4967  Q.  I  don't  suppose  you  can  give  it  with  accuracy,  but  will 
you  give  us  the  best  you  can?    I  don't  mean  the  construction 

in  California  but  the  construction  in  Nevada. 

A.  Yes,  sir.  My  remembrance  is  that  the  San  Pedro,  up  to  the 
time  that  work  was  stopped,  in  November,  1901,  had  spent  in  the 
vicinity  of  $100,000. 

Q.  Where  was  that  money  expended  and  on  what  kind  of  work? 
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A.  It  was  altogether  in  grading,  and  I  think  that  was  the  expendi- 
ture on  the  60-mile  contract  let  to  Deal  &  Mendenhall  from  Caliente 
southward. 

Q.  In  making  this  joint  survey,  was  the  line  that  you  established  a 
line  of  definite  location? 

A.  Yes,  sir. 

Q.  At  the  time  you  were  instructed,  in  1902,  to  make  an  additional 
survey,  did  the  Oregon  Short  Line  have  surveyors  in  the  field  ? 

A.  I  think  not. 

Q.  How  long  before  that  had  they  left  the  field? 

A.  That  I  couldn't  tell;  I  can't  fix  the  date  of  that  order. 

Q.  Can  you  recall  how  long  that  was  after  you  finished  the  survey 
to  this  point  near  the  Nevada  and  California  boundary? 

A.  No,  sir. 

Q.  Or  was  it  immediately? 

A.  No,  sir,  I  cannot;  I  have  nothing  to  remember  it. 

Q.  Do  you  remember  what  you  were  doing  in  the  meantime? 

A.  Nothing  but  survey  work. 

Q.  Do  you  remember  where  you  were  doing  survey  work? 

A.  For  the  San  Pedro  road.  We  were  doing  survey  work  at  the 
Miller's  Springs  Pass,  which  is,  as  I  said  before,  a  line  to  connect 

Modena  with  Caliente. 
4968        Q.  That  was  the  last  work  you  did? 
A.  That  was  going  on  at  this  time. 

Q.  Do  I  understand  you  correctly  that  surveying  work  on  the  part 
of  the  San  Pedro  was  going  on  practically  clear  across  the  state  of 
Nevada  at  the  same  time? 

A.  Yes,  sir,  and  in  Utah  also. 

Q.  Now,  what  work  was  done  in  Utah  ? 

A.  We  started  a  line  out  of  Salt  Lake  City  to  come  down  and 
connect  at  Modena  with  this  Miller's  Springs  line. 

Q.  Was  that  surveyed  through? 

A.  No,  sir,  it  never  got  through ;  it  didn't  get  half  way  down. 

Q.  When  you  went  down  there,  in  the  first  place,  to  survey  along 
the  old  grade  in  Nevada  to  the  southwest  from  Uvada,  had  the  Ore- 
gon Short  Line  a  crew  of  surveyors  at  work  down  there? 

A.  No,  sir. 

Q.  How  long  after  you  got  there  did  their  surveyors  appear? 

A.  Oh,  I  saw  no  one  until  May. 

Q.  You  started  in  in  March  ? 

A.  March  26th. 

Q.  Where  did  you  see  them  then? 

A.  I  saw  them  in  the  Meadow  Valley  below  Caliente. 

Q.  What  were  they  doing? 

A.  They  were  running  lines. 

Q.  How  large  a  crowd  did  they  have  there? 

A.  I  do  not  remember. 

Q.  Do  you  remember  of  the  line  that  was  constructed  by  Mr. 
McCune,  Mr.  Eccles  and  their  associates,  66  miles  of  road  in  southern 
Utah? 


McCABTNEY.  3025 

A.  I  was  not  there  at  the  time  they  laid  the  track.     I  rode  over 
the  road  afterwards.    They  laid  the  track  on  about  75  miles 
4969    of  grade  which  had  been  made  in  1890,  in  other  words,  from 
Milf  ord  to  Uvada.    I  never  saw  this  until  1901. 

Q.  At  the  time  you  first  saw  it,  in  1901,  was  it  still  run  by  these 
gentlemen  independently,  or  had  the  Oregon  Short  Line  taken  it  over  ? 

A.  The  Short  Line  had  not  taken  it  over.  It  was  run  by  Messrs. 
Eccles 

Q.  It  was  run  by  them  at  the  time  you  went  down  to  commence 
your  survey  ? 

A.  Yes,  sir. 

Q.  Do  you  remember  how  long  after  that  the  Short  Line  manage- 
ment took  possession  of  it? 

A.  So  far  as  I  know  they  took  possession  in  April,  1901. 

Q.  When  you  went  to  work  on  this  survey,  did  you  have  any  old 
profiles  and  maps  and  field-notes  that  had  been  made  at  the  time 
of  these  previous  surveys? 

A.  Yes,  sir,  I  had  the  maps  and  profiles  that  the  Utah  &  California 
had  used  in  1896. 

Q.  Where  did  you  get  them? 

A.  At  that  time  they  were  furnished  me  by  Mr.  Whittemore. 

Q.  You  don't  know  where  he  got  them  ? 

A.  No,  sir. 

Q.  Were  you  present  at  any  time  when  the  Short  Line  men  and 
teams  went  to  work  down  there,  at  the  same  time  that  Deal  and  Whit- 
temore were  working? 

A,  No,  sir.     All  that  time  I  was  ahead  with  the  surveys. 

Q.  You  didn't  see  any  of  the  collisions  between  the  respective 
parties  ? 

A.  No,  sir,  none  at  all. 

Q.  Were  any  of  these  men  that  were  working  along  there  at  that 
time  working  under  your  direction  ? 

A.  No,  sir. 

Q.  You  were  doing  survey  work? 

A.  I  was  ahead  with  the  survey  all  the  time. 
i970        Q.  Do  you  remember  how  long  it  took  you  to  make  that  final 
location  of  the  line  on  which  it  was  built? 

A.  No,  sir,  I  do  not.  I  do  not  remember.  It  would  be  a  matter  of 
record  on  the  filing  maps. 

Q.  But  you  don't  recall? 

A.  No,  sir.  The  legend  on  each  filing  map  states  the  date  at  which 
the  survey  commenced  and  was  completed. 

Q.  When  did  you  first  learn  that  a  consolidation  of  interests  had 
taken  place  between  the  Short  Line  and  the  San  Pedro  ? 

A.  I  presume  your  question  refers  to  the  joint  survey? 

Q.  No,  I  don't  mean  that.  I  mean  at  the  time  you  first  learned  that 
the  Short  Line  were  going  to  turn  over  to  the  San  Pedro  their  line 
in  southern  Utah  and  western  Nevada  and  only  one  line  was  to  be 
constructed  through. 
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A.  I  don't  think  I  was  ever  notified  of  that  at  all.  The  first  thing 
that  would  lead  me  to  a  belief  of  that  kind  was  the  orders  received 
in  1902  to  disregard  the  joint  survey  of  both  lines  and  make  an  indi- 
vidual survey  on  which  to  build  the  San  Pedro. 

Q.  That  was  some  time  in  1902,  and  you  can't  fix  the  date? 

A.  No,  sir,  I  can't  fix  it. 

Q.  But  you  were  not  then  advised  that  the  Short  Line  had  amalga- 
mated their  interests  with  the  San  Pedro  ? 
A.  No,  sir. 

Q.  When  did  you  first  hear  it? 

A.  I  don't  think  I  was  ever  told  of  the  fact  at  all.  I  remember 
reading  about  it  in  the  papers.    Partly  conjecture  and  partly  news. 

Q.  That  was  the  first  you  knew  of  it  ? 
A.  Yes,  sir. 

4971  Q.  What  was  done  towards  securing  right-of-way  by  the  San 
Pedro  road  previous  to  this  amalgamation  or  previous  to  the 

time  you  were  told  to  disregard  the  two  surveys  and  make  a  new 
survey  ? 

A.  The  San  Pedro  had  bought  right-of-way  through  various  pieces 
of  land  in  the  Meadow  Valley;  they  had  bought  none  in  Utah  that 
I  know  of,  nothing  under  my  charge,  and  I  think  that  is  all.  I  fur- 
nished to  the  attorneys  several  maps  showing  the  right-of-way  that 
would  be  needed  on  my  location.  The  country,  as  a  rule,  was  almost 
uninhabited ;  very  few  pieces  of  land  that  were  under  private  owner- 
ship. 

Q.  Almost  all  public  lands,  were  they? 

A.  Nearly  all  of  it  public  lands. 

Cross-examination  by  Mr.  Kelly  : 

Q.  Mr.  McCartney,  in  fact  most  of  the  land  through  which  all  of 
the  surveys  run  was  really  unsurveyed  land  of  the  United  States  a* 
that  time,  in  1901,  was  it  not  ? 

A.  I  should  have  to  get  a  map,  Judge,  and  look  at  that  before  I 
could  commit  myself  to  a  positive  answer. 

Q.  Can't  I  refresh  your  recollection  by  calling  your  attention  to  the 
fact  that  there  was  unsurveyed  land  up  towards  Panaca  on  the 
Pioche  branch? 

A.  Yes,  sir. 

Q.  But  the  rest  of  it  was  practically  unsurveyed  land  ? 

A.  No,  sir,  I  don't  think  that  is  a  fact.  For  instance,  the  land  at 
Caliente  was  surveyed  for  several  miles. 

Q.  What  is  the  next  ranch  down  below  there  ?  I  can't  think  of  the 
name. 

A.  The  name  is  out  of  my  head,  too.  It  was  surveyed  for  several 
miles  below  Caliente. 

4972  Q.  Below  the  point  where  the  Delemar  mines  had  their 
pumping  works? 

A.  Yes,  sir. 

Q.  Now,  up  beyond  that  did  you  survey  for  a  short  distance? 
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A.  .Yes,  sir.  Then  there  was  a  long  stretch  of  unsurveyed  land 
reaching  down  to  Keans  Springs.  Then  the  surveys  commenced 
again  and  extended  all  the  way  to  the  Moapa  River  and  a  short  dis- 
tance beyond.  Then,  between  that  and  the  Vegas  there  were  some 
fraudulent  surveys,  and  there  were  some  unsurveyed  lands,  and  then 
the  surveys  began  again  and  ran  all  the  way  through  the  Vegas 
Valley.  That  is  a  question,  Judge,  that  is  very  hard  to  answer  off- 
hand, but  the  filing  maps  of  the  survey  will  answer  that  question  ab- 
solutely and  accurately. 

Q.  Under  the  Act  of  1875,  the  only  difference  was  that  the  De- 
partment, under  the  recent  regulations,  would  approve  the  maps  as 
to  the  surveyed  lands  and  would  file  them  for  information  only  as  to 
unsurveyed  lands? 

A.  Yes,  sir. 

Q.  That  is  the  only  difference? 

A.  That  is  a  fact,  yes. 

Mr.  Severance.  Who  was  the  chief  engineer  of  the  road  ? 

Witness.  Harry  Hogwood  of  Los  Angeles. 

Mr.  Severance.  Is  he  still  in  Los  Angeles  ? 

Witness.  Yes,  sir. 

Q.  The  first  surveys  that  were  made  on  that  line  were  made  in 
1889  and  1890? 

A.  Yes,  sir. 

Q.  At  that  time  you  were  in  the  service  of  the  Union  Pacific  Rail- 
way? ' 

A.  The  Union  Pacific,  yes,  sir. 

Q.  And  reported  to  the  engineer  of  that  road  at  Omaha? 
A.  Yes,  sir. 
4973        Q.  The  surveys  you  made  extended  from  Milford  southerly 
and  westerly  to  the  Nevada-Utah  state  line? 

A.  Yes,  sir. 

Q.  At  about  the  crossing  of  the  line,  at  a  place  now  known  as 
Uvada  or  thereabouts? 

A.  Yes,  sir. 

Q.  You  then  continued  your  surveys  down  through  the  Clover 
Valley  Wash  to  the  junction  with  the  Meadow  Valley  ? 

A.  Yes,  sir. 

Q.  To  a  place  now  called  Caliente? 

A.  Yes,  sir. 

Q.  Then  called  Clover  Valley  Junction  ? 

A.  Well,  it  had  several  names.  It  was  called  on  pur  maps,  if  you 
ever  refer  to  them,  as  Piper  Junction  at  one  time. 

Q.  From  there  you  surveyed  a  line  up  towards  Pioche,  beyond 
the  head  of  the  Condor  Canyon? 

A.  Yes,  sir. 

Q.  All  of  the  surveys  thus  far  made  were  on  behalf  of  the  corpo- 
ration known  then  as  the  Oregon  Short  Line  and  Utah  Northern 
Railway  Company? 
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A.    Ygs   sir 

Q.'  The'  filing  maps,  for  filing  in  the  local  land  offices  in  Utah  and 
Nevada,  were  made  in  the  name  of  that  company  and  by  you  as  its 
authorized  engineer? 

A.  Yes,  sir,  I  made  the  maps  and  gave  the  facts  on  which  Mr. 

Bogue  signed  them. 

Q.  Those  maps,  however,  were  made  up  by  you  personally? 
A.  Yes,  sir,  in  Salt  Lake  City. 

Q.  You  also  continued  that  line  by  surveys  from  Cahente— I  shall 
call  it  Caliente  all  the  way  through  to  avoid  mixing  it  up,  although 
it  was  then  Clover  Valley— you  continued  the  surveys  from  Caliente 
to  the  Nevada-California  line? 

A.  Yes,  sir. 
4974        Q.  And  you  also  made  up  maps,  a  profile  of  the  road,  as  re- 
quired by  the  Department  regulations,  covering  the  whole  line 
through  from  Caliente  to  the  California  state  line  ? 
A.  Yes,  sir. 

Q.  Those  maps  were  all  made  and  filed  in  1889  and  1890,  were  they 
not? 

A.  Yes,  sir. 

Q.  And  were  made  in  the  name  of  the  Oregon  Short  Line  and  Utah 
Northern  Railway  Company? 
A.  Yes,  sir. 

Q.  Do  you  know  whether  those  maps  at  that  time  were  approved 
by  the  Department? 
A.  I  do  not. 

Mr.  Dunne.  What  year  was  that? 
Mr.  Kellt.  1889  and  1890. 

Witness.  Principally  in  1890.  That  would  be  a  matter  for  the 
chief  engineer's  office.    I  was  simply  a  subordinate,  you  know. 

Q.  Now,  the  construction  work  was  begun  by  the  Oregon  Short 
Line  and  Utah  Northern  Eailway  Company  in  1889  or  1890? 
A.  About  January  1, 1890. 

Q.  And  the  grade  was  completed  across  the  plains,  the  Escalante 
Desert,  to  Caliente — practically  completed? 

A.  No,  sir,  there  were  stretches  left  in  there  that  were  not  com- 
pleted ;  some  of  the  work  had  never  been  touched  at  all  when  it  was 
shut  down.  The  amount  was  small.  From  Milford  to  Caliente — the 
nearest  mile  is  115  from  Milford  to  Caliente;  there  must  have  been 
104  or  105  miles  of  that  absolutely  completed,  the  remainder  being  in 
various  conditions — some  of  it  partially  completed,  some  of  it  un- 
touched. 

Q.  The  work  across  to  the  Nevada  state  line  was  what  you  might 
call  light  work  ? 
4975        A.  Yes ;  75  miles  of  comparatively  light  work. 

Q.  Beyond  the  Nevada  state  line  to  Caliente  there  was  a 
very  considerable  amount  of  heavy  work  ? 

A.  Yes,  sir;  it  changed  right  into  canyon  work  there,  a  short  dis- 
tance toward  Caliente. 
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Q.  I  believe  there  are  how  many  tunnels  ? 

A.  Six. 

Q.  Those  tunnels  were  completed  ? 
tA.  No,  sir. 

Q.  Were  they  not  completed  ? 

A.  No,  sir;  some  of  them  were  completed  and  some  not.  My  re- 
membrance is  that  there  were  three  which  were  not  completed  when 
work  was  stopped. 

Q.  The  other  four  were  completed  and  lined  ? 

A.  There  were  six  altogether.  My  remembrance  is  that  three 
were  entirely  completed  and  lined  with  timber,  and  the  other  three 
were  nearly  completed ;  I  am  sure  that  the  headings  were  out  of  all  of 
them.  Any  incomplete  work  would  be  portions  of  the  benches  or 
portals  or  things  of  that  kind. 

Q.  So  far  as  the  heavy  work  was  concerned,  they  were  largely  com- 
pleted? 

A.  Yes.  A  very  large  percentage  would  be  done.  All  the  headings 
were  through.    I  worked  through  every  one  of  them  in  1901. 

Mr.  Lovett.  What  do  you  mean  by  "  headings  "  ? 

Witness.  The  heading  is  the  top  portion  of  the  tunnel.  It  is  cus- 
tomary to  take  the  top  out  first,  you  know,  and  then  follow  up  with 
the  bottom,  which  is  called  the  bench. 

Mr.  Dunne.  Were  they  all  bored  through  ? 

Witness.  The  headings  were  through  all  six;  the  benches  were 

through  on  three  of  them  and  nearly  through  on  the  other  three. 

4976        Q.  At  the  time  of  the  suspension  of  that  work,  which 

occurred  October  14,  1890,  was  there  anything  known  to  you 

or  spoken  of  as  to  the  reasons  for  suspension  ? 

A.  I  received  a  note  from  Omaha  that  we  would  probably  be 
obliged  to  suspend ;  it  must  have  been  two  months  before  that,  at  the 
time  of  the  failure  of  Baring  Bros.,  which  was  the  cause  assigned. 
London  finances  was  the  cause  of  the  suspension,  as  I  have  always 
understood  it. 

Q.  After  you  left  the  work,  then,  in  1890,  you  did  not  see  it  again 
until  1896? 

A.  Yes,  sir. 

Q.  At  that  time  you  were  employed  by  George  Q.  Cannon's 
company  ? 

A.  Yes,  sir. 

Q.  And  you  went  to  Omaha  ? 

A.  Yes,  sir. 

Q.  To  see  the  receivers  of  the  Union  Pacific  Railway  Company? 

A.  Yes,  sir. 

Q.  The  Union  Pacific  Railway  Company  was  in  the  hands  of  re- 
ceivers and  had  been  then  for  some  three  years  ? 

A.  Yes,  sir. 

Q.  The  Oregon  Short  Line  and  Utah  Northern  Railway  Company 
was  also  in  the  hands  of  receivers? 

A.  So  far  as  I  know,  yes.    They  had  the  say  about  these  matters. 
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Q.  And  do  you  know  how  many  sets  of  receivers  were  appointed 
for  the  different  mortgage  divisions  of  the  Short  Line  ? 

A.  No,  sir ;  I  had  been  out  of  that  part  of  the  world ;  I  don't  know 
the  details  of  that. 

Q.  You  had  access  at  that  time  to  the  original  maps  and  the 
original  field-notes  of  the  survey  which  had  been  made  by  yourself 
in  1890? 

A.  Yes,  sir. 

Q.  You  examined  them? 
A.  Yes,  sir. 

4977  Q.  Did  you  get  copies  or  the  originals  of  those  field-notes? 
A.  Copies  in  every  instance. 

Q.  Blue-print  copies  of  maps  and  copies  of  field-notes? 

A.  Yes,  sir. 

Q.  When  you  made  your  survey  for  the  Utah  &  California  Com- 
pany, you  went  on  to  that  line  and  used,  in  making  your  surveys  and 
maps  for  information,  the  blue-prints  of  the  old  line  as  originally 
constructed  and  the  field-notes  of  the  surveys  made  at  that  time? 

A.  Yes,  sir. 

Q.  From  that  information  you  made  up  new  maps  for  the  Utah  & 
California  Company,  to  be  filed  in  Utah  ? 

A.  Yes,  sir. 

Q.  Those  were  made  by  you  as  chief  engineer  of  that  company? 

A.  Yes,  sir. 

Q.  And  you  saw  to  their  filing  in  the  offices  of  the  land  department 
in  Utah? 

A.  Yes,  sir. 

Q.  At  that  time  you  also  carried  forward  the  surveys  down  the 
Clover  Valley  Wash  toward  Caliente? 

A.  Yes,  sir,  and  all  the  way  to  Caliente. 

Q.  All  the  way  to  Caliente  ? 

A.  Yes,  sir. 

Q.  And  from  Caliente  to  Pioche? 

A.  Yes,  sir. 

Q.  At  that  time  did  you  have  occasion  to  examine  the  articles  of 
incorporation  of  the  Utah  &  California  Company  ? 

A.  No,  sir,  I  don't  remember  ever  examining  them. 

Q.  Do  you  know  whether  or  not  at  that  time  the  Utah  &  California 
Company  had  any  corporate  power  to  own  or  acquire  a  railroad 
within  the  limits  of  the  state  of  Nevada  ? 

A.  I  do  not. 

Q.  Your  work  of  surveying  on  that  land  was  stopped  in 

4978  August  of  1896? 

A.  1896,  yes,  sir. 
Q.  You  heard  nothing  more  of  it  until  1901  ? 
A.  Nothing  more. 

Q.  You  lived  in  Salt  Lake  all  along  ? 

A.  Oh,  no,  sir ;  I  was  on  this  coast  and  in  Alaska  and  all  sorts  of 
places. 


McCartney.  3031 

Q.  Between  1896,  when  you  suspended  work  for  the  Utah  &  Cali- 
fornia, and  1901,  when  you  went  to  work  again,  you  had  heard  of 
the  fact  of  the  sale  of  the  Oregon  Short  Line  &  Utah  Northern 
Railway  Company  at  foreclosure  sale  ? 

A.  Yes,  sir,  I  had. 

Q.  And  you  knew  it  was  being  operated  by  the  new  company? 

A.  Yes,  sir. 

Q.  In  1901  you  were  again  employed  in  respect  of  those  surveys? 

A.  Yes,  sir;  in  1901,  at  the  first  of  the  year,  I  was  in  Salt  Lake 
City;  I  had  recently  come  there  from  Arizona,  and  I  met  Mr.  Whitte- 
more,  and  he  asked  me  what  I  knew  about  the  old  surveys,  and  that 
is  the  way 

Q.  Can  you  tell  me  about  the  date  that  you  were  first  approached 
by  Mr.  Whittemore? 

A.  It  was  about  the  first  of  January;  that  is  all  that  I  can  re- 
member. 

Q.  Did  he  at  that  time  tell  you  what  corporation  he  was  repre- 
senting ? 

A.  No,  sir. 

Q.  When  did  you  first  hear  of  the  San  Pedro  road?  I  shall  call 
the  San  Pedro,  Los  Angeles  &  Salt  Lake  the  San  Pedro  hereafter. 
When  did  you  first  hear  of  the  San  Pedro  road  appearing  on  the 
scene  for  any  work  or  information  ? 

A.  Sometime  in, the  falj  of  1900. 
4979        Q.  But,  Mr.  McCartney,  the  San  Pedro  road  was  not  incor- 
porated until  March  21st. 

A.  Yes,  sir. 

Q.  Now,  What  I  want  to  get  at  is — I  will  ask  you  the  question  di- 
rect: Wasn't  Whittemore  assuming  to  act  in  the  name  of  the  Utah 
'&  California  Company  at  the  time  he  came  to  you  ? 

A.  Yes,  sir. 

Mr.  Dunne.  Was  that  in  January,  1900  ? 

Witness.  No,  sir,  in  the  fall  of  1900.  And  I  should  like  to  explain 
about  the  Judge's  question.    Did  you  use  the  word  "  proposed  ?  " 

Q.  No,  I  did  not. 

A.  Excuse  me;  it  is  my  mistake,  then.  In  the  fall  of  1900  I  was 
living  in  Arizona,  and  in  correspondence  with  some  engineer  friends 
they  told  me  of  this  proposed  road.  It  had  no  name,  by  the  way,  at 
that  time. 

Mr.  Severance.  Known  as  the  Clark  road,  wasn't  it  ? 

Witngess.  It  was  so  known  afterward.  It  had  no  name  at  all  at 
that  time. 

Q.  Now,  Mr.  McCartney,  did  you  understand  at  that  time  that 
Whittemore  was  acting  for  the  corporation  then  known  as  the  Utah 
&  California  Company  ? 

A.  Yes,  sir,  I  did. 

Q.  That  is  to  say,  the  Church  Company— the  Cannon  Company? 

A.  Yes,  sir.  He  hired  me  in  the  latter  part  of  February  to  go 
over  that  line  from  Milford  to  Pioche  and  see  what  the  condition  of 
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it  was,  and  he  paid  me  personally.    I  understood  that  the  pay  was 
from  the  Utah  &  California  Company. 

Q.  Your  engagement  to  commence  work  for  the  San  Pedro  Com- 
pany, however,  was  made,  and  you  commenced  work  on  March  26th? 
A.  Yes,  sir.    I  think  I  was  engaged  by  them  on  March  20th. 

4980  Q.  That  was  the  day  before  its  incorporation  ? 
Mr.  Severance.  Part  of  the  story. 

Mr.  Kelly.  Yes,  part  of  the  story;  that  is  what  I  am  getting  at. 

Q.  Now,  you  went  down  and  went  over  the  Short  Line's  railway 
and  over  the  Utah  &  Pacific— the  Eccles  road,  to  the  end  of  the  line? 

A.  Yes,  sir. 

Q.  With  your  party? 

A.  Yes,  sir. 

Q.  And  you  left  the  train  there  and  started  forward  surveying  on 
the  old  line? 

A.  Yes,  sir. 

Q.  You  had  with  you  at  that  time  the  same  notes  and  profiles  that 
you  had  used  in  the  survey  of  1896,  or  copies  of  them? 

A.  It  was  either  the  same  notes  or  copies. 

Q.  And  you  laid  the  survey  of  1896  on  the  identical  line  that  had 
been  originally  laid  out  in  1890  and  1891  ? 

Mr.  Lovett.  1889. 

Mr.  Kelly.  1889  and  1890,  yes. 

A.  The  line  was  run  to  fit  the  old  grade.  If  there  were  differ- 
ences or  discrepancies,  why,  I  would  differ  from  the  old  surveys  in 
those  particulars. 

Q.  But  the  last  line  that  you  ran  was  run  so  as  to  correctly  locate 
and  define  and  embrace  in  the  proposed  right-of-way,  the  old  grade, 
tunnels  and  improvement  work  that  was  done  by  the  Short  Line 
Company  in  1890? 

A.  Yes,  sir. 

Q.  The  same  thing  is  true  of  the  surveying  done  by  you  on  the  line 
toward  Pioche  from  Caliente? 

A.  Yes,  sir. 

Q.  The  line  of  survey  made  by  you,  then,  was  to  cover  and  take 
the  old  grade  and  all  of  the  old  work  ? 
A.  Yes,  sir. 

4981  Q.  Did  you  at  that  time  make  any  estimate  of  the  value  of 
the  roadbed,  of  the  completed  or  partially  completed  roadbed, 

grade,  tunnels  and  improvements  on  that  line  ? 

A.  No,  sir. 

Q.  You  completed  that  Condor  Canyon  survey,  as  I  understand 
you,  on  April  7th? 

A.  Yes,  sir. 

Q.  At  the  time  you  had  completed  that  work  on  April  7th,  had 
you  heard  anything  about  the  advent  of  the  Oregon  Short  Line  con- 
struction party  at  Uvada? 

A.  I  was  trying  to  remember. 

Q.  If  you  don't  remember,  very  well. 
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A.  I  will  just  say  this.  I  made  that  survey  from  Caliente  to  the 
head  of  Condor  Canyon  near  Pioche,  and  stopped  most  of  the  time 
at  Panaca,  and  while  I  was  stopping  at  Panaca,  about  that  time,  I 
heard  from  the  stage  men  and  the  teamsters  that  there  had  been 
trouble  over  there  at  Uvada. 

Q.  These  surveys  that  you  made  you  reduced  into  the  form  of 
field-notes  and  made  a  profile.  Can  you  give  the  date  of  the  making 
of  the  first  and  the  several  maps  covering  that  ? 

A.  I  made  a  map,  Judge !  not  a  profile. 

Q.  Just  a  map. 

A.  You  understand  under  the  United  States  law 

Q.  Yes,  I  understand.     They  call  it  a  map  or  a  profile. 

A.  Well,  it  is  a  map.  I  made  maps.  I  do  not  recall  the  various 
dates.    That  would  be  a  matter  of  record. 

Q.  Did  you  make  those  maps,  I  mean  the  drawing  of  the  maps 
and  reducing  the  field-notes  into  the  form  of  a  map, — did  you  do  that 
out  in  the  field  or  back  at  Salt  Lake  ? 

A.  At  Salt  Lake. 

Q.  After  your  return? 

A.  Yes,  sir. 

Q.  Now,  you  returned  to  Caliente  about  the  8th  of  April  ? 

4982  A.  Yes,  sir. 

Q.  And  started  surveying  southwesterly? 

A.  Yes,  sir. 

Q.  How  long  did  you  personally  continue  in  the  field  southwest- 
erly from  Caliente? 

A.  That  I  would  have  to  look  up  in  my  diaries.  The  surveys  were 
turned  over  to  Mr.  Charles  J.  Moore  as  locating  engineer. 

Q.  Let  me  refresh  your  recollection.  Did  you  make  any  of  the 
maps,  so  that  they  were  in  form  for  submission  to  the  board  of 
directors  of  the  San  Pedro  Company  for  adoption,  earlier  than  the 
middle  of  May? 

A.  I  could  not  give  you  dates  without  looking  them  up,  Judge. 

Q.  All  right.  When  was  the  first  time  that  you  saw  the  Oregon 
Short  Line  people  at  work  on  the  grade,  and  what  were  they  then 
doing?    I  mean  in  a  general  way,  what  work  were  they  doing? 

A.  They  were  doing  grading  work  in  the  vicinity  of  Caliente. 

Q.  Can  you  give  about  that  date?    It  must  have  been  in  July. 

A.  You  see  I  never  went  over  the  line  between  Uvada  and  Cal- 
iente after  I  made  the  survey ;  during  all  the  trouble  with  the  grading 
and  the  track  laying  I  never  went  over  that  line. 

Q.  Then,  you  don't  know? 

A.  No,  sir.  I  remember  going  from  Caliente  up  a  short  distance 
to  find  either  Deal  or  Mendenhall  one  time,  and  found  some  other 
men  in  there  at  work,  which  they  said  were  Oregon  Short  Line  men. 

Q.  You  spoke,  Mr.  McCartney,  of  the  matter  being  taken  to  court 
and  a  decision  rendered  at  Carson.    Do  you  remember  that  be- 

4983  fore  the  Carson  decision  was  rendered  the  matter  had  been  tried 
out  before  the  Secretary  of  the  Interior  at  Washington  and 

about  the  date  of  the  decision  there? 
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A.  No,  sir. 

Q.  Could  I  refresh  your  recollection  by  giving  you  the  date? 

A.  I  can  look  that  date  up  in  my  own  diary  if  it  is  of  any  moment. 

Q.  It  is  not  of  sufficient  importance. 

A.  I  speak  of  that  because  I  was  under  orders  to  go  to  Washington, 
and  then  the  orders  were  countermanded,  and  the  date  has  gone  out 
of  my  head. 

Q.  It  was  April  25th. 

A.  If  it  is  of  moment  I  can  look  it  up  for  you. 

Q.  Oh,  no,  it  is  not  of  sufficient  importance.  Now,  Mr.  McCartney, 
you  surveyed  another  line,  which  you  called  Miller's  Springs  Pass 
line.  That  commenced  on  the  Escalante  plains  north  of  Uvada,  near 
Modena? 

A.  Yes,  sir.  It  was  an  effort  to  connect  Uvada  and  Caliente  with- 
out trespassing  on  any  of  the  old  Short  Line  grade  or  work. 

Q.  That  was  a  preliminary  survey  which  did  not  result  in  anything 
final ;  it  was  not  adopted  ? 

A.  No,  sir,  it  was  not  adopted.  I  think  we  made  final  location  for 
the  whole  distance.    I  don't  remember  of  it  ever  being  adopted. 

Q.  Can  you  fix  about  the  date  that  you  did  that  Miller  Pass  work? 

A.  It  lasted  for  months. 

Q.  There  was  some  work  done  on  that  line-  was  there  not? 

A.  In  the  vicinity  of  Caliente  only.     We  received  orders  to  get 

an  alternate  line,  and  the  decision  was  rendered,  you  know,  by  which 

we  had  no  rights  on  the  old  grade ;  and  then  the  effort  was  to 

4984    find  out  how  to  get  from  Modena  to  Uvada  without  trespassing 

on  anybody's  property. 

Q.  Did  you  find  it  a  difficult  line  ? 

A.  Yes,  sir,  difficult  and  expensive. 

Q.  The  line  south  from  Caliente  through  the  Meadow  Valley 
Wash,  is  practically  through  a  canyon  for  about  one  hundred  miles, 
isn't  it? 

A.  No,  sir,  a  little  less  than  70.  The  total  distance  to  the  Moapa 
River  is  only  about  75  miles ;  about  70  of  that  is  in  a  canyon  district. 

Q.  The  whole  of  the  line  from  Caliente  south  and  the  canyon  line 
northerly  from  Caliente  amounts  to  about  115  miles  all  together? 

A.  That  is,  from  Pioche  to  Moapa  ? 

Q.  Yes. 

A.  It  would  be  about  105  miles. 

Q.  And  how  far  toward  Uvada  up  the  Clover  Valley  Wash? 

A.  There  are  about  40  miles  of  that. 

Q.  And  about  70  miles  from  Caliente  southward  ? 

A.  Yes,  sir.  From  Uvada  to  Caliente  is,  in  round  numbers,  40 
miles ;  from  Caliente  to  Moapa  is  75. 

Q.  How  closely  did  the  line  which  you  first  surveyed  from  Caliente 
southwesterly  follow  the  old  line  laid  out  originally  by  you  for  the 
Oregon  Short  Line  in  1890? 

A.  We  paid  no  attention  to  the  survey  of  1890. 

Q.  Paid  no  attention  to  that? 
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A.  None  at  all,  sir. 

Q.  There  had  been  no  work  done  on  that  line  southwesterly  from 
Caliente? 

A.  None  at  all. 

Q.  When  you  came  to  making  the  joint  survey,  were  you  personally 
in  charge  of  the  San  Pedro  party  ? 

A.  No,  sir ;  Mr.  Charles  D.  Moore  was  in  charge  of  the  field  work. 
Q.  And  were  you  ever  personally  down  there  ? 

4985  A.  Oh,  I  was  down  there  several  times. 

Q.  The  work  of  what  they  call  the  joint  survey  was  done 
under  your  supervision  on  behalf  of  the  San  Pedro  Company  ? 

A.  Yes,  sir. 

Q.  And  by  Mr.  Ashton  for  the  Short  Line? 

A.  For  the  Short  Line,  yes,  sir. 

Q.  Do  you  remember  whether  or  not,  in  a  conference  which  oc- 
curred on  November  5th,  you  were  advised  that  a  stipulation  had 
been  made  between  the  parties  providing  for  that  joint  survey  work, 
made  and  filed  in  court? 

Mr.  Severance.  Did  you  mean  September,  Judge? 

Witness.  No,  November. 

Mr.  Severance.  You  said  September  just  now. 

Mr.  Kelly.    I  meant  November. 

Witness.  I  did  not  attend  the  conference  on  November  5th. 
There  was  a  conference  in  progress.  I  remember  having  to  stay  in 
the  office  all  day  and  all  evening  in  case  I  should  have  to  furnish 
notes,  but  I  did  not  attend  the  conference.  I  attended  the  conference 
on  November  6th,  which  was  a  continuation  of  the  same. 

Q.  And  there  was  where  the  outline  of  the  joint  conference  was 
given  to  you  and  Mr.  Ashton  for  your  direction  in  working  out  those 
joint  lines? 

A.  Yes,  sir. 

Q.  Without  going  into  too  much  particularity  about  it,  the  in- 
structions about  that  joint  line  were  that  the  two  lines  should  be  run, 
and  that  as  nearly  as  possible  each  company  should  take  a  full  right- 
of-way,  as  allowed  under  the  Act  of  March  3,  1875,  but  that 

4986  where  it  was  necessary  to  get  closer  together  they  were  so  to 
do,  avoiding  bringing  the  centre  lines  of  the  two  proposed 

railroads  nearer  than  twenty  feet  to  each  other  ? 

A.  Yes,  sir. 

Q.  That  work  was  done  and  the  joint  survey  made  along  those 
lines  and  upon  that  principle? 

A.  Yes,  sir. 

Q.  And  the  result  was  two  unsatisfactory  lines  from  a  construc- 
tion standpoint  and  from  an  operating  standpoint? 

A.  Very  much  so. 

Q.  Both  expensive  to  operate  and  difficult  to  maintain? 

A.  Yes,  sir. 

Q.  What  was  the  particular  thing  from  an  engineering  standpoint 
which  promised  difficulties  in  the  future? 
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A.  The  principal  thing  was  that  one  line  or  the  other  was  in  the 
bed  of  the  stream  in  the  Meadow  Valley  most  of  the  time,  and  we 
wished  to  get  out  of  that  stream  as  much  as  possible. 

Q.  In  other  words,  the  Meadow  Valley  Wash  stream  interfered 
with  what  little  ground  there  was  in  there? 

A.  Yes,  sir. 

Q.  Describe  in  a  general  way  the  canyon  as  it  existed  from  Caliente 
southwesterly  for  about  that  70  miles. 

A.  The  greater  part  of  the  canyon  is  narrow. 

Mr.  Dunne.  About  how  wide? 

Witness.  Oh,  it  gets  down  in  places  to  200  feet;  in  places  where 
you  get  200  feet,  probably  about  100  feet  of  that  would  be  channeled 
in  there,  and  it  is  crooked. 

Q.  In  those  narrow  places  the  walls  are  high  ? 

A.  There  are  precipitous  walls  in  a  great  many  places  in  there. 
The  predominant  grade  in  there  is  79  feet  to  a  mile,  and  when 
4987  you  get  water  running  over  a  79-foot  grade  it  means  the  devil  to 
pay  with  the  railroad.  And  altogether  it  is  an  extremely  nasty 
place — that  70  miles  from  Caliente  south.  I  know  in  looking  at  it 
at  the  time  of  going  over  it  with  Mr.  Moore,  of  looking  over  the  joint 
surveys,  he  was  speaking  about  it,  and  I  remember  of  him  using 
the  phrase  "mutual  disaster;  "  that  if  we  built  two  lines  it  meant 
mutual  disaster  to  both  of  them  in  that  waterway. 

Q.  Now,  sometime  in  the  summer  of  1902  you  had  instructions  to 
make  still  another  location 

A.  Yes,  sir. 

Q.  For  the  building  of  a  railroad,  disregarding  both  of  the  joint 
surveys  ? 

A.  Yes,  sir. 

Q.  What  was  the  result  of  that  order  to  you?  What  did  you  do 
about  locating  a  line  through  there? 

A.  We  started  right  at  Caliente  again  and  took  into  consideration 
what  grading  had  been  finished  and  what  natural  obstacles  there 
were,  and  got  the  best  possible  line.  We  wished  to  conserve  any 
expensive  grading  whether  it  was  done  by  us  or  by  the  Oregon  Short 
Line.  We  took  that  into  account.  We  also  took  into  consideration 
the  water-flow  of  the  Meadow  Valley  and  endeavored  to  keep  out 
of  the  channel  as  much  as  possible. 

Q.  And  you  got  a  line  much  more  satisfactory  than  either  of  the 
preceding  lines? 

A.  Oh,  a  great  deal  more  so,  yes,  sir. 

By  Mr.  Severance  : 

Q.  Who  were  present  at  the  conference  on  November  6th,  when 
Mr.  Ashton  and  yourself  were  called  in  and  instructions  were  given 
to  run  these  two  lines  ? 

A.  The  conference  of  November  6th  was  held  in  Mr.  Parley  Wil- 
liams' law  office  in  Salt  Lake  City,  and  there  were  present  for 
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4988  the  Oregon  Short  Line  Judge  Kelly  and  Parley  Williams, 
both   attorneys,   and  William   Ashton,  the   engineer  of   the 

Oregon  Short  Line;  for  the  San  Pedro  there  were  Mr.  Thomas  E. 
Gibbon  and  Charles  O.  Whittemore,  both  attorneys,  and  myself  as 
engineer. 

Q.  Then,  this  was  an  attorneys'  conference? 

A.  There  were  four  attorneys  to  two  engineers.  We  didn't  stand 
much  show. 

Q.  But  unfortunately  the  attorneys  were  divided  in  their  allegi- 
ance, or  it  would  have  been  very  hard  on  the  engineers  ? 

A.  Yes,  sir. 

Q.  There  were  no  officials  of  either  road  present  except  the  attor- 
neys? 

A.  That  was  all,  sir. 

Q.  Do  you  know  who  were  present  at  the  conference  of  the  4th 
and  5th  that  preceded  this,  when  you  were  kept  in  waiting  to  be 
called  in? 

A.  No. 

Q.  The  same  gentlemen,  or  don't  you  know? 

A.  I  do  not  know.  I  know  Mr.  Gibbon  was  there,  because  he  came 
in  at  one  time  to  ask  me  for  some  facts  and  figures  and  mentioned  his 
being  at  the  conference,  but  who  was  there  I  do  not  know. 

Q.  You  stated  that  you  were  not  present  at  any  of  the  collisions 
between  these  respective  parties  in  the  Meadow  Valley  Wash.  Were 
you  in  there  at  any  time  afterwards  and  did  you  observe  any  evi- 
dences of  the  fact  that  they  had  come  together — changes  in  the  grade 
or  abandonment  of  grade,  or  anything  of  that  sort  ? 

A.  The  only  thing  of  that  kind  I  saw  was  on  July  28th,  1901.    On 

that  day  I  came  from  Panaca  to  Caliente,  and  on  my  arrival  there 

found  that  the  Oregon  Short  Line  track  had  just  reached 

4989  Caliente  and  that  they  had  laid  track  out  over  some  of  our 
grade  which  we  had  completed  ourselves,  and  had  driven  our 

men  away.  I  did  not  see  this  collision  personally,  but  I  landed  there 
right  after  the  track  was  laid,  within  probably  30  minutes,  and  talked 
to  the  man  in  charge  of  the  San  Pedro  forces,  a  man  named  Ben 
Haywood. 

Q.  You  knew  your  own  grade,  didn't  you? 

A.  Yes,  sir. 

Q.  However  they  were  able  to  do  it,  they  had  done  it  ? 

A.  Yes,  sir. 

Q.  How  long  was  that  line  from  Modena  to  Caliente? 

A.  By  the  Miller  Springs? 

Q.  Yes,  sir. 

A.  It  was,  in  round  numbers,  the  same  as  the  other ;  somewhere  in 
the  vicinity  of  90  miles.    I  beg  pardon — 50  miles  that  is. 

Q.  Not  much  difference  in  length  from  the  other  line  ? 

A.  No,  sir. 

Q.  But  it  was,  as  you  said,  a  side-hill  line  against  a  line  in  the 
valley  ? 


3038  McCABTNEY. 

A.  Yes,  sir ;  the  summit  was  higher  than  the  one  now  crossed  by  the 
track.  That  was  one  objection  to  it.  There  were  no  tunnels  on  it, 
but  we  crossed  some  very  deep  gulches  which  would  necessitate  steel 
trestle-work;  and  all  together  that. 50  miles,  in  round  numbers,  from 
Modena  by  way  of  Miller's  Springs  to  Caliente  would  cost  about  as 
much  as  the  original  Oregon  Short  Line  50  miles  did  in  there.  It 
could  be  built  on  lighter  grades. 

Q.  "Well,  is  it  a  feasible  line? 

A.  Yes,  sir,  it  can  be  built. 

Q.  And  you  ran  that  line,  located  that  line,  for  the  purpose 
4990    of  avoiding  any  collision  with  the  other  people? 
A.  Yes,  sir. 

Q.  Now,  as  I  understood  you,  from  Caliente  on  no  work  had  been 
done? 

A.  When  we  made  the  survey  in  April,  1901,  no  grading  had  been 
done  by  any  one  south  of  Caliente. 

Q.  Did  you  observe  any  stakes  there  that  had  been  set  theretofore? 

A.  Oh,  stakes  all  over,  yes,  sir. 

Q.  Did  you  follow  the  lines  of  any  previous  survey  ? 

A.  No,  sir ;  we  made  our  own  survey. 

Q.  You  paid  no  attention  to  these  numerous  stakes? 

A.  No,  sir.  There  were  stakes  there  of  surveys  by  at  least  four 
companies,  and  different  lines  by  different  ones  of  those  four  com- 
panies. 

Q.  How  far  from  Caliente  were  those  six  tunnels  that  you  spoke  of? 

A.  They  are  all  within  twenty  miles  of  Caliente. 

Q.  You  say  you  had  no  tunnels  on  the  line  you  surveyed  ? 

A.  By  Miller's  Springs,  no,  sir ;  no  tunnels. 

Q.  In  answer  to  Judge  Kelly  you  said  that  you  ran  lines  to  con- 
form to  the  old  grade  when  you  first  started  out.  You  said  you  ran 
lines  to  conform  to  the  old  grade;  and  I  understood  you  that  that 
was  not  the  same  as  the  lines  shown  on  the  old  maps.    Is  that  so  ? 

A.  A  filing  map  is  always  made  before  any  grading  is  done,  and  is 
filed.  Then  there  are  always  minor  changes  which  come  up  during 
the  construction,  and  it  is  always  customary,  and  is  the  law  of  the 
United  States,  that  after  a  piece  of  railroad  is  finished,  another  map 
shall  be  filed  showing  the  exact  line  of  construction;  and  that  map 
of  final   construction  had  never  been  filed  by   the  Oregon 

4991     Short  Line  in  1890;  in  fact  it  is  not  customary  to  file  it 

Q.  1890  or  1900? 

A.  1890— in  1889. 

Q.  You  mean  at  the  time  you  made 

A.  Yes,  the  Oregon  Short  Line  filed  a  map  of  the  line  as  they 
expected  to  build  it.    There  are  always  minor  changes  that  come  in. 

Q.  Were  there  changes  made  in  that  grade  from  the  line  shown 
on  that  map  ? 

A.  There  were  small  changes,  yes,  sir. 

Q.  Did  that  grade  in  some  places  run  off  the  line  shown  on  the 
map? 
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A.  I  should  say  it  might.    I  don't  remember  the  exact  figures,  but 
there  are  always  minor,  small  changes  which  come  in  in  construction. 
Q.  And  when  you  ran  your  line  you  followed  the  grade  strictly? 
A.  We  took  the  grade  itself. 

By  Mr.  Kelly  : 

Q.  Without  saying  anything  about  the  merits  of  the  controversy, 
the  ground  that  you  refer  to  as  seeing  the  Short  Line  track  laid  on, 
on  July  28th,  was  on  the  Culverwell  ranch  ? 

A.  Yes,  sir. 

Q.  As  a  matter  of  fact,  the  Short  Line  claimed  a  right  to  lay  their 
track  on  that  location? 

A.  That  I  couldn't  say. 

Q.  That  is  south  of  Caliente  station  ? 

A.  Yes,  sir. 

Q.  Or,  rather,  in  Caliente  and  south  of  what  the  old  grade  had 
been? 

A.  Yes,  sir. 

4992  A.  D.  SHEPAED, 

being  duly  sworn  as  a  witness  on  behalf  of  the  Complainant,  testified 
as  follows: 

Direct  examination  by  Mr.  Severance  : 

Q.  Mr.  Shepard,  whore  do  you  live  ? 

A.  San  Francisco. 

Q.  What  is  your  business  ? 

A.  I  am  general  manager  and  secretary  of  the  Pacific  Improvement 
Company. 

Q.  Have  you  ever  been  in  the  railroad  service? 

A.  Yes,  sir. 

Q.  With  what  company  ? 

A.  My  first  experience  was  with  the  Erie  Eailway  in  New  York ; 
the  second  with  the  Central  Pacific  Eailway,  and  last  with  the 
Southern  Pacific  Company. 
'     Q.  Up  to  what  time  were  you  connected  with  the  Southern  Pacific? 

A.  Up  until  September,  1901. 

Q.  For  how  many  years  had  you  been  connected  with  that  company 
and  with  the  Central  Pacific? 

A.  From  1874  to  1901. 

Q.  In  which  department  of  the  railroad  service— operating  or 


A.  Traffic  entirely. 

Q.  What  position  did  you  hold  at  the  time  you  ceased  your  connec- 
tion with  the  company? 
A.  I  was  general  freight  agent. 
Q.  At  San  Francisco? 
A.  Yes,  sir, 
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•i 
Q.  Previous  to  that,  in  what  capacity  had  you  been  employed  by 

the  company? 

A.  I  had  been  assistant  general  freight  and  passenger  agent  at 
Los  Angeles;  I  had  been  assistant  general  freight  agent  in  San 
Francisco,  and  previous  to  that  I  had  been  a  local  agent. 

Q.  Were  you  with  the  company  in  1883  when  the  Sunset- 

4993  Gulf  Koute  was  established? 

A.  Yes,  sir. 

Q.  You  remember  that  occurrence,  do  you  ? 

A.  I  do. 

Q.  From  the  time  of  the  establishment  of  that  route,  what  was  the 
policy  of  the  Southern  Pacific  in  moving  traffic  from  the  Atlantic 
seaboard  to  San  Francisco?  By  what  route  did  they  endeavor  to 
move  it? 

A.  They  moved  it  from  New  York  to  New  Orleans  by  water,  and 
from  New  Orleans  to  San  Francisco  by  rail. 

Q.  Were  you  familiar  with  the  character  of  the  service  by  that 
route  while  you  were  general  freight  agent  and  assistant  freight 
agent? 

A.  Yes,  sir. 

Q.  How  did  it  compare  with  the  service  by  the  all-rail  lines  to 
New  York,  in  time? 

A.  It  gave  better  time. 

Q.  How  much  better? 

A.  It  varied  with  the  conditions;  sometimes  no  better;  sometimes 
five  days  and  more. 

Q.  How  quick  were  you  ever  able  to  bring  traffic  through  from  the 
seaboard  here? 

A.  I  think  I  remember  a  cargo  or  so  that  moved  from  New  York 
to  San  Francisco  in  14  days,  but  that  was  an  exceptional  affair. 

Q.  What  was  the  ordinary  time  ? 

A.  As  I  remember,  about  eighteen  days ;  eighteen  to  twenty  days. 

Q.  And  what  was  the  ordinary  time  by  the  direct  rail  lines,  like 
the  Union  Pacific? 

A.  Sometimes  they  did  as  well  or  better,  and  sometimes  four  or 
five  days  longer. 

Q.  What  was  the  condition  in  your  day  as  to  competition  between 
the  rail  lines  and  the  Sunset  line  for  that  business? 

A.  It  was  very  active. 

Q.  Did  the  Union  Pacific  maintain  an  agency  here  soliciting 

4994  business  for  that  route? 

A.  Which  route? 
Q.  By  the  Union  Pacific. 
A.  Yes,  sir. 
Q.  During  all  the  time  you  were  connected  with  the  Southern 

Pacific 

A.  Yes,  sir. 

Q.  After  the  Sunset  was  established? 

A.  Yes,  sir. 


SHEPAED.  3041 

Q.  Did  you  handle  any  traffic  by  the  Sunset  Route  all-rail  by  New 
Orleans? 

A.  From  where? 

Q.  Well,  any  territory. 

A.  Yes,  sir. 

Q.  North  of  the  Ohio  Eiver? 

A.  Occasionally  shipments  came  from  north  of  the  Ohio  Eiver, 
but  very  seldom. 

Q.  From  what  regions  ? 

A.  I  have  known  shipments  by  special  order  moving  from  Chicago, 
but  that  was  very  seldom  and  a  long  time  ago.  Other  shipments 
moved  from  Cincinnati,  and  some  moved  from  Pittsburg,  but  they 
were  exceptional. 

Q.  It  was  a  longer  route,  wasn't  it,  than  the  direct  lines  to  the 
west? 

A.  I  doubt  if  it  was  much  longer  in  mileage,  but  as  a  rule  it  was 
longer  in  time. 

Q.  But  from  the  seaboard  you  were  able  to  make  as  good  time, 
that  is,  from  New  York? 

A.  From  New  York  to  San  Francisco. 

Q.  Now,  how  did  your  time  by  the  Sunset-Gulf  route  from  in- 
terior points,  east  of  Pittsburg  and  Buffalo,  compare  with  the  routes 
by  the  all-rail  lines — interior  points  in  Pennsylvania  and  New  York  ? 

A.  From  interior  points  between  Pittsburg  and  New  York,  I  don't 
recall  that  the  time  via  New  York  and  New  Orleans  to  San  Francisco 
was  any  better  if  as  good  as  the  all-rail  lines. 

Q.  The  all-rail   lines  had  the  advantage  of  a  slightly  shorter 
haul  than  they  did  from  New  York  proper,  while  you  had  the 
4995    disadvantage  of  a  longer  haul? 

A.  That  is  the  way  I  understand. 

Q.  Taking  the  traffic  into  New  York  ? 

A.  Yes,  sir. 

Q.  But  traffic,  however,  moved  in  large  volumes  both  ways  from 
that  interior  territory? 

A.  By  all-rail,  yes. 

Q.  By  all-rail  and  also  by  your  route? 

A.  Yes. 

Q.  How  was  the  traffic,  would  you  say,  from  New  England  divided 
as  between  the  Sunset  Route  and  the  direct  line,  like  the  Union 
Pacific? 

A.  The  division  of  tonnage  ? 

Q.  Yes. 

A.  I  don't  remember. 

Q.  You  remember  of  its  moving  largely  both  ways? 

A.  I  remember  that  the  Atlantic  seaboard,  Boston  and  vicinity, 
shipped  freight  by  New  York  and  New  Orleans  to  San  Francisco. 

Q.  Do  you  recall  when  you  put  on  what  was  known  as  the  Sunset 
Fast  Freight  Line,  or  Sunset  fast  freight  train? 

A.  Yes,  sir. 
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Q.  When  was  that  ? 

A.  When  the  Sunset  Route  was  first  opened. 

Q.  When  the  boats  were  established  ? 

A.  Yes,  sir. 

Q.  That  was  1883? 

A.  1883,  yes,  sir. 

Q.  Do  you  remember  when  the  Sunset  Limited  passenger  train 
was  put  on  ? 

A.  No,  sir;  I  had  nothing  whatever  to  do  with  passenger  traffic. 

Q.  You  said  at  one  time  you  were  general  freight  and  passenger 
agent  in  Los  Angeles,  and  I  didn't  know  but  you  might  have  slipped 
over  into  the  passenger  side  a  little  at  that  time. 

A.  Not  to  that  extent. 

Q.  So  you  would  not  be  able  to  state  ? 

4996  A.  I  could  give  you  no  information. 

Q.  You  remember  the  existence  of  such  a  train? 

A.  Yes,  by  advertisement.  I  never  rode  on  it.  They  wouldn't 
accept  passes. 

Q.  It  was  a  train  that  was  very  largely  advertised  by  the  Southern 
Pacific  Company,  wasn't  it? 

A.  Many  posters. 

Q.  Where  did  it  run,  between  what  points? 

A.  My  understanding  is  it  ran  from  San  Francisco  via  New 
Orleans  and  the  Seaboard  Air  Line  to  the  east. 

Q.  To  New  York? 

A.  To  Washington. 

Q.  Was  your  connection  with  the  Southern  Pacific  Company  suf- 
ficiently intimate  so  that  you  knew  whether  they  carried  a  good  many 
passengers  in  that  way? 

A.  No,  sir. 

Q.  You  didn't  know. 

A.  No. 

Cross-examination  by  Mr.  Lovett  : 

Q.  The  Southern  Pacific  never  put  on  any  specially  fast  train  like 
some  of  those  rail  lines  between  New  Orleans  and  San  Francisco,  did 
it?  They  did  a  prompt  freight  service  between  those  points  gener- 
ally, didn't  they? 

A.  They  did  prompt  freight  service.  When  the  line  was  first 
opened  they  ran  special  trains  in  order  to  carry  the  cargo  through  in 
one  lot. 

Q.  They  have  always  done  that,  haven't  they? 

A.  Later  on  they  established  a  regular  schedule  and  handled  it  in 
the  same  way  by  regular  schedule;  they  did  it  for  operating  con- 
venience. 

Q.  What  I  means  is,  to  show,  if  it  is  a  fact,  that  they  did  not  have 
any  train  bearing  some  particular  number  and  designation 

4997  as  a  fast  freight  between  New  Orleans  and  San  Francisco,  but 
they  moved  most  of  their  transcontinental  freight  in  special 

freight  trains. 
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A.  By  New  Orleans  originally,  yes. 

Q.  To  what  do  you  attribute  the  fact  that  the  Southern  Pacific  by 
the  Sunset  Eoute,  with  the  longer  haul  by  water  from  New  York  by 
way  of  New  Orleans,  made  for  a  time  substantially  the  same  time 
from  New  York  to  San  Francisco  as  the  all-rail  lines? 

A.  By  giving  the  traffic  good  attention.  They  had  no  better 
chance  in  moving  traffic  via  New  Orleans  to  San  Francisco  than  the 
Canadian  Pacific,  which  I  think  really  has  a  shorter  mileage,  yet  they 
handled  the  freight  by  giving  it  proper  attention. 

Q.  "Wasn't  the  fact  that  it  is  under  a  single  management  probably 
a  very  strong  factor? 

A.  Extremely  strong  factor.  That  is  the  reason  why  I  draw  a 
parallel  with  the  Canadian  Pacific. 

Q.  And  the  all-rail  lines:  how  about  their  condition  or  the  con- 
dition of  some  of  the  lines  west  of  the  Missouri  at  that  time? 
Haven't  they  improved  more  ? 

Mr.  Severance.  Judge,  I  can't  hear  your  question.  I  am  sorry  to 
trouble  you  to  repeat  it. 

Q.  I  say  as  to  all-rail  lines,  particularly  those  west  of  the  Missouri 
Biver,  haven't  they  improved  their  physical  condition  a  great  deal 
in  recent  years? 

A.  Yes,  sir,  very  much. 

Q.  I  believe   you   stated   that  the  Union  Pacific,   during  your 

connection    with    the    Southern    Pacific,    was    actively    soliciting 

transcontinental    business    here.      All    that  .  it    secured,    all 

4998    transcontinental   business   that   the    Union    Pacific    secured, 

moved  over  the  Southern  Pacific? 

A.  To  Ogden,  yes,  sir. 
1    Q.  The  Southern  Pacific's  interest  in  the  transcontinental  traffic 
as  between  the  Ogden  Route  and  the  Sunset  Boute  was  largely  a 
matter  of  division  of  the  through  rate,  wasn't  it  ? 

A.  I  so  understood  it. 

Q.  Isn't  it  true,  Mr.  Shepard,  that  except  as  against  the  Atchison, 
the  Southern  Pacific  always  controlled  the  rail  rates  from  the  east  to 
California  ? 

A.  Practically  so,  through  controlling  the  through  line  from  New 
York,  via  New  Orleans,  to  San  Francisco. 

Q.  And  the  line  from  Ogden? 

A.  And  the  line  from  Ogden  as  well. 

Q.  Being  the  only  company  operating  a  transcontinental  line  or 
transcontinental  lines  except  the  Atchison? 

A.  Through  lines. 

Q.  On  the  coast  ? 

A.  On  the  California  coast,  yes. 

Q.  Such  competition  as  existed  between  any  other  railroad  com- 
panies and  the  Southern  Pacific  and  the  Atchison  was  competition 
between  the  connections  of  the  Southern  Pacific  east  of  Ogden  and 
east  of  El  Paso,  wasn't  it  ? 
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A.  Yes,  sir. 

Q.  You  understood,  didn't  you,  that  the  Union  Pacific  and  other 
intermediate  carriers  in  this  transcontinental  business  could  not 
make  rail  rates  to  California  without  the  concurrence  of  the  Southern 
Pacific? 

A.  No,  sir.  They  could  make  rail  rates  without  the  concurrence 
of  the  Southern  Pacific— they  were  independent  factors,  if  they 
wished  to  take  upon  themselves  the  result  of  making  independent 

rates. 
4999        Q.  But  I  mean  under  the  interstate  commerce  law  they 
could  not  do  it  lawfully?     You  understood  they  could  not  do 
it  lawfully  ? 

A.  Not  without  publication. 

Q.  They  couldn't  do  it  by  publication,  could  they,  without  the  con- 
currence of  the  Southern  Pacific,  under  the  interstate  commerce  law? 

A.  I  never  understood  that  the  Southern  Pacific  since  the  inter- 
state commerce  law  was  bound  to  confer  with  the  Union  Pacific  in 
regard  to  a  rate,  or  vice  versa. 

Mr.  Dttnne.  Speaking  of  joint  rates? 

Witness.  Of  joint  rates.  For  joint  rates  of  course  the  concurrence 
of  all  the  lines  interested  must  be  had. 

Q.  Well,  that  is  the  point.  The  Union  Pacific,  for  example,  could 
not  make  a  rate  to  California  without  the  concurrence  of  the  Southern 
Pacific? 

A.  Through  Ogden,  no,  sir. 

By  Mr.  Dunne  : 

Q.  How  was  the  freight  handled  from  New  Orleans?  You  said 
from  New  Orleans  originally. 

A.  The  freight  coming  by  water  from  New  York  was  handled  from 
New  Orleans  in  train  to  California. 

Q.  You  said  from  New  Orleans  originally.  Did  you  mean  that 
there  was  some  other  harbor  at  which  it  was  otherwise  handled  ? 

A.  When  I  was  connected  with  the  Southern  Pacific,  all  their 
tonnage  from  New  York  moved  by  boat  to  New  Orleans  and  later 
thence  by  rail  to  San  Francisco.  Later  on,  I  understood,  the  port 
of  Galveston  was  opened  and  the  California  freight  moved  that  way. 
Because  the  Louisiana  and  Texas  tonnage  had  grown  to  such  magni- 
tude it  called  for  handling  through  the  New  Orleans  gateway. 
5000  But  as  to  that  I  am  only  speaking  from  hearsay  and  general 
knowledge. 

Q.  But  before  the  Galveston  harbor  was  opened  for  Cali- 
fornia tonnage,  the  Texas  and  Louisiana  tonnage  had  increased  to 
such  an  extent? 

A.  I  understand  everything  was  handled  by  the  way  of  New 
Orleans ;  that  was  loaded  in  New  York  by  Southern  Pacific  Company 
boats. 

Q.  The  freight  that  came  to  New  Orleans  was  loaded  into  trains; 
they  made  up  train  lots  of  it,  didn't  they  ? 
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A.  They  did  for  California. 

Q.  For  California.  So  that  the  California  freight  moved  in 
quantity  from  New  York  in  unbroken  transit  to  New  Orleans,  and 
then  was  made  up  into  train  loads  to  California  ? 

A.  Yes.  As  I  understand,  it  was  loaded  in  special  locations  in  the 
steamer. 

Q.  Exactly. 

A.  Was  first  unloaded  into  cars  at  New  Orleans  and  came  through 
en  masse,  and  here  it  was  sorted  out  by  its  various  consignees. 

Q.  Now,  those  are  the  very  things  I  want  to  call  your  attention  to. 
Were  not  those  things  factors  in  the  speed  and  service  that  the  Sunset 
Eoute  was  able  to  give  ? 

A.  Very  important  factors,  yes,  sir. 

By  Mr.  Severance: 

Q.  Mr.  Shepard,  Judge  Lovett  was  asking  you  whether  the  Union 
Pacific  could  make  any  rates  into  San  Francisco  without  the  con- 
currence of  the  Southern  Pacific.  You  responded,  I  believe,  that 
they  could  not,  that  all  connections  had  to  concur.  Isn't  it  a  fact 
that  the  Union  Pacific  by  its  line  reaching  Portland  and  its 
5001  boat  connection,  could  make  rates  from  the  Missouri  River 
here  without  the  concurrence  of  the  Southern  Pacific? 

A.  The  question,  as  I  understood  it,  was  via  Ogden.  I  answered 
it  could  not.  As  to  its  movement  by  Portland  and  steamer  to  San 
Francisco  it  was  an  independent  line. 

Q.  On  the  other  hand,  the  Southern  Pacific  could  not  make  a  rate 
into  Cincinnati  or  Pittsburg  or  Chicago  without  the  concurrence  of 
its  connections,  could  it? 

A.  No. 

Q.  And  a  very  large  traffic  for  California  originates  in  all  those 
places  ? 

A.  Considerable  tonnage. 

Q.  In  Pittsburg  and  Chicago  particularly,  very  large  tonnage? 

A.  Heavy  tonnage  from  there. 

Q.  As  a  matter  of  fact,  while  you  were  general  freight  agent  of 
the  Southern  Pacific,  how  were  transcontinental  rates  made?  Were 
they  made  in  the  Association? 

A.  I  did  not  attend  the  associations.  That  was  a  matter  which 
concerned  the  freight  traffic  manager.  He  attended  all  associations, 
and  the  rates  were  then  published  by  the  chairman  of  the  Transcon- 
tinental Association,  Mr.  Countiss. 

Q.  The  Southern  Pacific  and  the  Union  Pacific  were  separately 
each  members  of  that  association  and  joined  in  those  tariffs? 

A.  They  were,  yes,  as  far  as  I  know. 

Q.  And  the  other  transcontinental  lines  likewise  ? 

A.  Yes,  sir. 

Q.  Was  Mr.  Sproule  the  gentleman  who  attended  the  meetings,  or 
Mr.  Stubbs,  or  both? 
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A.  Mr.   Sproule  was'  the  principal  man   during  my  regime  as 
general  freight  agent,  and  attended  all  the  meetings. 

5002  Q.  Did  Mr.  Stubbs  sometimes  attend  the  meetings? 
A.  Not  of  late  years. 

Q.  He  used  to  ? 

A.  He  did  originally,  yes,  sir. 

Q.  I  have  heard  of  him.  Judge  Lovett  asked  you  if  the  competi- 
tion of  the  Southern  Pacific  was  not  chiefly  with  the  lines  east  of 
El  Paso  and  Ogden,  if  I  understood  his  question  correctly. 

Mr.  Lovett.  I  didn't  ask  that  question. 

Mr.  Severance.  Just  state  what  the  question  was. 

Mr.  Lovett.  I  asked  him  if  the  competition  for  this  trans- 
continental business  except  as  between  the  Southern  Pacific  and  the 
Atchison  was  not  largely  between  the  connections  of  the  Southern 
Pacific  east  of  Ogden  and  El  Paso. 

Mr.  Severance.  That  is  right. 

Q.  Now,  the  Southern  Pacific  had  this  line  clear  through  from 
New  York;  the  Union  Pacific  had  its  connections  east  from  the 
Missouri  River,  and  the  Atchison  its  connections  east  from  Chicago; 
that  is  correct,  isn't  it  ? 

A.  Yes,  sir. 

Q.  Were  those  three  routes  competing  with  each  other  for  trans- 
continental business  always  from  the  time  the  Santa  Fe  was  built? 

A.  They  were  all  carrying  traffic,  yes,  sir. 

Q.  And  all  trying  to  get  all  they  could,  weren't  they  ? 

A.  All  trying  to  secure  the  traffic  and  had  their  agents  out  on  the 
street,  I  believe. 

Q.  The  natural  inference  from  Judge  Lovett's  question  was  that 

the  Union  Pacific  was  not  competing  with  the  Southern  Pacific  but 

only  competing  with  the  Santa  Fe.     Now,  I  didn't  so  under- 

5003  stand  you  to  testify.     You  did  not  intend  to  so  state,  did  you? 

A.  I  did  not  intend  to  testify  regarding  the  policy  or  the 
work  of  the  Union  Pacific  road.  They  can  answer  for  themselves. 
I  am  speaking  in  regard  to  what  the  Southern  Pacific  was  doing 
concerning  freight  from  the  Atlantic  seaboard  via  New  Orleans  to 
San  Francisco. 

Q.  Yes,  I  understand,  Mr.  Shepard.  I  am  not  asking  you  as  to 
your  opinion  concerning  the  Union  Pacific  methods  and  what  they 
did  or  anything  of  that  sort.  I  merely  asked  you  whether  the  Union 
Pacific  did  not  have  its  soliciting  agents  in  the  field  endeavoring  to 
secure  the  routing  of  transcontinental  business  over  their  line,  the 
Santa  Fe  the  same,  and  the  Southern  Pacific  the  same,  working  the 
New  Orleans  route. 

A.  Yes,  sir,  and  a  flood  of  others — trunk  lines  and  all. 

By  Mr.  Lovett: 

Q.  Isn't  this  true,  Mr.  Shepard,  that  while  the  Southern  Pacific 
sought  to  route  all  of  the  transcontinental  traffic  that  it  could  by 
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the  Sunset,  yet  if  it  could  not  get  it  that  way  it  would  seek  to  send  it 
by  way  of  Ogden  ? 

A.  Most  positively,  yes,  sir. 

Q.  In  other  words,  it  preferred  its  own  line  all  the  way  if  it  could 
get  it?  If  it  could  not  get  it,  then  it  would  take  the  next  best  thing — 
the  Ogden  route? 

A.  It  was  business  to  prefer  its  own  line.     The  next  route  was  the 

Ogden  Route,  and  every  effort  was  used  to  move  freight  that  way. 

When  a  Southern  Pacific  soliciting  agent  found  he  could  not  move 

freight  by  his  own  line  he  stepped  out  and  told  the  connec- 

5004  tions — the  Union  Pacific  connection  at  times,  because  they  were 
very  friendly.     What  he  could  not  control  some  other  favored 

agent  might  control,  I  should  say. 

Q.  Now,  with  reference  to  this  boat  line  of  the  Union  Pacific  by 
way  of  Portland.  Isn't  it  true  that  during  your  whole  connection 
with  the  Southern  Pacific  you  never  knew  of  the  Union  Pacific  to  at- 
tempt to  work  California  business  from  the  east  by  Portland  and  the 
boat  line? 

A.  I  never  heard  of  an  instance  of  the  Union  Pacific  trying  to 
handle  transcontinental  freight  by  Portland.  It  may  be  possible 
some  shipments  came  that  way,  but  I  was  not  very  familiar  with 
that  route  and  I  never  looked  upon  it  and  never  so  considered  it  as  a 
transcontinental  factor. 

Mr.  Dunne.  Why  not? 

Witness.  Because  it  was  an  out-of-the-way  route.  It  was  an  un- 
natural route. 

By  Mr.  Severance: 

Q.  Was  that  any  more  out  of  the  way  than  the  Sunset  Route,  in 
mileage  ? 

A.  I  think  it  was  a  longer  mileage,  yes ;  I  am  not  sure. 

Q.  Are  you  sure? 

A.  I  am  not  sure,  I  am  not  positive. 

Q.  Would  you  be  astonished  to  learn  it  was  not  as  long  as  the 
Sunset  Route  from  New  York  to  San  Francisco  ? 

A.  Possibly  not,  but  it  did  not  move  the  business.    The  same  way 

with  the  Canadian  Pacific.     If  I  remember  correctly,  the  Canadian 

Pacific  was  a  shorter  line,  but  it  did  not  move  the  business.     I  said 

the  reason  why  the  business  moved  Sunset  was  because  it  was  given 

special  attention.    It  moved  en  masse.    A  man  might  bring  a 

5005  hundred  tons  of  freight  down  to  the  Southern  Pacific  docks 
in  New  York,  and  that  hundred  tons  would  be  given  in  one 

time  and  one  place  in  this  city,  whereas  if  it  moved  other  ways  it 
would  come  here  in  a  dozen  different  cars  spread  over  that  long  dis- 
tance. 

Q.  You  had  first-class  service  that  way? 

A.  First-class  service  that  way. 

Q.  You  had  able  management? 

A.  We  thought  so. 
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Q.  You  still  think  so,  don't  you? 

A.  I  think  so,  yes,  most  decidedly. 

Q.  And  that  had  a  good  deal  to  do  with  the  good  service,  hadn  t  it? 

A.  Something,  I  admit. 

Q.  And  the  good  service  had  something  to  do  with  getting  the 
business  as  well  as  the  solicitation? 

A.  We  always  claimed  it. 

Q.  Now,  this  route  by  Portland,  as  you  say,  was  never  used  so  far 
as  you  know  by  the  Union  Pacific.  The  Union  Pacific  could  by  the 
use  of  that  route  have  reduced  rates  through  this  whole  territory, 
couldn't  it,  if  for  any  reason  it  was  not  well  treated  by  the  Southern 
Pacific  Ogden  connection? 

A.  It  strikes  me  that  would  depend  something  upon  the  eastern 
connections  of  the  Union  Pacific. 

Q.  Couldn't  the  Union  Pacific  make  all  the  reductions  they  pleased 
from  the  Missouri  Eiver  west  without  regard  to  their  eastern  con- 
nections? 

A.  I  think  not. 

Q.  Why  not? 

A.  Because  the  Union  Pacific  might  not  have  made  divisions  with 
them. 

Q.  Very  good,  but  the  Union  Pacific,  so  far  as  the  divisions  of  the 

through    rate    accruing    west    of    the    Missouri    Eiver,    was 

5006     absolutely  master  of  the  situation.     It  could  give  the  lines 

east  of  the  river  their  rates  and  still  reduce  its  own  proportion? 

A.  Yes,  but  they  might  have  demanded  more. 

Q.  Yes;  that  is  all  speculation,  that  they  might  have  done  that. 
But  the  lines  east  of  the  Missouri  Eiver  could  have  received  the  same 
revenue  exactly,  and  still  the  through  rate  have  been  less,  if  the  Union 
Pacific  was  willing  to  cut  the  rate  from  the  Missouri  Eiver  to  Port- 
land, as  the  Soo  carried  business  by  Vancouver  for  years,  into  San 
Francisco?    That  is  true,  isn't  it? 

A.  The  Union  Pacific  could  probably  have  reduced  the  rate  that 
way  if  they  thought  it  wise  and  best,  but  they  didn't. 

Q.  Certainly  they  didn't ;  I  understand  that. 

A.  So  far  as  I  know. 

Q.  Mr.  Stubbs  testified  in  Chicago  that  the  Union  Pacific  had 
always  been  accorded  fair  divisions  by  the  Southern  Pacific,  in  fact 
he  said  more  than  fair  divisions  by  the  Southern  Pacific  on  business 
moving  via  Ogden.  That  being  the  case,  there  was  no  incentive  for 
them  to  move  traffic  that  way  if  they  could  get  decent  treatment  the 
other  way ;  isn't  that  so  ? 

A.  That  would  depend  entirely  upon  what  the  divisions  might 
have  been  west  of  Ogden.  Those  divisions  might  not  have  paid 
them  to  move  freight  via  Portland  and  steamer  to  San  Francisco. 

Q.  That  is  it  exactly.  You  know  what  the  division  was  by  Ogden 
and  the  Missouri  Eiver,  don't  you — 54  and  46,  wasn't  it  ? 

A.  Yes. 
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Q.  And,  as  Mr.  Stubbs  said,  that  was  more  than  fair  to  the 
Union  Pacific ;  therefore  there  was  no  reason  why  they  should 

5007  move  freight  by  Portland,  was  there,  if  they  could  get  a  fair 
division  this  way  ?    Isn't  that  true  ? 

A.  It  would  seem  so. 

Q.  Now,  so  far  as  this  matter  of  competition  is  concerned:  the 
Southern  Pacific  management,  as  you  say,  moved  what  they  could 
by  the  Sunset  because  they  get  the  whole  of  the  revenue.  If  they 
could  not  get  it  that  way  they  would  prefer  to  get  it  by  Ogden  rather 
than  have  some  other  line  get  it,  and  they  get  no  revenue;  that  is 
correct,  isn't  it  ? 

A.  Yes,  sir. 

Q.  But  if  the  Union  Pacific  did  not  succeed  in  getting  it  over  their 
line  from  the  Missouri  Eiver  to  Ogden,  they  were  cut  out  of  it  en- 
tirely, weren't  they?  They  didn't  have  any  share  in  any  business 
that  went  by  the  Sunset,  did  they  ? 

A.  Well,  I  don't  know. 

Q.  Did  they? 

A.  They  might  not  have  moved  it.  I  don't  know  what  their  inter- 
nal arrangements  might  have  been. 

Q.  I  say  so  far  as  you  know  the  Union  Pacific  received  no  revenue 
on  business  moving  by  the  Sunset  ? 

A.  I  am  quite  sure  they  did  not. 

Q.  Yes,  that  is  what  I  thought. 

A.  But  I  don't  suppose  they  received  revenue  on  anything  they  did 
not  carry  over  their  rails. 

Q.  Very  true.  Therefore,  when  they  came  to  this  question  of  com- 
petition, it  was  vital  to  the  Union  Pacific  to  move  everything  they 
could  over  their  own  rails ;  otherwise  they  would  get  no  revenue  out 
of  it.    That  was  true,  wasn't  it? 

A.  I  so  understood  it. 

Q.  And  that  was  the  reason  for  the  competition  between  the 

5008  Union  Pacific  on  the  one  hand  and  the  Santa  Fe  and  the 
Southern  Pacific  on   the  other,   wasn't  it?     Each   one  was 

striving  for  revenue? 

A.  The  freight  that  moved  from  the  east  via  Ogden  did  not  move 
entirely  over  the  Union  Pacific  rails. 

Q.  But  in  so  far  as  it  did  move  over  them,  it  was  their  sole  source 
of  revenue  on  that  freight,  wasn't  it? 

A.  Yes,  so  far  as  I  know. 

Q.  The  Union  Pacific  had  to  secure  all  the  transcontinental  freight 
they  could  over  their  own  rails  even  if  part  of  the  through  rate  had 
to  go  to  their  connections  east  of  the  Missouri  Biver  and  west  of 
Ogden? 

A.  Yes. 

Q.  Otherwise  they  would  not  get  any  revenue  from  transconti- 
nental business? 

A.  They  had  so  arranged  it,  yes,  sir. 
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Q.  Now,' the  through  rate  from  New  York  on  business  moving 
to  San  Francisco  by  the  Union  Pacific  was  divided,  first,  the  lines 
east  of  Chicago;  second,  the  lines  from  Chicago  to  Omaha;  third, 
the  Union  Pacific;  fourth,  the  Southern  Pacific? 

A.  Yes,  sir. 

Q.  The  Union  Pacific's  interest  in  the  transcontinental .  business 
was  to  secure  its  revenue  out  of  that  through  rate,  wasn't  it?  That 
was  its  interest? 

A.  I  so  understood  it. 

Q.  And  they  actively  sought  to  have  business  routed  that  way  so 
as  to  get  that  revenue? 

A.  You  are  asking  me  to  testify  for  the  Union  Pacific  road. 

Q.  No,  no. 

A.  I  am  not  here  to  testify  for  the  Union  Pacific  road.  I  am  here 
to  give  you  what  little  knowledge  I  have  concerning  the  traffic  that 
was  moving  prior  to  1901. 

Q.  I  understand  you.    But  you  were  familiar  with  the  fact 

5009  that  they  had  soliciting  agencies  in  the  field  working  traffic 
that  way? 

A.  Yes. 

Q.  Both  here  and  in  the  east? 

A.  Yes,  sir. 

Q.  The  Southern  Pacific  agency,  on  the  other  hand,  as  you  have 
testified,  was  endeavoring  to  move  the  seaboard  traffic  by  the  Sunset? 

A.  The  Southern  Pacific  likewise  had  agencies  in  the  east;  they 
had  them  in  Cincinnati,  and  they  had  them  in  Denver,  and  they  had 
them  in  Chicago,  and  everywhere,  trying  to  move  freight  via  Ogden. 

Q.  Was  that  their  preferred  route? 

A.  It  was  always  their  preferred  route  with  the  exception  of  the 
Sunset  from  the  Atlantic  seaboard.  They  moved  practically  little 
or  no  freight  to  California  via  New  Orleans  except  from  the  Atlantic 
seaboard. 

Q.  It  appeared  by  the  testimony  in  this  case  taken  in  Cincinnati, 
that  Mr.  Connor,  who  was  the  general  agent  of  the  Southern  Pacific 
at  Cincinnati  previous  to  the  amalgamation  of  the  lines,  worked  the 
traffic  so  far  as  he  could  by  New  Orleans. 

Mr.  Lovett.  And  if  he  couldn't  get  it  that  way  he  would  take  it 
by  Ogden. 

Mr.  Severance.  Yes,  but  he  tried  to  take  it  that  way. 

A.  My  experience,  when  I  had  charge  of  the  San  Francisco  term- 
inals, was  that  very  little  tonnage  came  from  Cincinnati  or  any 
interior  point  via  New  Orleans.  The  great  bulk  of  it  came  via 
Ogden,  and  they  were  moving  everything  they  could  via  Ogden  as  a 
rule.  Sometimes  they  would  get  freight  from  Cincinnati  via  New 
Orleans. 

5010  Q.  Mr.  Shepard,  isn't  this  the  fact:  that  the  business  moved 
in  large  volume,  by  way  of  Ogden  because  of  the  efforts  of  the 

Union  Pacific  organization  and  its  connections,  to  Chicago?    They 
were  strong  in  that  territory,  weren't  they  ? 
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A.  The  Union  Pacific  of  course  was  strong  north  of  the  Ohio  River, 
but  the  Southern  Pacific  agents  were  moving  freight  primarily  via 
Ogden  from  all  that  territory,  as  I  have  already  said.  The  move- 
ment from  Cincinnati  and  Pittsburg  and  all  the  interior  country  via 
New  Orleans  was  but  nominal  at  the  best,  and  as  a  rule  was  only  by 
people  who  preferred  to  move  their  freight  that  way  because  they 
had  plenty  of  time  on  their  hands  and  didn't  care  very  much  as  to 
when  it  would  arrive.  The  time  was  slow  and  it  was  irregular;  it 
was  very  unsatisfactory  because  the  roads  north  of  New  Orleans  were 
not  giving  good  service,  as  a  rule  ? 

Q.  Do  you  know  Mr.  Connor  of  Cincinnati  ? 

A.  I  know  Mr.  Connor  of  Cincinnati,  yes,  sir. 

Q.  Did  you  know  that  Mr.  Connor's  efforts  were  put  forth  to  move 
that  traffic  from  Cincinnati  by  New  Orleans? 

A.  I  never  so  understood  it. 

Q.  You  wouldn't  deny  it,  would  you,  in  view  of  the  fact  that  the 
testimony  in  Cincinnati  shows  it? 

A.  I  wouldn't  deny  what  Mr.  Connor's  business  might  have  been 
or  what  his  instructions  might  have  been,  because  he  never  received 
them  from  me  and  I  knew  nothing  about  them.  I  only  know  the 
result  of  the  work  in  Cincinnati. 

Q.  You  knew  that  most  of  the  Cincinnati  business  came  the  other 
way? 

A.  Yes. 
5011        Q.  But  as  to  what  efforts  were  put  forth  by  the  Southern 
Pacific  agency  in  Cincinnati  you  don't  attempt  to  testify  ? 

A.  Not  at  all,  no,  sir. 

Q.  You  were  at  one  time  at  El  Paso,  weren't  you? 

A.  Yes,  sir,  I  was  joint  agent  with  the  Texas  &  Pacific  at  El  Paso 
at  one  time. 

Q.  Did  traffic  in  considerable  volume  move  that  way  to  San  Fran- 
cisco by  the  El  Paso  connection? 

A.  By  which  route,  sir? 

Q.  By  any  of  the  connections  at  El  Paso  other  than  the  Sunset. 

A.  Very  little,  if  any.  That  was  wholly  because  the  Texas  & 
Pacific  road  was  in  very  poor  shape  for  handling  it. 

By  Mr.  Dunne: 

Q.  Mr.  Shepard,  the  Union  Pacific  had  connections  which  ramified 
into  Montana  and  Idaho  through  the  Short  Line,  had  it  not  ? 

A.  From  Ogden,  yes,  sir. 

Q.  Well,  Pocatello? 

A.  Yes,  sir. 

Q.  In  other  words,  if  you  started  out  from  Ogden  you  could  make 
a  very  complicated  zigzag  and  come  back  and  get  into  Portland, 
couldn't  you? 

A.  Surely,  yes,  sir. 

Q.  Now,  as  a  mere  question  of  power,  the  Union  Pacific  could  have 
sent  freight  by  that  fantastic  route,  finally  reach  Portland  and  come 
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by  boat  down  to  San  Francisco  ?    Such  a  thing  was  humanly  possible, 
wasn't  it? 

A.  Oh,  if  distance  and  cost  of  transportation  are  not  considered, 
of  course  they  could  move  from  San  Francisco  to  Ogden  and  throw 
it  into  Portland  and  bring  it  back  to  San  Francisco. 

Q.  That  is  not  practical  or  practicable  railroading,  is  it? 

5012  A.  It  would  hardly  be  wise. 

Q.  Now,  Mr.  Shepard,  if  the  Union  Pacific  had  insisted  on 
forcing  freight  beyond  Ogden  to  Portland,  trans-shipping  it  at  Port- 
land and  sending  it  by  water  down  to  San  Francisco,  a  route  that  you 
say  in  your  experience  was  not  employed,  was  there  anything  to 
prevent  the  Southern  Pacific  from  retaliating  at  Ogden  and  exchang- 
ing its  controlled  business  with  the  D.  &  E.  G.  instead  of  with  the 
Union  Pacific? 

A.  You  are  referring  to  east-bound  traffic? 

Q.  Yes,  sir. 

A.  Of  course  the  Southern  Pacific  could  have  diverted  its  east- 
bound  business  to  the  D.  &  E.  G. ;  it  was  interchanging  business  at 
Ogden  with  the  D.  &  E.  G.  all  the  time. 

Q.  There  was  nothing  to  prevent  its  making  the  D.  &  E.  G.  its 
preferred  connection  if  it  so  wished? 

A.  None  that  I  know  of. 

Q.  In  point  of  fact,  if  the  Southern  Pacific,  at  the  western  end,  in 
connection  with  the  Denver  &  Eio  Grande  and  the  eastern  connec- 
tions of  the  Union  Pacific,  had  united  the  business  along  those  routes, 
could  they  not  in  effect  have  bottled  up  the  Union  Pacific,  if  the 
Union  Pacific  had  undertaken  to  cut  rates  and  force  business  by  way 
of  Portland? 

A.  They  could  not  have  bottled  them  up,  because  they  had  the 
chance  to  move  freight  that  way,  but  they  could  have  made  it  very 
disastrous  to  the  Union  Pacific. 

Q.  Yes.     You  say  they  could  not  have  bottled  them  up,  because 

they   could  have  moved   freight  that  way,   but   that  would  have 

been    the    only    possible    salvation    for    the    Union    Pacific, 

5013  its  only  way  out,  wouldn't  it? 

A.  It  would  have  been  the  only  way  the  Union  Pacific  could 
have  gotten  to  San  Francisco. 

Q.  They  could  have  cancelled  divisions  with  the  Union  Pacific  on 
that  route,  couldn't  they? 

A.  I  always  looked  upon  the  subject  of  divisions  as  a  voluntary 
act  on  the  part  of  any  company. 

Q.  Precisely.  Now,  with  reference  to  the  conditions  obtaining 
upon  the  Southern  Pacific  Sunset  Eoute  by  water  to  New  Orleans 
and  by  rail  from  New  Orleans  to  San  Francisco.  You  have  illus- 
trated here  the  special  value  and  utility  of  that  route,  and  you  have 
given  us  the  special  conditions  in  the  way  of  handling  freight.  I  ask 
you  if  those  special  conditions  were  not  directly  related,  in  the  first 
place,  to  unity  of  management,  and,  in  the  second  place,  to  entirety  of 
route. 

A.  Yes,  sir,  positively. 
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By  Mr.  Severance  : 

Q.  Mr.  Shepard,  you  have  said  it  would  not  have  been  practicable 
railroading,  as  I  understood  you  in  answer  to  Mr.  Dunne,  to  send 
traffic  to  San  Francisco  by  way  of  Portland.  Was  it  practicable  rail- 
roading for  the  Canadian  Pacific  to  move  San  Francisco  traffic  from 
the  east  by  their  line  and  the  boat  connection  ? 

A.  I  said  it  was  not  practicable  railroading  to  move  freight  from 
San  Francisco  to  Ogden  and  thence  to  Portland. 

Q.  Oh!  I  didn't  understand  that.  Of  course  there  can  be  very 
little  doubt  about  that.    I  am  speaking  of  the  movement  of 

5014  transcontinental   freight  from  the  east.     Do  you  mean  to 
testify  that  it  would  not  be  practicable  to  move  that  by 

Portland? 

A.  No,  I  have  already  said  that  it  was  possible  to  move  freight 
from  the  east  via  Portland  and  water  to  San  Francisco ;  it  is  a  mat- 
ter of  transportation,  the  same  as  moving  freight  from  New  York  by 
the  Canadian  Pacific  to  Vancouver  and  boat  to  San  Francisco.  It 
reverses  the  proposition  as  on  the  Sunset  Route. 

Q.  That  is  what  I  understood  you  to  say.  Now,  you  remember 
that  for  many  years,  for  eight  or  ten  years,  the  Canadian  Pacific  car- 
ried freight  that  way  at  a  10  per  cent  reduction  of  the  regular  trans- 
continental rate,  don't  you  ? 

A.  For  some  time  the  Canadian  Pacific  had  a  differential,  yes,  sir. 

Q.  And  it  finally  arbitrated  the  question  as  to  whether  it  should 
have  it,  and  it  was  decided  by  the  arbitrators  that  they  should  take 
it  out,  and  they  did.    You  remember  that,  don't  you  ? 

A.  I  remember  the  time  that  that  was  done,  yes,  sir,  when  the  Ca- 
nadian Pacific  practically  withdrew. 

Q.  What  was  the  effect  upon  transcontinental  rates  of  the  mainte- 
nance of  that  differential  by  the  Canadian  Pacific?  Didn't  it  create 
a  demoralization  in  rates  all  through  this  territory,  on  transconti- 
nental business  ? 

A.  I  don't  recall  it  so,  because  the  Canadian  Pacific  was  never  an 
important  factor  in  the  premises. 

Q.  You  don't  remember  that?  Your  friend  Mr.  Stubbs  remem- 
bered, but  I  didn't  know  whether  you  did  or  not. 

Mr.  Lovett.  I  don't  think  Mr.  Stubbs  remembered  that,  Mr.  Sev- 
erance. 

5015  Mr.  Severance.  He  so  stated  in  his  address,  which  he  swore 
was  true. 

A.  I  know  there  was  some  disturbance  growing  out  of  the  fact  that 
the  Canadian  Pacific  had  a  differential.  It  was  claimed  they  should 
not  have  the  differential  because  they  did  not  have  a  disadvantage. 

Q.  And  that  was  the  ground  on  which  the  thing  was  arbitrated 
out? 

A.  It  was  always  a  thorn,  though,  because  it  was  drawing  com- 
parisons between  the  two  routes  at  all  times.  Any  two  roads  going 
between  any  points,  where  one  had  a  differential  over  the  other,  is  a 
matter  of  disturbance  at  the  best.    But  there  was  very  little  tonnage 
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moved  in  by  the  way  of  the  Canadian  Pacific,  comparatively  speak- 
ing, even  under  their  differential,  but  because  it  was  a  disturbing  fac- 
tor it  was  arbitrated. 

Q.  Yes,  that  is  what  I  understood. 

Mr.  Dunne.  That  is,  the  thorn  was  taken  out? 

Witness.  It  was  withdrawn. 

Q.  It  was  taken  out  by  the  arbitrators ;  the  arbitrators  decided,  two 
to  one,  it  should  be  taken  out. 

A.  Because  they  were  not  operating  under  a  disadvantage. 

Q.  Yes,  that  is  the  idea.  And  you  agreed  with  that  conclusion, 
that  that  was  not  a  disadvantage,  didn't  you,  that  they  were  not  oper- 
ating under  a  disadvantage? 

A.  No,  they  had  no  disadvantage  as  compared  to  the  Sunset  Eoute 
or  the  all-rail  route,  so  far  as  I  could  see. 

Q.  Or  they  had  no  disadvantage  as  compared  with  the  Port- 

5016  land  route  except  they  were  perhaps  a  little  longer? 

A.  Practically  so,  yes,  sir.  No,  I  will  modify  that.  The 
Portland  route  was  at  a  disadvantage  because  it  did  not  have  a  con- 
tinuous line  of  its  own.  The  Canadian  Pacific  practically  did  have 
a  continuous  line  of  its  own  from  the  Atlantic  seaboard  via  Vancouver 
to  San  Francisco,  and  practically  upon  the  same  basis  with  the  Sun- 
set. The  Union  Pacific,  while  it  may  have  had  a  rail  and  a  boat  line 
from  Omaha  to  San  Francisco,  yet  it  had  to  depend  upon  its  eastern 
connections,  which  was  a  decided  disadvantage.  As  between  the  two 
routes,  the  Portland  route  would  be  entitled  to  the  differential. 

Q.  Take  business  moving  out  of  Chicago :  what  was  the  difference 
in  the  condition  of  the  Union  Pacific  and  the  Canadian  Pacific? 

A.  I  have  always  understood  that  the  Canadian  Pacific  either 
owned  or  controlled  a  road  out  of  Chicago. 

Q.  Where? 

A.  I  can't  speak  authoritatively,  but  I  have  always  looked  upon 
the  Wisconsin  Central  and  its  immediate  connections  as  property  that 
was  under  the  strict  control  of  the  Canadian  Pacific,  within  my  time. 

Q.  That  has  been  within  the  last  sixty  days,  hasn't  it  ? 

A.  Probably  the  financial  control  came  within  that  time,  but  I 
have  always  understood  during  my  regime  as  the  general  freight 
agent  of  the  Southern  Pacific  that  the  Canadian  Pacific  owned  or 
practically  controlled  a  road  out  of  Chicago. 

Q.  Perhaps  you  are  getting  two  roads  mixed.  Don't  you  remember 
that  for  years  previous  to  the  receivership,  the  Northern  Pacific  had 
a  lease  of  the  Wisconsin  Central? 

5017  A.  I  don't  remember. 

Q.  So  it  was  on  the  part  of  the  Northern  Pacific  and  not 
the  Canadian  Pacific? 

A.  I  am  not  positive  as  to  that,  but  it  is  my  recollection  that  the 
Canadian  Pacific  had  a  road  out  of  Chicago  at  that  time.  They 
certainly  had  connections  and  ramifications  into  the  Atlantic  sea- 
board territory  which  was  the  principal  feature. 
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Q.  Are  you  able  to  name  any  line  that  they  controlled  into  Chi- 
cago? Didn't  they  have  to  interchange  business  with  all  the  lines 
between  Minneapolis  and  Chicago,  just  the  same  as  the  Union  Pacific 
did  between  Omaha  and  Chicago  ? 

A.  Well,  ownership  of  a  road  doesn't  cut  so  very  much  figure 
where  they  have  an  agreement  or  understanding  that  rates  will  be 
maintained  or  will  be  sustained  as  between  the  two — rates  and  divi- 
sions.   It  is  not  necessary  to  own  a  road  to  make  it  a  preferred  line. 

Q.  The  Union  Pacific  had  pretty  fair  relations  with  the  Chicago 
&  Northwestern  at  all  times,  hadn't  they  ? 

A.  They  had,  yes,  so  far  as  I  know. 

Q.  They  were  as  well  fixed,  then,  into  Chicago,  weren't  they,  as 
the  Soo,  even  if  that  had  an  arrangement,  which  I  never  heard  of 
before,  with  the  Wisconsin  Central  ? 

A.  That  is  what  I  know  nothing  about.  I  know  nothing  about 
what  the  arrangements  of  the  Northwestern  may  have  been  with  the 
Union  Pacific  as  to  an  agreement  to  accept  and  divide  all  rates  upon 
a  specified  basis,  and  that  is  the  only  way  in  which  a  competitive 
line  of  two  different  roads  can  be  sustained  properly,  so  far  as  my 
knowledge  goes. 

5018  Q.  The  connections  of  the  Union  Pacific  at  Omaha,  were 
very  powerful  and  turned  a  very  large  business  into  the  Union 

Pacific  at  that  point,  didn't  they? 

Mr.  Lovett.  What  is  that  question,  Mr.  Severance? 

Q.  I  say  the  connections  of  the  Union  Pacific  were  very  powerful 
and  turned  a  large  business  over  to  the  Union  Pacific  at  that  point? 

A.  Yes,  sir. 

5019  STANLEY  DOLLAR, 

being  duly  sworn  as  a  witness  on  behalf  of  the  Complainant,  testified 
as  follows: 

Direct  examination  by  Mr.  Severance  : 

Q.  Mr.  Dollar,  where  do  you  live? 
A.  San  Francisco. 
Q.  What  is  your  business? 
A.  Shipping. 

Q.  What  company  are  you  connected  with? 
A.  The  Robert  Dollar  Company. 
Q.  What  is  your  boat  line  called  ? 
A.  Called  the  Dollar  Line. 
Q.  And  where  do  your  boats  run? 
A.  On  the  coast  and  to  the  Orient. 
Q.  To  what  ports  in  the  Orient  ? 
A.  All  the  principal  ports. 
Q.  Can  you  name  them,  please,  Mr.  Dollar? 
A.  Hongkong,  Shanghai,  Moji,  Kobe,  Yokohama,  and  North  Japan 
ports,  Kokodate  and  Muraran. 
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Q.  Have  you  ever  had  through  rates  in  connection  with  any  of 
the  transcontinental  railroads  ? 

A.  No,  sir. 

Q.  How  long  has  your  line  been  established? 

A.  It  has  been  about  seven  years  in  the  Oriental  business. 

Q.  How  many  ships  have  you? 

A.  Three  at  present. 

Q.  How  often  are  your  sailings? 

A.  About  every  90  days. 

Q.  And  what  kind  of  traffic  do  you  bring  in  from  the  Orient? 
A.  General  cargo. 
5020        Q.  You  mean  things  that  are  generally  brought  over  ? 
A.  General  merchandise,  yes. 

Q.  What  is  your  port  on  this  side? 

A.  We  have  been  coming  to  San  Francisco. 

Q.  Have  you  ever  had  any  negotiations  with  any  railroad  company 
with  reference  to  establishing  through  rates  with  them  ? 

A.  Yes,  sir. 

Q.  What  line? 

A.  The  Salt  Lake. 

Q.  ,That  is,  the  Salt  Lake  road  is  what  is  commonly  known  as  the 
San  Pedro,  Los  Angeles  &  Salt  Lake  Kailroad? 

A.  Yes,  sir. 

Q.  With  what  individual  did  you  have  your  negotiations,  or  what 
individuals  ? 

A.  Mr.  Gillette,  I  think,  was  the  first  one ;  then  we  had  it  up  with 
Mr.  Wann  and  the  general  manager. 

Q.  Mr.  Wells? 

A.  Mr.  Wells. 

Q.  Over  what  period  were  those  negotiations  protracted  ? 

A.  Several  years. 

Q.  Did  you  get  at  an  arrangement  or  anything  like  an  arrange- 
ment with  them? 

A.  No,  sir. 

Q.  How  near  did  you  come  to  it  ? 

A.  The  drafting  out  of  an  agreement. 

Q.  How  long  ago  was  that,  do  you  remember? 

A.  I  think  just  before  the  fire  was  the  first  one,  and  we  had  it  up 
afterward. 

Q.  What  kind  of  a  line  was  it  proposed  to  establish  with  them, 
what  ports  were  you  to  make  ? 

A.  We  were  to  make  the  ports  wherever  the  business  warranted. 

Q.  On  this  side  what  was  to  be  your  principal  port? 
A.  San  Pedro. 
6021        Q.  Were  you  to  make  San  Francisco  also? 

A.  That  was  left  optional  with  us.    We  had  to  make  San 
Pedro  first. 
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Q.  At  any  time  during  those  negotiations  was  the  matter  referred 
by  Mr.  Wann  or  Mr.  Wells  to  any  other  official  for  his  concurrence? 

A.  Judge  Kelly. 

Q.  I  mean  any  other  official  of  the  company  or  connecting  line? 

A.  Well,  it  was  referred  to  New  York.  I  don't  know  whom  it  was 
referred  to  there.    It  just  said  in  the  correspondence  to  New  York. 

Q.  Who  told  you  it  had  to  be  referred  to  New  York  ? 

A.  Mr.  Wells  I  think  it  was. 

Q.  Did  you  ever  hear  of  Mr.  Bancroft's  name  connected  with  the 
transaction  in  any  way? 

A.  Yes,  they  put  it  up  to  Mr.  Bancroft,  I  believe. 

Q.  What  was  the  final  result,  after  referring  it  to  New  York  and 
to  Bancroft?     Did  you  make  a  deal  or  didn't  you? 

A.  No,  sir. 

Q.  Were  you  willing  to  make  an  arrangement  on  your  part? 

A.  Yes,  sir. 

Cross-examination  by  Mr.  Kelly  : 

Q.  You  never  heard  that  Mr.  Bancroft  made  any  objection  to  the 
proposed  arrangement? 

A.  No,  I  don't  know  who  made  the  objections. 

Q.  You  heard  something  about  me  in  that  connection,  did  you  not  ? 
A.  Yes. 
5022        Q.  And  were  the  negotiations  finally  dropped,  soon  after  the 
passage  of  what  is  known  as  the  Hepburn  Act  ? 

A.  No. 

Q.  That  was  in  1906. 

A.  No,  we  hadn't  correspondence  after  that. 

Q.  The  correspondence  finally  dropped  about  1907,  did  it  not? 

A.  1907,  yes. 

Q.  About  the  time  of  the  requirements  of  the. interstate  commerce 
law  for  the  publication  of  through  tariffs  from  point  of  origin  in 
Asiatic  ports  to  destination  in  the  United  States;  soon  after  that  it 
dropped,  didn't  it? 

A.  It  dropped,  yes. 


5023  A.  C.  RULOFSON, 

being  duly  sworn  as  a  witness  on  behalf  of  the  Complainant,  testified 
as  follows : 

Direct  examination  by  Mr.  Severance  : 

Q.  Where  do  you  live,  Mr.  Bulof son  ? 

A.  Berkeley,  California. 

Q.  What  is  your  business  ? 

A.  I  am  a  manufacturers'  agent,  representing  some  large  eastern 
manufacturers,  and  I  am  also  president  of  an  architectural  sheet 
metal  factory  at  San  Francisco. 
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Q.  Have  you  ever  been  connected  with  Baker  &  Hamilton,  the 
hardware  company  ? 

A.  Yes,  sir.  * 

Q.  When? 

A.  I  went  with  them  in  April,  1870,  and  left  them  on  September  15, 
1904. 

Q.  Are  Baker  &  Hamilton  a  rather  large  wholesale  hardware  house 
here? 

A.  They  are. 

Q.  Into  what  territory  did  they  wholesale  ? 

A.  All  over  the  Pacific  coast  states  and  territories  and  Hawaii. 

Q.  From  what  part  of  the  United  States  did  they  receive  their 
stock,  as  a  rule  ? 

A.  All  the  large  manufacturing  centers  in  New  England,  the 
Atlantic  seaboard,  middle  west,  and  some  from  the  southern  states. 

Q.  Do  you  remember  whether  the  Southern  Pacific  and  Union 
Pacific  agencies  each  solicited  your  business  from  the  East  ? 

A.  I  do,  yes,  sir. 

Q.  Which  way  did  the  Southern  Pacific  agency  solicit  your 
5024    business  from  the  seaboard  and  Pittsburg  and  that  region? 
A.  Via  the  Sunset  Eoute. 

Q.  Sunset-Gulf? 

A.  Originally  via  New  Orleans,  and  then  subsequently  they  de- 
livered it  to  Galveston. 

Q.  By  boat  and  rail  ? 

A.  By  the  combination,  yes,  sir. 

Q.  And  which  way  did  the  Union  Pacific  solicit  the  business  ?  By 
the  Missouri  gateways  ? 

A.  Yes ;  they  wanted  it  brought  through  Ogden. 

Q.  Do  you  remember  Mr.  Graham,  who  was  one  of  the  solicitors 
of  the  Southern  Pacific  ? 

A.  Very  well. 

Q.  Did  he  solicit  your  business  ? 

A.  Yes,  sir. 

Q.  Did  you  ever  ship  anything  by  the  Panama  route? 

A.  Yes,  sir. 

Q.  How  many  years  did  you  use  that  route? 

A.  Well,  as  long  as  I  can  remember.  We  originally  shipped  via 
Cape  Horn,  by  sailing  vessels,  and  the  freight  we  were  in  a  hurry 
for  we  used  to  ship  by  the  Pacific  Mail  steamers  via  Panama ;  that 
is,  when  the  Pacific  Mail  was  operating  their  steamers  on  both  sides 
of  the  continent. 

Q.  Did  you  ever  ship  by  the  American-Hawaiian  line  ? 

A.  Yes,  sir,  around  through  the  Straits  of  Magellan. 

Q.  You  were  not  connected  with  the  Baker  &  Hamilton  company 
after  they  had  the  Tehuantepec  route  opened,  were  you  ? 

A.  No,  not  for  Baker  &  Hamilton;  but  I  have  made  shipments 
that  way  since  I  left  Baker  &  Hamilton— not  Baker  &  Hamilton 
freight,  though. 
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Q.  Did  you  ever  have  any  shipments  from  any  points  in  the  mid- 
dle west  by  way  of  Portland  and  boat  from  Portland  to  San 

5025  Francisco? 

A.  Baker  &  Hamilton  had,  yes,  sir. 

Q.  I  mean  Baker  &  Hamilton. 

A.  They  had.  They  were  very  unsatisfactory.  They  were  experi- 
mental and  were  discontinued. 

Q.  What  was  the  nature  of  the  shipments? 

A.  It  came  under  my  notice  that  the  implement  department,  which 
dealt  in  wagons,  had  shipped  some  Bayne  wagons  from  Kenosha, 
Wisconsin,  and  for  some  reason  that  I  never  knew  they  went  Union 
Pacific  via  Portland.  My  attention  was  directed  to  the  shipment 
by  the  discussion  as  to  how  badly  the  wagons  were  chafed  up  and  the 
endeavor  of  the  manager  of  that  department  to  locate  the  responsi- 
bility and  get  a  damage  claim  through.  Each  one  tried  to  shift  it 
to  somebody  else. 

Q.  Each  one  pointed  to  the  next  man  ? 

A.  The  steamship  company  passed  it  up  to  the  O.  R.  &  N.,  the 
O.  R.  &  N.  passed  it  to  the  Union  Pacific,  and  the  Union  Pacific 
passed  it  up  to  somebody  else.  I  don't  think  they  ever  got  any 
settlement.  I  might  say  that  the  Union  Pacific  or  the  Oregon  Short 
Line  or  the  steamship  companies  never  solicited  any  freight  from  me 
to  be  routed  that  way. 

Q.  Yes,  I  assume  they  didn't. 

A.  But  somebody  got  it  out  of  somebody  at  that  time.  I  never 
knew  how  it  came  to  go  that  way. 

Mr.  Lovett.  Evidently  an  accident. 

Q.  Previous  to  the  union  of  the  Union  Pacific  and  the  Southern 
Pacific  did  any  traffic  move  from  Cincinnati  and  Pittsburg  by  New 
Orleans-Southern  Pacific — any  of  your  traffic? 
A.  Prior  to  1901? 

5026  Q.  Yes. 

A.  Yes,  sir. 

Q.  What  class  of  traffic? 

A.  Heavy  hardware,  nails,  and  probably  barbed  wire.  I  have  no 
independent  recollection  of  any  specific  shipment,  but  I  know  we  used 
to  ship  that  way.  I  think  there  used  to  be  a  line  called  the  Cannon- 
ball  Line  that  shipped  that  way,  and  we  used  to  ship  some  Queen 
&  Crescent. 

Q.  Queen  &  Crescent  to  New  Orleans  and  then  Southern  Pacific 
here? 

A.  Yes,  sir. 

Cross-examination  by  Mr.  Dunne: 

Q.  Were  you  connected  with  Baker  &  Hamilton  at  the  time  the 
differential  was  conceded  to  the  Canadian  Pacific? 

A.  I  was  connected  with  them  when  we  used  to  get  a  differential 
from  the  Canadian  Pacific.    I  don't  know  whether  it  was  ever  con- 
ceded or  not.    I  thought  they  took  it  arbitrarily. 
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Q.  How  many  years  was  that? 

A.  Oh,  it  was  quite  a  number  of  years ;  I  don't  remember  just  how 
long  it  was.    We  made  some  shipments  that  way. 

Q.  How  did  the  volume  of  business  that  moved  that  way,  during 
the  time  that  the  differential  was  in  force,  compare  with  the  volume 
of  business  that  moved  by  the  long  differential  lines  ? 

A.  You  mean  speaking  from  my  own  experience,  my  own  personal 
knowledge  ? 

Q.  Yes,  sir. 

A.  I  shouldn't  say  it  was  2£  per  cent  of  our  shipments.  Very 
small,  I  know.    We  didn't  like  to  encourage  it. 


5027  J.  P.  WILLIAMS, 

being  duly  sworn  as  a  witness  on  behalf  of  the  Complainant,  testified 
as  follows : 

Direct-examination  by  Mr.  Severance: 

Q.  Mr.  Williams,  what  is  your  business? 

A.  I  am  the  agent  for  the  Panama  Railroad  Company. 

Q.  How  long  have  you  been  the  agent  of  the  Panama  Railroad 
here? 

A.  Since  May  1,  1907. 

Q.  Previous  to  that  what  was  your  business? 

A.  I  was  with  the  Pacific  Mail  Steamship  Company. 

Q.  For  how  long? 

A.  About  five  years. 

Q.  And  previous  to  that  what  was  your  business  ? 

A.  I  was  with  the  St.  Louis  &  San  Francisco,  the  St.  Louis  & 
Missouri. 

Q.  Were  you  with  the  Pacific  Mail  at  the  time  the  Panama  Rail- 
road had  its  steamers  here?  i 

A.  I  was  with  the  Panama  Railroad  at  that  time.  ' 

Q.  Oh,  you  were  with  the  Panama  Railroad  then? 

A.  Yes. 

Q.  When  was  that? 

A.  1901. 

Q.  At  the  present  time  how  is  the  traffic  moving  by  the  Panama 
route  up  to  San  Francisco— by  what  line  of  boats?  1 

A.  Panama  traffic? 

Q.  Yes. 

A.  From  New  York? 

Q.  Yes.    How  does  it  get  to  San  Francisco,  on  this  side  of  the 
Isthmus,  now? 

A.  By  the  Pacific  Mail  Steamship  Company.  J 

5028  Q.  That  is  the  only  connection  you  have?  ^ 
A.  Yes,  sir. 

Q.  What  class  of  boats  has  the  Pacific  Mail  in  that  service? 
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A.  They  are  considered  out  of  date. 

Q.  How  often  do  they  make  a  trip  to  the  Isthmus  from  here? 

A.  They  have  a  9-days  schedule  at  present. 

Q.  And  how  many  stops  do  those  boats  make  between  here  and 
the  Isthmus  ? 

A.  I  should  say  9  or  10  stops. 

Q.  What  is  their  usual  time  between  here  and  the  Isthmus  ? 
'  A.  You  are  speaking  of  the  present  time  ? 

Q.  Yes. 

A.  I  suppose  they  average  close  to  30  days. 

Q.  30  days? 

A.  Between  25  and  30  days. 

Q.  Between  here  and  the  Isthmus? 

A.  Yes,  sir. 

Q.  What  is  the  principal  tonnage  of  those  ships  ? 

A.  It  is  coast  tonnage  leaving  here,  east-bound. 

Q.  How  is  it  coming  back  ? 

A.  It  is  principally  cargo  originating  at  New  York. 

Q.  And  where  is  that  cargo  discharged?     Does  it  come  through 
here  or  is  it  discharged  en  route  ? 

A.  It  is  discharged  here.     It  is  cargo  destined  to  all  the  coast 
ports. 

Q.  I  mean  does  it  come  through  to  San  Francisco  ?  , 

A.  Yes,  sir. 

Q.  Or  is  it  discharged  at  southern  ports — the  New  York  business  ? 

A.  They  discharge  cargo   from  New  York  all  along  the  coast 
between  Panama  and  San  Francisco. 

Mr.  Dunne.  That  includes  the  Mexican  coast? 
Witness.  Mexico  and  Central  America. 
5029        Q.  How  do  the  Panama  Railroad  steamers  on  the  other  side 
compare  in  equipment  and  capacity  with  the  Pacific  Mail  boats 
on  this  side  ? 

A.  They  are  very  much  larger  and  considered  far  superior. 

Q.  What  is  the  service  on  the  Atlantic  ^ide — how  frequent  is  it? 

A.  They  have  a  6-days  sailing  at  present;  6  days  between  New 
York  and  Colon,  the  Atlantic  port. 

Q.  How  long  does  it  take  them  to  make  that  trip  ? 

A.  Between  New  York  and  Colon? 

Q.  Yes. 

A.  6  days. 

Q.  How  frequent  is  the  service? 

A.  Every  6  days. 

Q.  They  make  the  trip  in  6  days  and  they  have  a  ship  every  6  days  ? 

A.  Yes,  sir. 

Q.  What  is  your  business  here  as  local  agent  of  the   Panama 
Railroad  ? 

A.  I  solicit  business  and   handle   any   other  matters  that  need 
looking  after. 

Q.  Is  it  part  of  your  duties  to  solicit  business? 
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A.  Yes,  sir. 

Q.  East-  or  west-bound  ? 

A.  Both  ways. 

Q.  How  about  east-bound  traffic  from  here?  Are  you  able  to 
handle  east-bound  traffic? 

A.  I  should  say  at  times  we  are  able  to  get  more  cargo  than  they 
can  move.     The  steamers  are  booked  full  days  before  sailing. 

Q.  Booked  full  of  what— New  York  cargo  or  coast  cargo? 

A.  Both ;  principally  coast  cargo. 

Mr.  Lovett.  What  do  you  mean  by  coast  cargo? 

Witness.  Cargo  destined  to  the  coast,  Central  American  and  Mexi- 
can ports. 
5030        Q.  How  does  your  time  from  New  York  by  that  route  com- 
pare with  the  time  that  was  made  when  you  first  went  with 
the  company,  some  years  ago? 

A.  I  should  say  it  is  about  the  same.  The  approximate  time 
between  New  York  and  San  Francisco? 

Q.  About  how  many  days  is  that  ? 

A.  It  averages  about  45  days. 

Q.  What  is  the  average  time  of  the  American-Hawaiian  line,  do 
you  know  ? 

A.  I  think  it  is  close  to  30. 

Q.  How  long  does  it  take  to  get  traffic  across  the  Isthmus  from 
Colon  to  Panama  ? 

A.  That  depends. 

Q.  Well,  ordinarily  and  normally? 

A.  It  is  only  47  miles,  and  they  can  make  the  run  across  there  in 
a  couple  of  hours. 

Q.  But  you  have  to  discharge  your  cargo  and  load  it  on  the  car? 

A.  I  should  say  approximately  from  4  to  6  days. 

Q.  That  is,  to  discharge  the  cargo  on  the  Atlantic  side  and  get  it 
over  to  the  Pacific  side  and  get  it  loaded  ? 

A.  Yes,  sir. 

Q.  The  cargo  from  New  York  is  landed  in  Panama  in  from  10  to 
12  days  from  the  time  it  leaves  New  York  ? 

A.  Yes,  sir. 

Q.  The  balance  of  the  45  days  is  consumed  by  getting  it  up  here 
by  the  Pacific  Mail? 

A.  Yes,  sir. 

Q.  When  the  Panama  Railroad  had  its  own  steamers  on  the  Pacific 
side,  what  was  the  ordinary  time  between  New  York  and  San 
Francisco  ? 

A.  The  ordinary  time  between  those  places  ? 

Q.  Yes. 

A.  I  should  say  it  took  30  to  35  days. 

(No  cross-examination.) 

(An  adjournment  was  here  taken  until  the  morning  of  Wednesday, 
May  12,  1909,  at  10:30  o'clock. 
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5031  United  States  District  Court  Room, 

San  Francisco,  Wednesday,  May  12, 1909, 10:30  a.  m. 

The  hearing  was  resumed  before  the  Special  Examiner,  Hon.  Syl- 
vester G.  Williams,  at  the  above  time  and  place. 

Present  on  behalf  of  the  Complainant,  Mr.  C.  A.  Severance  and 
Mr.  G.  E.  Husted;  on  behalf  of  the  Defendants,  Mr.  E.  S.  Lovett 
and  Mr.  Peter  F.  Dunne. 


E.  H.  PltENTICE, 

being  duly  sworn  as  a  witness  on  behalf  of  the  Complainant,  testified 
as  follows: 

Direct-examination  by  Mr.  Severance  : 

Q.  Mr.  Prentice,  where  do  you  live  ? 

A.  At  present  at  S^in  Mateo. 

Q.  What  is  your  business? 

A.  President  and  manager  and  owner  of  the  Phoenix  Desk  &  Chair 
Company,  San  Francisco. 

Q.  How  long  have  you  been  in  that  business? 

A.  Two  years  and  a  half. 

Q.  Previous  to  that  what  was  your  business  ? 

A.  District  freight  and  passenger  agent  Southern  Pacific  Com- 
pany, located  at  San  Francisco. 

Q.  How  many  years  were  you  connected  with  the  Southern  Pacific 
Company  ? 

A.  Directly  and  indirectly,  from  1878. 

Q.  Up  to  the  time  you  ceased  two  years  and  a  half  ago  ? 
A.  Yes,  sir. 
5032        Q.  Continuously? 
A.  Yes,  sir. 

Q.  And  in  what  capacity  did  you  serve  that  company  other  than 
district  freight  and  passenger  agent? 

A.  I  was  first  employed  by  the  company  on  the  pay-rolls,  as  I  said 
before,  about  1878,  as  receiving-clerk.    Do  you  wish  the  details? 

Q.  Just  in  general. 

A.  As  receiving  clerk  at  the  Market  Street  ferry.  After  that  I 
went  to  work  for  the  company  at  the  general  freight  office.  I  went 
through  the  various  departments  there.  I  have  always  been  a 
freight  man. 

Q.  I  was  going  to  ask  you  whether  you  were  always  in  the  traffic 
department? 

A.  Yes,  sir. 

Q.  As  distinguished  from  the  operating  department? 

A.  Yes,  sir. 

Q.  How  long  were  you  engaged  in  the  business  of  soliciting  freight? 

A  In  round  numbers,  about  15  years. 

Q.  Up  to  the  time  you  ceased  in  the  business  ? 

A.  Yes,  sir. 
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Q.  I  will  first  direct  your  attention  to  the  time  previous  to  the 
acquisition  of  the  Southern  Pacific  stock  or  the  control  of  that  road 
by  the  Union  Pacific.    You  remember  that  occasion,  don't  you? 

A.  That  was  prior  to  1901? 

Q.  Yes,  prior  to  1901. 

A.  Yes. 

Q.  I  will  come  to  the  later  days  in  a  moment,  but  I  am  now  ad- 
dressing my  questions  to  a  date  previous  to  that  time. 

A.  Yes,  sir. 

Q.  How  did  the  Southern  Pacific  agency  here  in  San  Francisco 
endeavor  to  work  freight  from  the  Atlantic  seaboard,  east  of 

5033  Buffalo? 

A.  By  the  Sunset-Gulf  route. 

Q.  And  how  did  they  undertake  or  endeavor  to  work  freight  from 
Pittsburg  and  that  region? 

A.  Some  via  New  Orleans,  but  I  think  the  bulk,  by  request  of  con- 
signees in  most  cases,  via  Ogden. 

Q.  Where  the  railroad  company  could  secure  the  routing  by  New 
Orleans,  did  they  send  it  that  way? 

A.  You  mean  from  Pittsburg  now? 

Q.  Yes,  sir. 

A.  Not  as  far  north  as  Pittsburg. 

Q.  Well,  what  points? 

A.  Cincinnati  and  immediate  vicinity. 

Q.  How  did  you  work  business  from  Cincinnati  ? 

A.  By  New  Orleans. 

Q.  And  did  business  move  from  Pittsburg  by  New  Orleans  also? 

A.  To  my  best  recollection  very  little,  on  account  of  time;  it  was 
rather  too  far  north. 

Q.  And  the  business  from  Cincinnati  and  vicinity  moved  to  New 
Orleans  over  what  route,  do  you  remember? 

A.  Queen  &  Crescent,  Louisville  &  Nashville. 

Q.  What  classes  of  traffic  did  you  work  by  that  route  ? 

A.  All  classes. 

Q.  How  did  you  endeavor  to  work  traffic  from  Indianapolis  ahd 
vicinity  ? 

A.  Indianapolis,  I  think — I  am  quite  sure  that  was  by  Cincinnati. 
You  see,  the  bulk  of  that  from  Indianapolis  proper  was  less  than 
car-load  shipments,  and  Mr.  Connor  had  a  car  out  of  Cincinnati, 
merchandise  car. 

Q.  How  many  years  had  that  car  been  running — during  all  the 
time  you  were  in  the  service? 

5034  A.  Oh,  no,  sir,  not  by  any  means. 
Q.  When  was  that  car  established  ? 

A.  According  to  my  best  recollection,  seven  or  eight  years  ago. 

Q.  Wasn't  it  longer  ago  than  that,  or  don't  you  remember? 

A.  I  don't  remember. 

Q.  You  could  not  say  absolutely? 

A.  No. 
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Q.  I  mean  the  car  from  Cincinnati,  which  picked  up  freight,  what 
is  called  a  package  car,  and  assembled  it  there. 

A.  Yes;  the  freight  was  assembled  at  Cincinnati  by  Mr.  Connor. 

Q.  Are  you  able  to  state  just  when  that  car  was  put  on? 

A.  No,  sir. 

Q.  Were  you  acquainted  with  Mr.  Sproule? 

A.  Quite  well,  yes,  sir. 

Q.  Do  you  remember  of  any  time  when  Mr.  Sproule  called  the 
traffic  soliciting  agents  together  here  in  San  Francisco,  after  the  so- 
called  merger  of  the  Union  and  Southern  Pacific,  and  gave  certain  in- 
structions as  to  the  method  in  which  business  should  be  solicited? 

A.  Yes,  sir. 

Q.  Who  were  present  at  that  meeting,  if  you  remember  ? 

A.  I  thought  you  would  ask  that  question,  but  I  do  not  remember 
the  names  of  all  of  them — only  a  few. 

Q.  Give  such  as  you  do  recall. 

A.  Well,  all  the  traffic  men  connected  with  the  company,  all  the  out- 
side district  freight  and  passenger  agents ;  Mr.  Gray,  from  Salt  Lake, 
was  brought  in;  Mr.  Sproule — of  course  he  was  the  one  that  called 
the  meeting;  and  I  should  judge  all  together  there  were  about  14 
gentlemen  present — and  Mr.  Fletcher. 

Q.  What  direction  did  Mr.  Sproule  give  to  these  gentlemen 
5035    at  that  meeting  with  reference  to  the  solicitation  of  business 
and  the  way  the  business  was  to  be  conducted  ? 

A.  My  impression  at  this  time  is  that  in  a  general  way  he  called 
our  attention  to  the  fact  that  Mr.  Harriman  had  purchased,  not  the 
control  but  an  interest  in  the  Southern  Pacific  Company,  and  that  as 
far  as  the  Southern  Pacific  agents  were  concerned  they  were  to  be 
known  as  Southern  Pacific  agents  and  work  for  the  Southern  Pacific 
Company. 

Q.  What  else? 

A.  And  of  course  he  says,  "  You  don't  want  to  throw  any  business 
away ;  watch  our  best  interests  in  this  matter." 

Q.  What  directions,  if  any,  did  he  give  you  as  to  your  relations 
with  the  Union  Pacific  force  ? 

A.  None  whatever  to  the  best  of  my  recollection.  He  did  not  say 
to  me  or  any  one  there  to  solicit  business,  after  this  so-called  merger, 
for  the  Union  Pacific  Railroad. 

Q.  Was  there  anything  said  about  the  Union  Pacific  at  the  meeting, 
any  mention  of  the  Union  Pacific? 

A.  To  my  best  recollection,  yes;  he  mentioned  that  the  Union  Pa- 
cific had  agents  located  in  all  the  principal  cities  of  California,  as 
well  as  eastern  agents,  and  left  the  impression  with  me  that  I  was 
rather  to  refer  these  matters  to  their  representatives  in  San  Kran- 
cisco.  I  was  district  agent  at  that  time  and  looked  after  the  agents  in 
the  interior  of  California,  and  was  so  instructed. 

Q.  I  don't  want  to  suggest  an  answer,  but  I  would  like  to  ask  you 
a  question  because  it  is  in  line  with   something  brought  out   at 
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5036  another  place.  Was  there  anything  said  with  reference  to  call- 
ing the  attention  of  the  Union  Pacific  representatives  to  busi- 
ness which,  if  moved  by  that  route,  would  give  the  larger  revenue  to 
the  lines  taken  as  a  system,  that  is,  the  Union  Pacific  and  Southern 
Pacific  together? 

A.  I  don't  quite  understand  that  question. 

Q.  Was  there  anything  said  about  calling  the  attention  of  the 
Union  Pacific  agents  to  business  which  might  come  under  the  obser- 
vation of  your  force,  which  might  move  by  the  Union  Pacific  and 
Southern  Pacific  together,  and  thereby  yield  a  larger  revenue  for  the 
whole  system,  taken  as  a  whole,  than  if  taken  by  the  Southern  Pacific 
alone  ? 

A.  I  don't  think  there  was  a  word  said  about  that. 

Q.  What  was  it  you  said  that  he  said  about  your  referring  certain 
matters  to  the  Union  Pacific  agents?  What  were  the  matters  to  be 
referred  ? 

A.  In  soliciting  business,  take  it  in  San  Francisco  here,  I  solicited 
business  for  the  Southern  Pacific  Company  and  left  the  routing  very 
largely  blank,  and  generally  put  the  Union  Pacific  agent  or  repre- 
sentative (I  knew  them  all  here)  on  to  the  fact  that  so-andso  had 
freight  to  ship.  Sometimes  I  would  post  the  Iowa  lines  as  well,  and 
very  often  that  freight  was  referred,  in  many  cases  by  me  personally, 
to  our  eastern  representatives,  for  business  reasons. 

Q.  Previous  to  this  meeting,  what  was  your  attitude  as  between  the 
connections  east  of  Ogden?    What  was  the  attitude  of  the  Southern 
Pacific  soliciting  force  as  between,  say,  the  Union  Pacific  and  the 
Rio  Grande  and  other  eastern  connections? 
A.  In  the  solicitation  of  business  ? 

5037  Q.  Yes;  did  you  favor  one  over  the  other,  or  were  you  im- 
partial ? 

A.  Impartial. 

Q.  Did  you  solicit  wool  shipments  from  Nevada  to  the  coast? 

A.  To  a  certain  extent,  yes. 

Q.  How  did  you  move  that  traffic? 

A.  By  the  Sunset-Gulf  route. 

Q.  How  far  east  in  Nevada  ? 

A.  I  think  some  of  that  wool  came  as  far  as  from  Kelton,  Utah, 
on  account  of  the  rates. 

Q.  And  did  wool  from  that  same  territory  move  east  over  the 
Union  Pacific? 

A.  I  don't  recall  any  wool  going  over  the  Union  Pacific  from 
Nevada,  not  to  my  best  recollection. 

Q.  Did  it  go  over  the  Short  Line  and  its  connections? 

A.  Not  that  I  know  of.  I  had  no  opportunity  to  see  the  tonnage 
of  wool  shipments  out  of  Nevada. 

Q.  At  this  meeting  which  Mr.  Sproule  called,  in  which  he  re- 
ferred to  the  fact  that  Mr.  Harriman  had  acquired  an  interest  in  the 
Southern  Pacific,  was  anything  said  about  the  territory  in  which 
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business  might  originate  which  you  were  to  call  to  the  attention  of 
the  Union  Pacific  agencies,  as  you  have  said  ? 

A.  No,  sir,  because  all  the  officials,  those  who  were  at  the  meeting, 
were  familiar  with  that  matter,  and  in  my  opinion  it  was  not  neces- 
sary for  Mr.  Sproule  to  call  their  attention  to  that.  They  were 
familiar  with  that  work. 

Q.  What  reason,  if  any,  did  he  give  for  calling  you  together  and 
bringing  up  the  question  of  this  acquisition  of  stock  ? 

A.  No  reason  particularly  except 

Q.  Except  to  tell  you? 

5038  A.  Except  to  tell  us  that  Mr.  Harriman  had  secured  an 
interest  in  the  Southern  Pacific;  verify  the  newspaper  state- 
ment. 

Q.  He  confirmed  the  newspaper  statement? 
A.  In  substance  I  should  think  so,  yes,  sir. 

Cross-examination  by  Mr.  Dunne  : 

Q.  Mr.  Prentice,  freight  from  Pittsburg  and  north  and  west  of 
Pittsburg:  through  what  gateway  did  freight  originating  there 
move? 

A.  That  is,  the  bulk  of  the  freight  move  ? 

Q.  Yes. 

A.  In  my  opinion,  by  Ogden. 

Q.  That  was  prior  to  1901,  was  it  not? 

A.  Yes,  sir. 

Q.  When  did  you  retire  from  the  service  of  the  company  ? 

A.  In  October,  1906. 

Q.  Was  the  package  car  being  operated  at  that  time,  the  one  you 
referred  to  in  your  direct-examination,  over  the  Queen  &  Crescent 
from  Cincinnati? 

A.  I  think  it  was,  but  we  did  not  actively  solicit  that  business  for 
that  package  car.     It  was  rather  left  to  Mr.  Connor  at  Cincinnati. 

Q.  The  solicitation  was  over  there,  at  point  of  origin? 

A.  Yes. 

Q.  But  what  I  was  more  particularly  interested  to  know  was 
whether  the  package  car  was  being  operated  as  late  as  the  time  when 
you  severed  your  connection  with  the  company  in  1906. 

A.  There  wasn't  much  said  about  that  possibly  for  two  or  three 
years  before,  prior  to  my  resigning  from  the  company. 
Q.  Was  the  car  in  service  at  that  time? 

5039  A.  I  couldn't  tell  you  positively,  but  I  think  not ;  I  wouldn't 
swear  to  that  positively. 

Q.  This  freight,  Mr.  Prentice,  originating  at  eastern  points  and 
bound  to  San  Francisco,  if  that  freight  moved  over  the  Union  Pacific 
of  course  it  could  not  reach  San  Francisco,  the  California  coast, 
without  passing  over  the  Southern  Pacific  line,  unless  it  went  up  by 
Portland?  • 

A.  No,  sir. 
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By  Mr.  Severance  : 

Q.  You  say  there  wasn't  much  said  about  that  package  car  for 
some  time,  and  your  impression  is  it  was  not  in  use  at  the  time  you 
left  the  company  ? 

A.  No,  sir ;  I  don't  think  it  was  a  great  success. 

Q.  Did  you  at  any  time,  in  any  way,  make  a  feature  of  that  car, 
in  solicitations? 

A.  No,  sir. 

Q.  That  was  something  that  was  left  to  Mr.  Connor  in  Cincinnati  ? 

A.  Left  to  Mr.  Connor,  yes. 

Q.  And  how  about  traffic  originating  at  those  enormous  concerns 
in  Pittsburg?  "Was  that  largely  routed  by  the  consignors  there,  like 
the  Carnegie  Steel  Company  and  Jones  &  Loughlin  ? 

A.  In  my  opinion,  nine  times  out  of  ten,  yes;  in  fact  the  routing 
of  all  freight,  both  east-bound  and  west-bound,  in  substance,  is  today 
and  has  been  controlled  by  the  party  who  makes  the  price.  If  it  is 
at  a  delivered  price,  of  course  the  shipper  controls  the  freight. 

Q.  But  the  men  who  originate  that  very  large  tonnage  in  Pitts- 
burg, you  find  as  a  rule  they  route  it  there,  don't  you  ? 

A.  All  those  large  iron  concerns  at  Pittsburg  and  that  territory, 
to  my  best  recollection,  always  had  representatives  here  in  San 
5040  Francisco,  and  in  soliciting  that  business  we  were  always  in- 
formed— sometimes  they  would  and  sometimes  they  wouldn't 
give  us  pointers  on  orders  they  had  received,  but  the  matter  was 
always  referred  to  the  shippers.  It  has  always  been  my  opinion  that 
these  large  factories  controlled  the  routing. 

Q.  Now,  when  you  found  that  traffic  was  moving  from  some  of 
the  eastern  centers  to  the  coast,  did  you  telegraph  to  Mr.  Herring, 
for  instance,  in  Pittsburg,  your  representative,  to  look  after  that 
traffic? 

A.  Yes,  sir. 

Q.  And  then  it  was  their  duty  to  call  on  the  traffic  managers  of 
those  companies? 

A.  Yes,  sir;  inform  Mr.  Herring  or  the  various  agents,  Mr.  Nei- 
myer  in  Chicago,  Mr.  Connor  at  Cincinnati,  that  this  firm  or  that 
corporation  controlled  the  routing  of  ten  cars  of  iron  for  somebody 
here. 

Q.  Then  they  would  attend  to  the  solicitation  at  the  other  end? 

A.  They  would  attend  to  the  solicitation.  Sometimes  we  could 
get  a  preference  through  friendship  for  various  concerns  here  by 
certain  routes.  I  have  done  that  a  great  many  times  and  secured  a 
great  deal  of  traffic  through  friendship  of  consignees,  where  they  did 
not  control  it,  but  did  it  to  accommodate  me. 

Q.  Youv  understood  that  the  revenue  of  the  Southern  Pacific  was 
much  greater  if  the  traffic  moved  from  the  east  by  New  Orleans  than 
if  it  moved  by  Ogden,  didn't  you,  the  division  of  the  through  rate 
from  Pittsburg  or  the  Atlantic  seaboard  would  be  much  greater? 

A.  Yes,  in  dollars  and  cents,  but  so  far  as  expense  is  concerned  I  am 
not  familiar. 
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Q.  I  have  always  found  in  talking  with  railroad  men  that 

5041  the  traffic  men  insist  they  don't  know  anything  about  the  ex- 
pense of  operation  and  the  operating  men  say  they   don't 

know  anything  about  the  revenue  of  the  traffic.  Are  you  that  sort 
of  a  traffic  man  ? 

A.  Well,  possibly. 

Q.  Your  business  was  to  get  revenue  for  the  company,  wasn't  it? 

A.  Yes,  sir;  study  the  best  interests  of  the  Southern  Pacific  Com- 
pany all  the  way  through,  study  the  division-sheets,  find  out  where 
the  company  would  get  the  best  revenue  out  of  this. 

Q.  That  is  what  I  understood.  And  you  said  you  were  with  the 
company  about  thirty  years? 

A.  I  should  think  so,  yes,  off  and  on.  I  was  prior  to  that,  before 
I  went  on  the  pay-roll,  when  I  was  a  youngster,  in  Sacramento. 

By  Mr.  Dunne  : 

Q.  You  spoke  about  some  business  that  you  got  yourself. 

A.  Yes. 

Q.  As  a  matter  of  personal  equation,  so  to  speak  ? 

A.  Yes. 

Q.  Over  what  routes  did  that  business  move? 

A.  That  depended  a  great  deal  on  where  it  originated.  Lots  of 
business  I  got  from  the  southern  states,  you  know,  and  naturally 
routed  that  by  New  Orleans  because  it  gave  us  the  largest  revenue. 

Q.  But  I  want  more  particularly  to  call  your  attention  to  business 
north  of  the  Ohio  River,  say  Pittsburg  business.  Over  what  routes 
did  that  business  move? 

A.  Over  the  central  routes;  principally,  of  course,  the  Union  and 
Southern  Pacific,  and  the  Santa  Fe  and  the  Rio  Grande. 

5042  Q.  Does  that  include  business  that  jrou  obtained  to  some  ex- 
tent through  your  own  personality  as  a  factor? 

A.  Yes,  sir.  I  think  that  all  these  soliciting  agents  here,  for  all 
the  railroads,  have  friends  and  have  made  friends  here,  and  through 
their  friendship  they  are  able  to  get  a  great  deal  of  business.  That 
is  where  a  soliciting  agent  makes  himself  strong  with  his  principals. 

Q.  Why  did  that  business  move  by  the  central  routes  rather  than 
by  the  New  Orleans  routes — that  Pittsburg  business  which  you  suc- 
ceeded in  attracting  to  some  extent  by  your  own  personality  ? 

A.  Yes. 

Q.  What  was  it  that  caused  it  to  take  that  direction,  the  central 
route,  instead  of  going  south  to  New  Orleans? 

A.  Tn  soliciting  business,  one  of  the  first  questions  of  a  consignee  or 
those  interested  in  the  freight,  is  to  ask  about  time  and  service.  Can 
we  get  cars?  What  time  do  you  make?  That  is  one  of  the  first 
questions  they  will  always  ask  us.  And  naturally  we  study  this  time 
question.  As  far  as  moving  freight  from  Pittsburg  bj'  the  Ogden 
gateway  is  concerned,  I  know  for  a  fact — at  least  I  will  modify  that 
and  say  I  am  quite  sure  it  was  better  than  by  New  Orleans,  because 
we  always  had  trouble  in  getting  the  service  over  the  lines  north  of 
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New  Orleans,  that  is,  good  service,  notably  the  Queen  &  Crescent  and 
the  Louisville  &  Nashville  and  those  lines;  they  were  rather  slow. 
The  Sunset  was  always  all  right.  They  always  made  very  good 
time  from  New  Orleans. 
Q.  In  respect,  then,  to  this  business,  the  business  that  you 
personally    were    a    factor    in    securing,    did    you    yourself 

5043  suggest  the  routing  by  way  of  the  central  lines,  by  way  of 
Ogden? 

A.  From  Pittsburg  territory  and  Chicago  territory  ? 

Q.  Yes,  sir. 

A.  Yes,  sir. 

Q.  Now,  did  those  conditions  obtain  prior  to  1901  ? 

A.  Yes,  sir. 

Q.  Have  they  obtained  since,  so  far  as  you  know  ? 

A.  So  far  as  I  know,  yes. 

By  Mr.  Severance  : 

Q.  There  is  a  large  amount  of  tonnage  originating  in  Pittsburg, 
isn't  there,  that  doesn't  require  great  speed  in  transmission — heavy 
stuff? 

A.  To  my  best  recollection,  you  take  the  heaviest  shippers  out  here 
of  iron,  and  they  are  always  in  a  hurry  to  get  the  freight  out  here. 
They  want  time,  and  time  in  a  measure  seems  to  be  the  essence  of  the 
movement  of  freight  from  Pittsburg. 

Q.  Did  you  ever  secure  freight  from  Pittsburg  by  New  Orleans, 
to  some  extent  ? 

A.  I  do  not  recall  any  freight  that  I  have  secured  from  Pittsburg 
by  New  Orleans. 

Q.  Well,  you  know  of  freight  moving  that  way  ? 

A.  To  my  best  recollection,  very  little. 

Q.  I  don't  mean  that  you  secured,  but  you  know  of  Herring  secur- 
ing lots  of  freight  that  way,  don't  you  ? 

A.  To  my  best  recollection,  very  little,  from  Pittsburg  proper. 
That  was  rather  too  far  north  to  bring  it  down,  on  account  of  time. 

Q.  How  was  it  in  Ohio  points,  outside  of  Cincinnati?  You  say 
you  worked  it  by  Cincinnati  and  New  Orleans.  How  about  Columbus 
and  Dayton  and  Hamilton? 

5044  A.  I  am  quite  sure  Mr.  Connor  solicited  all  that  business  by 
Cincinnati ;  I  might  say  the  towns  in  the  immediate  vicinity  of 

Cincinnati. 

Q.  And  by  Cincinnati  yon  mean  by  New  Orleans  ? 

A.  Yes,  sir. 

Q.  Mr.  Hawley  you  knew,  didn't  you  ? 

A.  Quite  well,  yes,  sir. 

Q.  Would  the  fact  that  Mr.  Hawley  testified  in  New  York  that 
while  he  was  general  agent  of  the  Southern  Pacific,  having  charge 
of  all  the  business  east  of  the  Mississippi  River,  he  endeavored  to 
work  the  business  from  Pittsburg  and  Cincinnati  by  way  of  New 
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Orleans,  change  your  opinion  as  to  the  policy  pursued  by  the  Southern 
Pacific? 

A.  I  do  not  recall  that  Mr.  Hawley  endeavored  to  secure  any  busi- 
ness from  Pittsburg  and  Cincinnati  territory — did  you  say  by  New 
Orleans  ? 

Q.  Yes ;  that  is  what  he  testified  in  New  York,  that  he  endeavored 
to  work  the  business  that  way.  I  wondered  whether  that  might 
refresh  your  recollection  as  to  the  way  business  did  move  in  the  old 
days. 

A.  Of  course  we  were  out  here  in  California  and  we  were  not  in 
a  position  to  know  nor  were  we  informed  as  to  how  Mr.  Hawley 
routed  that  freight,  any  more  than  freight  going  from  New  York 
to  Texas  points. 

5045  A.  E.  GILLESPIE, 

being  duly  sworn  as  a  witness  on  behalf  of  the  Complainant,  testified 
as  follows: 

Direct-examination  by  Mr.  Severance  : 

Q.    Mr.  Gillespie,  where  do  you  live? 

A.  San  Francisco. 

Q.  What  is  your  business  ? 

A.  I  have  been  the  secretary  of  the  Pacific  Machinery  Dealers 
Association  for  the  past  five  years. 

Q.  What  is  your  business  as  such  secretary  ? 

A.  To  arrange  for  the  consolidation  of  machinery  at  eastern  points 
to  bring  to  California  in  carload  quantities  that  were  made  up  of 
less  than  carload  shipments. 

Q.  What  eastern  points? 

A.  New  York,  Chicago  and  Cincinnati  principally;  occasionally 
some  other  smaller  manufacturing  centre. 

Q.  Now  take  business  originating  at  Cincinnati.    Did  you  have'V,. 
at  any  time  any  person  in  Cincinnati  who  acted  as  your  agent  to      '% 
attend  to  business  there?  n 

A.  Mr.  W.  H.  Connor,  the  Southern  Pacific  agent,  acted  as <** 

Q.  He  was  the  general  agent  of  the  Southern  Pacific  Company 
there? 

A.  Yes;  he  acted  as  agent  for  us  in  consolidating  our  freight. 

Q.  How  long  ago,  up  to  what  time  ?  Or  is  he  still  acting  in  that 
capacity  ? 

A.  Well,  nominally,  no,  but  I  presume  he  is  actually. 

Q.  Who  is  the  ostensible  representative? 
A.  At  this  time  ? 

5046  Q.  Yes. 

A.  The  Panhandle  Storage  Warehouse  Company — Pennsyl- 
vania Railroad. 

Q.  Did  Mr.  Connor  go  in  as  your  agent  at  the  same  itme  you  were 
made  secretary  of  the  association? 
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A.  No;  we  had  a  great  deal  of  difficulty  in  getting  freight  out  of 
that  point,  in  consolidating  cars,  for  several  years,  and  it  was  only 
in  1905,  in  the  spring,  that  we  were  able  to  get  our  first  consolidated 
cars  out  of  there,  which  we  did  through  power-of-attorney.  Some 
concern  in  Cincinnati  was  given  our  power-of-attorney  at  that 
point,  and  Mr.  Connor  arranged  the  consolidations  and  made  out  our 
papers  and  sent  them  to  us,  generally  through  the  agent  of  the 
Southern  Pacific  Company  here. 

Q.  When  Mr.  Connor  commenced  acting  as  your  agent,  did  you 
leave  the  routing  of  cars  in  his  hands? 

A.  Well,  it  generally  was,  yes. 

Q.  How  did  he  route  the  cars  from  Cincinnati,  in  the  first  instance  ? 

A.  I  don't  remember  whether  they  were  sent  Sunset  at  first  or 
whether  they  were  sent  Union  Pacific. 

Q.  But  they  did  move  both  ways  ? 

A.  They  moved  both  ways.  It  was  at  my  request  they  were  sent 
Union  Pacific  because  we  were  able  to  get  better  advice  of  movement 
from  the  Union  Pacific.  The  time  was  a  little  better  that  way,  not 
very  much. 

Q.  And  after  you  made  that  request  of  Mr.  Connor,  did  he  send 
everything  by  the  Union  Pacific? 

A.  Well,  service  on  Sunset  Route  commenced  to  be  so  bad  that  we 
could  get  no  information  as  to  location  of  cars,  and  I  finally  told  the 
Southern  Pacific  agent  that  we  would  not  stand  it  any  longer 
5047  and  that  they  would  have  to  route  our  freight  Union  Pacific, 
where  we  could  get  a  little  information,  and  they  made  no  ob- 
jection to  that.     That  seemed  to  satisfy  them. 

Q.  You  told  the  Southern  Pacific  agent  that  ? 

A.  The  solicitors  here,  yes ;  in  Mr.  Luce's  office. 

Q.  Did  you  notify  Mr.  Connor  that  you  wanted  it  sent  that  way? 

A.  I  did ;  I  wrote  him  a  letter. 

Q.  Or  only  the  Southern  Pacific  agent  here  ? 

A.  I  wrote  Mr.  Connor  personally,  giving  him  my  reasons. 

Q.  Previous  to  the  time  that  you  made  this  change,  or  made  this 
request,  had  your  business  been  solicited  by  the  Union  Pacific  agency 
here? 

A.  Yes,  it  was  solicited  that  way. 

Q.  What  attitude  did  they  take  when  advised  by  you  that  it  was 
moving  by  New  Orleans  ? 

A.  They  didn't  make  any  objections.  That  seemed  satisfactory 
to  them.  I  understood  that  the  Southern  Pacific  Company's  revenue 
was  a  little  greater  that  way,  and  while  we  wanted  to  favor  the 
Southern  Pacific  if  we  could,  give  them  all  the  revenue  possible,  we 
wanted  a  little  service  as  well. 

Q.  You  had  a  little  interest  in  it  yourself  ? 

A.  Yes. 

Q.  Was  your  business  from  the  Atlantic  seaboard  at  times  sought 
by  the  Union  Pacific  solicitors  here  ? 

A.  No,  sir ;  they  understood  it  was  coming  Sunset. 
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Q.  How  are  the  rates  on  machinery  as  compared  with  what  they 
were  years  ago? 

A.  The  rates,  the  first  of  January,  1909,  were  raised  10  cents  a  hun- 
dred on  machinery,  which  made  quite  a  little  additional  cost  to  the 
consumer. 

Q.  Who  has  to  stand  that  additional  freight — the  wholesale 

5048  merchant  or  the  consumer? 

A.  The  purchaser. 

Mr.  Lovett.  That  is-  a  pretty  deep  economic  question,  isn't  it  ? 

Mr.  Severance.  I  want  to  know. 

Mr.  Dunne.  He  says  the  purchaser. 

Witness.  The  purchaser  has  to  stand  it. 

Q.  The  purchaser  of  the  machinery  ? 

A.  Well,  that  is  included  in  the  cost  of  the  machinery — the  trans- 
portation of  it. 

Q.  What  I  wanted  to  get  at  was  whether  the  manufacturers  in  the 
east  absorbed  that  extra  10  cents,  or  whether  it  was  paid  by  the  con- 
sumers out  here. 

A..  It  is  paid  by  the  consumer. 

Q.  What  was  the  rate  before  this  raise?  You  say  they  raised  10 
cents.    What  was  the  rate  before  ? 

A.  The  carload  rate  was  $1.40  a  hundred. 

Q.  And  it  is  now  $1.50? 

A.  $1.50. 

Q.  From  what  points  ? 

A.  From  all  points. 

Q.  East  of  the  Missouri  River  or  east  of  the  Mississippi  River — 
which  ? 

A.  It  is  a  blanket  rate  from  all  manufacturing  centres. 

Q.  What  is  called  a  postage-stamp  rate  over  that  entire  region? 

A.  Yes ;  over  the  entire  country. 

Q.  How  many  people  are  there  in  the  association  that  you 
represent  ? 

A.  The  association  is  composed  of  22  members.  They  are  all  the 
leading  jobbers  in  the  city. 

Q.  And  its  function  is  to  consolidate  freight  and  get  carload  rates 
on  less  than  carload  traffic ;  is  that  the  idea  ? 

5049  A.  Yes,  sir,  that  is  the  idea. 

Cross-examination  by  Mr.  Dunne  : 

Q.  Where  is  the  office  of  the  Pacific  Machinery  Dealers  Association 
now? 

A.  McNab  and  Smith. 

Q.  In  San  Francisco? 

A.  Yes,  sir. 

Q.  How  long  has  the  office  been  in  San  Francisco  ? 

A.  Ever  since  it  was  organized ;  in  1904  I  think  it  was. 

Q.  Have  you  been  secretary  since  the  organization? 
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A.  It  was  organized  in  1903,  I  should  say.  I  have  been  secretary 
since  1904,  in  March. 

Q.  The  association,  then,  is  about  six  years  old  ? 

A.  Yes,  sir. 

Q.  Then,  the  fact  is,  Mr.  Gillespie,  that  all  these  transactions  that 
you  have  referred  to  with  Mr.  Connor  in  respect  to  the  routing  and 
direction  of  the  freight  and  otherwise— all  of  these  transactions 
began  not  earlier  than  1903? 

A.  No,  sir,  not  sooner  than  that. 


5050  W.  D.  SANBORN, 

being  duly  sworn  as  a  witness  on  behalf  of  the  Complainant,  testified 
as  follows: 

Direct-examination  by  Mr.  Severance  : 

Q.  Mr.  Sanborn,  what  is  your  business? 

A.  General  agent  of  the  Burlington  Route. 

Q.  How  long  have  you  been  in  that  position? 

A.  39  years. 

Q.  Here  in  San  Francisco? 

A.  About  24. 

Q.  As  general  agent  what  are  your  duties  ? 

A.  Look  after  freight  and  passenger  interests  for  my  company. 

Q.  Have  you  been  in  touch  with  the  business  of  soliciting  freight 
here  in  the  city  during  all  that  time? 

A.  Yes,  sir. 

Q.  And  been  acquainted  with  the  different  agencies  who  have  been 
soliciting  freight? 

A.  Yes,  sir. 

Q.  Previous  to  the  consolidation  of  the  Southern  Pacific  and  Union 
Pacific  management,  how  did  the  Southern  Pacific  agency  endeavor 
to  route  its  Atlantic  seaboard  freight  here? 

A.  Sunset-Gulf. 

Q.  Was  the  Union  Pacific  agency  at  that  time  soliciting  that 
traffic? 

A.  They  were  soliciting  traffic  here,  yes,  sir,  by  Ogden. 

Q.  From  the  Atlantic  seaboard  territory  ? 

A.  The  Union  Pacific  solicited  that  by  the  Ogden  gateway. 

5051  Q.  I  say  were  they  soliciting  that  same  class  of  traffic  at 
that  time? 

A.  Yes,  sir. 

Q.  You  were  soliciting  that  traffic,  too  ? 

A.  Yes,  sir. 

Q.  And  to  whom  did  you  deliver  what  you  were  able  to  secure  of 
transcontinental  business  ? 

A.  We  delivered  to  the  Southern  Pacific  at  Ogden,  Union  Pacific 
at  Denver,  Santa  Fe. 
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Mr.  Dunne.  You  say  you  delivered  to  the  Southern  Pacific  at 
Ogden? 

Witness.  No;  at  Denver. 

Q.  Not  to  the  Southern  Pacific  at  Denver? 

A.  No;  we  delivered  to  the  Union  Pacific  at  Denver  and  the  Rio 
Grande  at  Denver,  and  they  in  turn  delivered  to  the  Southern  Pacific 
at  Ogden. 

Q.  Previous  to  1901  what  was  the  attitude  of  the  Southern  Pacific 
here  as  between  its  connections  east  of  Ogden  ? 

A.  Their  first  choice  was  Sunset-Gulf;  second  choice,  the  Ogden 
gateway,  Union  Pacific. 

Q.  What  was  its  attitude  towards  the  Eio  Grande  at  that  time  ? 

A.  It  was  friendly. 

Q.  Previous  to  that  time  was  there  any  difference  in  the  friendli- 
ness towards  the  Union  Pacific  and  the  Eio  Grande,  so  far  as  you 
know? 

A.  They  wouldn't  find  any  fault  with  the  Rio  Grande  agents  get- 
ting the  business.  It  was  satisfactory  to  them  to  go  Rio  Grande 
or  U.  P. 

Q.  Your  company  reaches  Denver,  doesn't  it? 

A.  Yes,  sir. 

Q.  Has  there  been  any  difference  in  the  ability  of  your 
5052    line  to  secure  transcontinental  traffic  since  1901  as  compared 
with  what  it  was  before? 

A.  No,  I  can't  say  that  there  has. 

Q.  You  are  successful  in  getting  as  large  a  volume  by  Denver  as 
you  were  before? 

A.  I  think  so. 

Q.  And  you  turned  it  over  to  what  company  at  Denver? 

A.  In  some  cases  the  Colorado  Midland,  some  the  D.  &  R.  G.,  some 
the  U.  P.,  and  some  the  Santa  Fe. 

Q.  How  about  east-bound  traffic?  Do  you  find  any  difference  in 
your  ability  to  get  east-bound  traffic  now  and  what  it  was  before 
1901? 

A.  Well,  we  find  that  there  is  a  little  more  difficulty  in  getting  that. 

Q.  What  gives  rise  to  that  difficulty  ? 

A.  We  find  that  the  S.  P.  works  Sunset-Gulf  as  strong  as  ever, 
first  choice,  and  the  Union  Pacific  second,  and  that  the  Union  Pacific 
cars  are  all  over  the  coast,  ready  for  use.  We  can  get  business  that 
way,  but  we  have  got  to  rustle  for  it. 

Q.  Previous  to  1901,  what, was  the  attitude  of  the  Southern  Pa- 
cific when  business  was  moving  by  Ogden,  on  east-bound  business, 
as  between  the  Rip  Grande  connection  and  the  Union  Pacific  con- 
nection ? 

A.  They  were  working  for  the  Southern  Pacific  Company. 

Q.  Were  they  neutral  as  between  the  connections  east  of  Ogden? 

A.  Not  altogether.  They  were  more  favorable  to  the  U.  P.  than 
the  Rio  Grande;  at  the  same  time  they  would  give  the  Rio  Grande 
pointers. 
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Q.  Which  company  turned  over  the  most  west-bound  business  to 
them  at  that  time— the  Eio  Grande  or  the  U.  P.  ? 
5053        A.  I  suppose  the  Union  Pacific,  probably  two  to  one. 

Q.  Previous  to  1901.    Is  it  usual  in  railroading  to  recipro- 
cate favors  of  that  kind  ? 

A.  That  is  generally  the  custom. 

Q.  You  said  that  at  the  present  time  you  had  to  rustle  for  what 
business  you  got  east-bound.  What  change  has  taken  place;  can  you 
tell,  Mr.  Sanborn,  why  it  is  that  you  have  to  rustle  harder  than  you 
did  before  ? 

A.  The  Southern  Pacific  agents  naturally  look  upon  the  Union 
Pacific  as  part  of  the  system  and  work  for  the  long  haul,  so  it  is 
natural. 

Q.  Has  that  caused  any  diminution  in  the  percentage  of  the  east- 
bound  tonnage  that  your  line  has  been  able  to  secure  ? 

A.  That  is  pretty  hard  to  tell,  as  business  is  growing  all  the  time. 

Q.  This  country  is  growing  very  fast  ? 

A.  Yes. 

Q.  Do  you  know  whether  your  business  east-bound  has  kept  pace 
with  the  increase  in  aggregate  tonnage? 

A.  We  show  an  increase,  but  whether  it  has  kept  pace  or  not  is 
another  question. 

Q.  To  be  serious,  have  you  kept  pace  with  the  increase  in  tonnage 
business  ? 

A.  Well,  I  hardly  think  so. 

Q.  That  is  what  I  thought. 

(No  cross-examination.) 


5054  GEORGE  LANG, 

being  duly  sworn  as  a  witness  on  behalf  of  the  Complainant,  testified 
as  follows : 

Direct-examination  by  Mr.  Severance  : 

Q.  Mr.  Lang,  what  is  your  business? 
A.  I  am  in  the  automobile  business? 
A.  Were  you  ever  in  the  railroad  business? 
A.  Yes. 

Q.  In  what  capacity  ? 
A.  In  freight  and  passenger. 
Q.  With  what  companies? 
A.  With  the  Union  Pacific  Company. 
Q.  When? 

A.  From  1888  till  1906,  I  think. 
Q.  Where  were  you  stationed,  Mr.  Lang? 

A.  I  started  in  the  service  of  the  Union  Pacific  at  Spokane,  Wash- 
ington.   I  was  there  about  four  years  and  a  half.    Then  I  was  trans- 
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ferred  to  Portland,  in  charge  of  passenger  matters  there.  I  was 
there  about  three  years  and  a  half,  and  from  there  I  was  trans- 
ferred to  Salt  Lake  City.  I  was  there  about  two  years  and  a  half. 
Later  I  was  returned  to  Portland,  and  from  Portland  to  Los  Angeles, 
where  I  represented  the  company  about  two  years  and  a  half. 

Q.  What  years  was  it  that  you  were  in  the  passenger  business  at 
Portland? 

A.  From  1895  till  1900— at  the  close  of  the  office.    About  1900  I 
think  it  was. 

Q.  Till  they  closed  the  office? 

A.  Yes. 

Mr.  Dunne.  Where  was  that,  Mr.  Lang? 

Witness.  At  Portland. 

Q.  During  the  time  that  you  were  there  for  the  Union  Pacific 
what  was  your  position  ? 
5055        A.  I  had  charge  of  the  passenger  department  there — ticket 
agent. 

Q.  What  were  your  duties  ? 

A.  Soliciting.     Booking  passenger  business. 

Q.  What  class  of  passenger  business? 

A.  All  classes  of  passenger  traffic. 

Q.  Including  transcontinental? 

A.  Including  transcontinental,  yes. 

Q.  Did  the  Southern  Pacific  have  a  similar  agency  there? 

A.  Yes,  sir. 

Q.  And  the  Oregon  Railroad  &  Navigation  Company? 

A.  Yes,  sir. 

Q.  Oregon  Short  Line? 

A.  Yes,  sir. 

Q.  All  separate  at  that  time? 

A.  All  separate;  yes,  sir. 

Q.  And  were  they  engaged,  all  of  them,  in  the  same  general  busi- 
ness that  you  were? 

A.  The  same  pursuit;  yes,  sir. 

Mr.  Lovett.  Mr.  Severance,  I  didn't  catch  just  what  period  this 
was. 

Mr.  Severance.  From  1895  up  to  the  time  the  office  was  closed, 
which  he  said  was  in  1900. 

Q.  Now,  after  1900  you  say  you  came  to  San  Francisco — after  that 
office  was  closed  ? 

A.  1900  I  was  appointed  general  agent  of  the  freight  and  passenger 
department  of  Los  Angeles. 

Q.  At  Los  Angeles? 

A.  Yes,  sir. 

Q.  Were  you  ever  soliciting  freight  in  San  Francisco? 

A.  For  a  time. 

Q.  When  was  that? 

A.  From  1902  until,  I  think,  about  the  fire. 
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5056  Q.  Do  you  remember  the  Sunset  Limited  passenger  train? 
A.  From  San  Francisco? 

Q.  Yes. 

A.  Yes,  sir. 

Q.  That  train  ran  through  to  New  York,  did  it? 

A.  I  believe  as  far  as  New  Orleans. 

Q.  Didn't  it  continue  on  over  another  route? 

A.  Well,  you  understand  I  wasn't  in  the  passenger  department  at 
San  Francisco. 

Q.  You  don't  know  about  that? 

A.  No. 

Mr.  Lovett.  Mr.  Severance,  to  clear  up  your  information  about 
that,  I  will  say  that  the  Sunset  Limited  never  ran  farther  than  New 
Orleans.  There  was  a  specially  equipped  train  run  between  San 
Francisco  and  New  Orleans,  and  on  certain  days  of  the  week  they 
would  have  through  tourist  sleepers  to  New  York  which  connected 
at  New  Orleans,  but  it  was  different  equipment  entirely  from  the 
regular  Sunset  Limited.  It  put  these  tourist  cars  in  the  train  I  think 
one  or  two  days  in  the  week. 

Mr.  Severance.  I  understood,  of  course,  that  the  whole  train  did 
not  go  through,  but  I  understood  part  of  the  train  did  go  through. 
It  was  the  tourist  sleepers?     You  didn't  run  Pullmans  through? 

Mr.  Lovett.  I  understand  not. 

Mr.  Severance.  I  understood  they  ran  Pullman  sleepers. 

Mr.  Lovett.  I  wouldn't  be  positive  about  that. 

Witness.  I  rather  think  the  standard  or  first-class  sleepers  went 
as  far  as  New  Orleans,  and  on  certain  days  a  personally  conducted 
tourist  car  went  through  to  New  York. 

Mr.  Lovett.  The  Sunset  Limited,  as  we  knew  it,  was  a 

5057  specially  constructed  and  equipped  train,  of  high-class  cars, 
that  ran  between  San  Francisco  and  New  Orleans,  and  some- 
times would  carry  these  tourist  sleepers. 

Q.  Isn't  there  a  train  called  the  Washington  Sunset  that  runs  from 
here  to  Washington — with  Pullman  cars  running  through  to  Wash- 
ington ? 

A.  I  rather  think  that  refers  to  the  tourist  sleepers;  personally  con 
ducted  sleepers,  I  think. 

Q.  The  tourist  sleepers  carry  a  great  many  passengers,  don't  they? 

A.  They  are  very  well  patronized;  yes,  sir. 

Q.  Now,  at  the  time  you  were  working  passenger  business  for  the 
Union  Pacific  (transcontinental  passenger  business),  was  business 
being  solicited  by  the  Southern  Pacific  for  this  Sunset  train — trans- 
continental business? 

A.  Yes,  sir;  at  Portland. 

Q.  How? 

A.  Yes,  sir. 

Q.  It  appeared  in  some  of  the  testimony  here  that  on  passenger 
business  there  are  more  or  less  round-trip  tickets  sold,  going  one 
way  and  returning  another ;  that  is  true,  isn't  it  ? 
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A.  A  great  deal  of  it;  yes,  sir. 

Q.  Was  it  part  of  the  duty  of  yourself  and  these  other  agencies 
that  you  spoke  of,  to  endeavor  to  secure  travel  one  way  at  least  by 
these  round-trip  excursions? 

A.  Yes. 

Q.  What  methods  are  commonly  employed  and  were  employed  at 
that  time  by  these  different  agencies  to  secure  passenger  business? 

A.  Well,  there  it  is  a  question  of  going  after  it,  looking  it  up, 
soliciting  it. 

Q.  Advertising  the  lines? 

A.  Advertising — different  mediums,  getting  in  contact  with 

5058  the  business,  and  keeping  after  it  until  it  is  either  secured  or 
some  other  agent  has  booked  it. 

Q.  What  did  those  agencies  at  that  time  have  to  do  with  what  is 
called  the  emigrant  business? 

A.  Well,  we  booked  a  great  deal  of  European  emigrant  business, 
sometimes  prepaid  business. 

Q.  Did  these  other  lines  do  the  same  thing? 

A.  Yes,  sir. 

Q.  That  would  be  from  where?  From  New  York  and  other  At- 
lantic ports  to  the  coast? 

A.  They  were  usually  booked  from  the  European  port  in  starting. 

Q.  Eight  through? 

A.  Yes. 

Q.  Was  that  business  the  subject  of  competition  or  solicitation  of 
the  different  agencies? 

A.  Yes,  sir. 

Q.  You  say  they  sometimes  prepaid.     Explain  what  you  mean. 

A.  People  here  send  the  tickets  over  to  Europe  and  bring  the 
people  over.     They  bring  their  friends  or  relatives  over. 

Q.  Is  that  quite  a  considerable  part  of  the  emigrant  business  ? 

A.  A  good  deal  of  it ;  yes,  sir ;  that  is  the  inbound  business. 

Q.  Is  there  from  this  part  of  the  United  States  some  second-class 
passenger  traffic  back  to  Europe? 

A.  Yes,  sir. 

Q.  Is  that  an  all-year-round  business,  or  is  it  by  seasons? 

A.  It  is  continuous ;  all  seasons  of  the  year. 

Q.  From  what  ports  does  this  business  move  by  sea?  I  mean  after 
it  reaches  the  seaboard. 

A.  New  York,  Philadelphia,  Baltimore,  Boston,  Quebec,  and 
Halifax. 

Q.  And  does  some  of  it  move  from  Gulf  ports? 
A.  Yes,  Gulf  ports. 

5059  Q.  New  Orleans,  Galveston? 
A.  Galveston. 

Q.  Galveston  and  Mobile? 
A.  Galveston  and  Mobile;  yes. 
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Cross-examination  by  Mr.  Dunne  : 

Q.  Have  you  any  figures  which  would  express  with  any  degree  of 
accuracy  the  volume  of  that  emigrant  passenger  business  to  or  from 
Portland?" 

A.  No ;  1  have  not.    It  is  some  years  ago  that  I  was  there. 

Q.  By  the  way,  you  spoke  in  reference  to  the  solicitation  of  pas- 
senger business;  you  spoke  of  advertising  the  routes.  What  do  you 
mean  by  that?     In  a  general  way,  how  did  you  advertise  the  routes? 

A.  Newspaper  advertising  or  folder  or  sheet  advertising — poster. 

Q.  Were  there  any  points  to  which  your  advertisement  was  di- 
rected? 

A.  Calling  attention  to  the  advantages  of  the  line,  of  course — 
such  offers  as  we  had  to  make. 

Q.  Just  in  what  respect? 

A.  Time,  service,  through  car  service  and  all  such  as  that. 

Mr.  Severance.  Scenery,  I  suppose? 

Q.  That  plays  a  very  important  part  also,  doesn't  it,  in  the  pas- 
senger business? 

A.  It  has  its  effect ;  yes ;  with  tourists  for  pleasure. 


5060  E.  G.  GUYETT, 

being  duly  sworn  as  a  witness  on  behalf  of  the  Complainant,  testified 
as  follows : 

Direct-examination  by  Mr.  Severance  : 

Q.  Mr.  Guyett,  where  do  you  live? 

A.  Palo  Alto. 

Q.  What  is  your  business  ? 

A.  Insurance  broker. 

Q.  How  long  have  you  been  in  that  business  ? 

A.  Since  January  1,  1904. 

Q.  Previous  to  that  what  was  your  business  ? 

A.  I  was  chief  clerk  for  the  Union  Pacific  from  September,  1892, 
until  that  date. 

Q.  Whereabouts? 

A.  San  Francisco. 

Q.  And  previous  to  that  what  was  your  business  ? 

A.  I  was  ticket  clerk  for  a  year  previous  to  that,  with  the  Union 
Pacific. 

Q.  And  before  that? 

A.  Yes.  I  went  with  the  Union  Pacific  May  1,  1891,  as  ticket 
clerk,  clerk  in  the  ticket  office. 

Q.  1891? 

A.  Yes,  sir. 

Q.  How  long  did  you  occupy  that  position? 

A.  One  year. 
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Q.  And  after  that  what  were  you  ? 
A.  Chief  clerk  for  12  years. 

Q.  Oh,  12  years?     I  misunderstood  you.     I  understood  you  were 
chief  clerk  only  for  two  years. 
A.  For  12. 

Q.  Chief  clerk  in  what  department  ? 
A.  Passenger. 
Q.  At  San  Francisco? 
A.  Yes,  sir. 

Q.  Previous  to  the  consolidation  of  the  management  of  the 

5061  Union  Pacific  and  Southern  Pacific,  what  percentage,  would 
you.  say,  of  the  passenger  business  moving  through  Ogden  went 

Union  Pacific  ? 

A.  35  to  45 ;  some  months  probably  reached  50. 

Q.  After  1901  what  percentage  would  you  say  moved  Union  Pa- 
cific? 

A.  I  think  after  that  time  it  showed  a  gradual  increase  in  favor  of 
the  Union  Pacific  until  possibly  some  months  the  percentages  would 
be  reversed  from  what  they  were  formerly ;  in  other  words,  the  Union 
Pacific  would  receive  possibly  as  high  as  55  percent. 

Q.  What  occasioned  the  change? 

A.  I  presume  it  was  the  knowledge  on  the  part  of  the  Southern 
Pacific  agents  that  the  Union  Pacific  was  a  part  of  the  family  and 
they  naturally  favored  the  route  as  against  the  Denver  &  Bio  Grande. 

Q..  Previous  to  that  time,  what  had  been  the  attitude  of  the  South- 
ern Pacific  as  between  the  Rio  Grande  and  the  Union  Pacific? 

A.  I  think  their  position  was  neutral  as  far  as  I  was  ever  able  to 
learn.  I  never  knew  of  any  instructions  being  issued  to  the  agents 
to  favor  either  road. 

Q.  Are  local  agents  in  handling  tickets  able  to  influence  the  rout- 
ing of  passenger  traffic? 

A.  Yes,  sir. 

Q.  To  a  considerable  extent  or  a  small  extent? 

A.  Quite  an  extent. 

Q.  What  efforts  were  put  forth  by  the  Union  Pacific  during  the 
years  you  were  with  them  to  secure  passenger  traffic  over  that  line? 
What  class  of  efforts? 

A.  Every  effort  possible,  that  is,  within  the  means  of  the  com- 
pany, consistent  with  good  business  organization. 

5062  Q.  Yes,  I  can  understand  that. 

A.  They  maintained  two  traveling  men,  one  in  the  northern 
part  of  the  state  and  one  in  the  southern,  to  solicit  business  wherever 
they  heard  of  it  moving,  and  there  was  a  passenger  office  in  Los 
Angeles  and  one  in  San  Francisco  to  pursue  the  same  course — to  go 
after  business  wherever  they  could  find  it. 

Q.  In  going  after  business  that  way,  do  you  mean  after  isolated 
travelers,  or  where  parties  were  moving,  or  emigrants  moved,  or 
what? 

A.  One  or  one  hundred. 
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Q.  One  or  one  hundred? 

A.  It  all  counts  for  the  company. 

Q.  "Was  that  same  policy  pursued  by  the  Southern  Pacific  in 
soliciting  business,  and  by  the  other  lines  here? 

A.  I  would  say  generally,  yes;  that  is,  the  Southern  Pacific  have 
always  maintained  one  or  more  passenger  men  in  the  field  to  solicit 
for  their  interests  as  against  the  Santa  Fe,  and  all  other  lines  have 
had  from  one  to  three  passenger  men  soliciting. 

Q.  Do  you  remember  the  train  called  the  Sunset  Limited  train? 

A.  Yes,  sir. 

Q.  When  was  that  put  on,  if  you  remember? 

A.  That  was  put  on,  it  seems  to  me,  somewhere  around  1897  or 
1898 ;  it  has  been  on  for  many  years,  I  know.    Possibly  before  that. 

Q.  What  kind  of  a  train  was  it  ? 

A.  It  was  a  strictly  first-class  Pullman  equipment  train. 

Q.  Was  that  train  largely  advertised? 

A.  Yes. 

Q.  By  what  means  of  advertising? 

A.  By  bill-boards,  posters,  newspaper  advertising. 
5063        Q.  Magazine  advertising? 
A.  Yes. 

Q.  And  was  travel  by  that  route  to  the  east  worked  by  soliciting 
agents,  too? 

A.  I  think  it 'was,  very  thoroughly. 

Q.  When  you  were  working  for  the  Union  Pacific  did  you  meet 
with  activity  on  the  part  of  the  Southern  Pacific  ? 

A.  Yes,  sir. 

Q.  To  move  the  business  by  that  Sunset  Limited  train.  Did  they 
secure  substantial  business  that  way? 

A.  During  the  winter  months,  owing  to  the  climatic  conditions, 
and  it  being  a  change  of  route  for  the  business  men,  they  secured  a 
very  nice  business  for  the  Sunset  Limited. 

Q.  I  suppose  the  time  to  New  York  would  be  longer  that  way, 
wouldn't  it,  than  by  the. direct  routes  to  the  east? 

A.  Yes. 

Q.  What  do  you  know  about  the  solicitation  of  immigrant  business? 

A.  You  mean 

Q.-  How  was  that  business  secured — European  immigrant  busi- 
ness? 

A.  Coming  to  California  ? 

Q.  Yes. 

A.  I  think  that  was  handled  largely  by  the  various  European- 
Italian  agents,  as  we  would  call  them. 

Q.  Did  the  passenger  departments  of  the  various  lines  running  to 
ports  in  the  east  work  that  business  through  these  agencies  that  you 
speak  of,  soliciting  the  business  from  these  agencies? 

A.  I  think  that  was  all  handled  by  the  agents  themselves  on  a 
commission  basis  and  they  worked  it  as  they  saw  fit ;  in  other  words, 
I  would  say  there  was  probably  a  uniform  commission  paid  by  the 
different  roads  for  that  business. 
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5064  Q.  That  is,  the  different  railroads  that  ran  trains  from  San 
Francisco,  we  will  say,  to  the  ports  on  the  Atlantic  or  to  the 

Gulf  ports,  were  paying  commissions  to  those  immigrant  agencies  to 
get  the  routing  of  business? 

A.  Yes. 

Q.  Is  that  right? 

A.  That  was  prior  to  1900,  I  think. 

Q.  Was  there  considerable  traffic  of  that  sort  moved  out  here  ? 

A.  You  are  speaking  of  east-bound  business,  are  you  ? 

Q.  No;  I  am  speaking  of  west-bound  now — coming  from  Europe. 

A.  At  times  there  was  quite  a  volume  of  westbound  immigrant 
business. 

Q.  Now,  take  east-bound  business;  was  there  a  considerable  emi- 
grant business  back  to  Europe? 

A.  Not  a  great  amount.  It  went  back  as  second  class.  It  didn't 
go  as  emigrant.     We  were  not  able  to  keep  any  line  on  it. 

Q.  I  suppose,  as  a  rule,  when  anybody  gets  to  California  he  stays 
if  he  can,  anyway  ? 

A.  Well,  he  makes  so  much  money  he  can  go  back  first-class. 

Q.  How  about  the  business  known  as  the  "  tourist  business,"  the 
winter  tourist  business?  Was  that  business  actively  worked  by  all 
the  routes? 

A.  Winter  tourist  business  would  be  west-bound. 

Q.  Yes. 

A.  And  we  would  have  nothing  to  do  with  the  handling  of  that 
from  this  territory. 

Q.  That  would  be  all  solicited  at  the  other  end  ? 

A.  Yes. 

Q.  Was  there  a  considerable  movement  of  passenger  traffic  to  the 
east  from  Los  Angeles  by  way  of  El  Paso  ? 

A.  From  Los  Angeles  to  the  east? 
Q.  Yes. 

5065  A.  I  wouldn't  be  able  to  say  what  the  volume  was.     I  don't 
know  that  we  ever  had  any  report  as  to  that  business  and  its 

divisions.  I  know  the  Union  Pacific  received  a  small  share  of  the 
business,  but  we  had  to  work  hard  for  it. 

Q.  A  small  share  of  the  business  from  Los  Angeles  ? 

A.  To  the  east,  via  Sacramento  and  Ogden. 

Q.  But  most  of  it  went  the  other  way,  did  it? 

A.  Yes ;  being  the  natural  route.  The  Santa  Fe  and  the  Southern 
Pacific,  I  think,  divide  the  business  up  pretty  generally  from  that 
territory. 

Q.  Did  the  Union  Pacific  have  an  agency  in  Los  Angeles? 

A.  Yes. 

Q.  Working  that  business  ? 

A.  Yes. 

Cross-examination  by  Mr.  Dunne  : 

Q.  How  did  that  business  go  from  Los  Angeles  east  over  the 
Union  Pacific  ? 
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A.  Southern  Pacific  to  Sacramento,  or  else  the  coast  line  through 
San  Jose  and  Ogden — Central  Pacific  route. 

Q.  The  Southern  Pacific  got  a  haul  of  about  500  miles  from  Los 
Angeles  to  San  Francisco,  didn't  it,  and  about  830  miles  from  San 
Francisco  to  Ogden  ? 

A.  Yes,  sir. 


5066  JOHN  McEWING, 

being  duly  sworn  as  a  witness  on  behalf  of  the  Complainant,  testified 
as  follows : 

Direct  examination  by  Mr.  Severance  : 

Q.  Mr.  McEwing,  where  do  you  live  ? 

A.  In  Oakland. 

Q.  What  is  your  business  at  present? 

A.  Traffic  manager  for  Dunham,  Carrigan  &  Hayden  Company. 

Q.  What  is  their  business  ? 

A.  Wholesale  hardware,  iron  and  steel. 

Q.  How  long  have  you  been  in  that  position  ? 

A.  I  have  been  in  it  twice.     I  went  there  first  in  September,  1906. 

Q.  Previous  to  that  what  had  been  your  business  ? 

A.  Union  Pacific,  O.  E.  &  N.,  Short  Line — soliciting  freight. 

Q.  For  how  many  years  ? 

A.  I  went  on  the  street  for  the  O.  E.  &  N.  in  1898 ;  our  office  was 
absorbed  by  the  Union  Pacific  in  1901,  and  I  continued  in  the  joint 
employ  until  September,  1906. 

Q.  Who  was  the  general  agent  of  the  O.  E.  &  N.  when  you  first 
went  with  them  ? 

A.  E.  C.  Ward  was  general  agent  here. 

Q.  He  was  then  their  agent? 

A.  He  and  I  went  to  the  general  agency  together;  he  went  in  as 
general  agent  and  I  went  in  as  contracting  agent  at  the  same  time. 

Q.  And  whom  was  he  succedeed  by  ? 

A.  That  office  was  closed  and  the  entire  force  went  into  the  Union 
Pacific  office  March  1,  1901 ;  Mr.  Ward  in  charge  of  the  O.  E.  &  N. 
forces  in  the  same  office  until  April  15,  1901,  I  think ;  and  Mr.  Schu- 
macker  took  charge  of  the  entire  freight  force  of  both  offices. 

5067  Q.  When  you  were  freight  solicitor  for  the  O.  E.  &  N.,  was 
it  any  part  of  your  business  to  solicit  business  to  Montana 

points  ? 

A.  Yes,  sir. 

Q.  By  what  route  did  you  solicit  that  business  ? 

A.  Preferably  through  Spokane  in  connection  with  the  Great 
Northern  or  the  Short  Line  by  Huntington,  or  lastly,  Northern  Pa- 
cific by  Wallula,  as  that  gave  us  the  shortest  haul. 

Q.  And  you  moved  it  to  Portland  by  boat  line? 

A.  Yes,  sir. 
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Q.  Was  the  Northern  Pacific  engaged  in  competition  for  that  busi- 
ness at  that  time? 

A.  Very  decidedly. 

Q.  How  did  they  move  their  business,  aside  from  that  which  you 
gave  them? 

A.  They  preferred  it  via  Tacoma.  Their  first  preference  was  via 
Tacoma,  as  that  gave  them  a  longer  haul ;  but,  secondly,  they  worked 
it  via  Wallula,  in  connection  with  our  line. 

Q.  Was  the  Southern  Pacific  engaged  in  that? 

A.  By  Ogden,  and  some  business  through  Portland  in  connection 
with  the  Northern  Pacific;  mostly  through  Ogden. 

Q.  What  was  the  nature  of  that  traffic  which  moved  to  Montana 
points  ? 

A.  California  products — wine,  canned  goods,  dried  fruit,  sugar, 
salt,  principally. 

Q.  Was  this  competition  between  these  different  routes  an  active 
one  for  that  business? 

A.  Yes,  sir. 

Q.  And  on  an  equality  of  rates? 

A.  Yes,  sir. 

Q.  How  was  it  as  to  traffic  destined  to  points  in  the  vicinity  of 
Boise,  Idaho? 
5068        A.  We  worked  that  by  Portland.    The  Southern  Pacific,  I 
believe,  worked  it  at  that  time  via  Ogden. 

Q.  Do  you  remember  the  time  that  it  became  publicly  known  that 
the  Union  Pacific  and  the  Southern  Pacific  had  come  under  common 
traffic  management,  when  Mr.  Stubbs  took  charge  of  the  traffic  of 
both  lines? 

A.  Yes,  sir. 

Q.  Previous  to  that  time  were  you  working  freight  business  for 
the  Union  Pacific  here? 

A.  No,  sir. 

Q.  You  were  not? 

A.  No,  sir. 

Q.  What  was  the  situation  as  to  business  between  here  and  Port- 
land, as  between  .the  Shasta  Route  of  the  Southern  Pacific  and  your 
boat  line?    Was  that  business  being  sought  by  both  routes? 

A.  Yes,  sir ;  not  very  actively  by  the  Southern  Pacific. 

Q.  Did  they  carry  traffic  between  here  and  Portland  ? 

A.  Very  little. 

Q.  What  class? 

A.  Whatever  they  could  get.     I  don't  think  they  got  very  much. 

Q.  You  say  they  didn't  get  very  much  ? 

A.  I  don't  think  they  got  very  much  at  that  time. 

Q.  They  got  what  they  could? 

A.  Yes,  but  I  don't  think  they  got  very  much  at  that  time,  I  said ; 
the  boat  line  had  pretty  much  the  best  of  it. 

Q.  You  had  a  pretty  active  soliciting  department  of  your  own  here, 
hadn't  you? 

A.  Yes,  sir. 
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Q.  And  you  had  a  differential  rate? 

A.  Yes,  sir. 

Q.  What  was  the  boat  service  at  that  time? 

A.  Five-days  service  regularly,  with  sometimes  in  the  win- 

5069  ter  season,  when  the  grain  was  moving  south  very  heavily,  an 
extra  vessel  between  times,  plugging  in  as  she  could  make  it. 

Q.  How  about  the  passenger  business  between  here  and  Portland  ? 
Did  that  move  both  ways,  too? 

A.  I  wasn't  interested  in  that;  I  had  nothing  to  do  with  the  pas- 
senger business.  Of  course  it  moved,  I  know  that;  that  is,  it  moved 
on  the  regular  service,  the  five-days'  service.  The  extra  freight 
steamer  didn't  carry  any  passengers. 

Q.  What  is  the  service  now? 

A.  I  think  it  is  weekly. 

Q.  Since  you  have  become  the  traffic  manager  of  Dunham,  Carri- 
gan  &  Hayden,  how  does  your  traffic  move  from  the  seaboard  terri- 
tory? 

A.  Very  largely  by  American-Hawaiian  and  Panama. 

Q.  How  long  have  you  been  moving  traffic  by  the  American- 
Hawaiian  line — ever  since  you  have  been  with  them  ? 

A.  Yes,  sir. 

Q.  Had  the  Tehuantepec  route  been  opened  when  you  became  traf- 
fic manager  of  this  firm  ? 

A.  Yes. 

Q.  What  is  their  time  from  New  York  here? 

A.  Tehuantepec? 

Q.  Yes. 

A.  It  runs  from  25  to  40  days.     It  will  average  about  31  or  32  days. 

Q.  What  is  the  time  by  the  Panama  route  ? 

A.  About  10  days  slower. 

Q.  How  do  the  rates  by  the  Panama  route  compare  with  those  by 
the  American-Hawaiian? 

A.  Well,  they  vary ;  some  commodities  are  cheaper  by  the  Panama 
and  others  cheaper  by  the  American-Hawaiian.     Of  course 

5070  you  understand  the  Panama  have  a  differential  off  the  trans- 
continental all-rail  rates,  while  the  American-Hawaiian  seems 

to  make  rates  entirely  ignoring  those  conditions. 

Q.  That  is,  the  Panama  route  rate  is  the  transcontinental  rate  less 
a  certain  differential  ? 

A.  30  and  40  per  cent. 

Q.  What  is  that? 

A.  30  per  cent  off  less  than  carload  and  40  off  carloads,  with 
the  exception  of  a  few  commodity  rates. 

Q.  How  are  those  commodity  rates? 

A.  They  have  about  a  dozen  commodity  rates  out  of  New  York  on 
which  there  is  an  absorption,  that  seem  to  have  no  reference  to  the 
trans-continental  rates. 

Q.  That  are  made  irrespective  of  the  trans-continental  rates? 

A.  Yes,  sir. 
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Q.  Do  you  ship  all-rail  and  Sunset  or  chiefly  by  boats  ? 

A.  We  ship  all-rail ;  we  do  not  use  the  Sunset-Gulf  route. 

Q.  When  you  use  any  boat  line,  you  use  the  American-Hawaiian  or 
the  Panama  route? 

A.  Yes,  sir. 

Q.  How  has  the  American-Hawaiian  line  been  as  to  the  solicitation 
of  business — active  or  otherwise  ? 

A.  I  have  never  seen  one  of  their  solicitors  out  at  the  store. 

Q.  What? 

A.  I  have  never  had  a  solicitor  call  on  me. 

Q.  Of  the  American-Hawaiian  line? 

A.  No,  sir. 

Q.  They  don't  keep  solicitors  on  the  street? 

A.  Yes,  sir;  but  they  never  call  on  me.  I  happen  to  know  him. 
I  meet  him  sometimes  on  the  boat,  but  he  has  never  called  on  me  solic- 
iting business. 

Q.  The  business  you  move  that  way  is  controlled 

A.  Controlled  by  the  rates. 
5071        Q.  Controlled  by  the  rates  and  not  by  solicitation.     Which 
way  do  you  move  the  most  business — American-Hawaiian  or 
Panama  route? 

A.  It  varies.  Some  months  it  will  run  more  by  one,  and  perhaps 
the  next  month  be  reversed.  About  half-and-half,  I  should  judge, 
through  the  3^ear. 

Q.  Do  those  steamship  lines  absorb  locally  into  New  York,  the  same 
as  the  Sunset  Roiite  does  ? 

A.  The  Panama  does,  with  the  exception  of  those  commodity  rates 
I  referred  to. 

Q.  I  don't  know  as  I  quite  get  what  you  mean.  You  said  there 
was  no  absorption. 

A.  There  are  about  a  dozen  commodity  rates  that  they  publish  in 
their  tariff  out  of  New  York  on  which  there  is  no ''absorption ;  that 
is  net. 

Q.  That  is  New  York  proper? 

A.  New  York  proper.  While  from  some  other  points  they  will 
absorb  up  to  20  cents,  maintaining  a  minimum  of  40  cents,  I  think 
it  is. 

Q.  Then  they  absorb  from  the  interior  except  in  the  case  of  these 
few  commodities? 

A.  Yes,  sir. 

Q.  To  the  same  extent  that  the  Sunset  Route  does  ? 

A.  Presumably.  I  don't  know  what  their  absorption  is,  I  don't  use 
that  line. 

Q.  How  far  east  of  here  do  you  job  your  goods? 

A.  The  rates  break  even  over  about  Winnemucca,  or  close  to  that 
point,  in  Nevada,  about  400  miles. 

Q.  Did  the  recent  increase  in  rates  affect  your  business? 

A.  I  can't  see  that  it  has. 

Q.  I  mean  does  it  affect  the  goods  that  you  handle?  Does  it  cover 
the  goods  you  handle? 
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A.  Does  the  increase  cover  the  goods  we  handle  ? 

5072  Q.  Yes. 

A.  Oh,  yes. 

Q.  And  what  is  the  effect  of  that  increase?  Does  it  come  out  of 
the  eastern  manufacturer  or  out  of  the  consumer  here  on  the  coast? 

A.  It  depends  on  how  the  goods  are  sold.  If  they  are  sold  f.  o.  b. 
San  Francisco  it  comes  out  of  the  manufacturer  unless  he  adds  that 
to  the  cost.     Otherwise  I  presume  it  comes  out  of  the  consumer.^ 

Q.  Do  you  happen  to  know  whether  in  case  the  goods  are  sold 
f .  o.  b.  here  the  price  has  been  increased  ? 

A.  I  couldn't  say ;  that  doesn't  come  under  my  observation. 

Q.  You  don't  know  as  to  that? 

A.  I  don't  know. 

Cross-examination  by  Mr.  Dunne  : 

Q.  Did  I  understand  you  to  say  that  the  boat  lines  did  not  solicit 
your  business? 

A.  I  don't  recall  ever  having  either  a  Panama  or  American- 
Hawaiian  solicitor  call  on  me. 

Q.  In  what  way  does  your  business  principally  move — by  the 
water  ? 

A.  You  mean  the  entire  movement  of  goods  from  the  east  ? 

Q.  Yes. 

A.  Oh,  no.  A  large  percentage  of  them  move  by  water;  pretty 
close  to  half  of  it  probably  moves  by  water. 

Q.  How  much  of  that  moves  by  the  Panama  route? 

A.  I  stated  that  I  could  not  say ;  sometimes  it  is  one  way  and  some- 
times another;  possibly  it  will  even  up,  about  50  and  50  between  the 
Panama  and  the  American-Hawaiian. 

Q.  The  fact  then  is  that  50  percent  of  your  business  moves  by  the 
water,  and  of  that  50  percent  about  one-half  will  go  the  Panama  route 
and  one-half  the  Hawaiian? 

5073  A.  About  that,  roughly  speaking. 

Q.  Is  that  purely  fortuitous,  accidental,  or  is  there  any  ex- 
planation for  this  division  of  the  business  between  the  Hawaiian 
route  and  the  Panama  route? 

A.  It  is  only  a  question  of  rates  and  condition  and  time. 

Q.  The  rates  being  what  they  are,  the  conditions  being  what  they 
are,  and  the  time  being  such  as  the  Panama  and  the  American- 
Hawaiian  routes  make  it,  the  Panama  route  takes  half  your  business, 
doesn't  it — half  of  the  water  business  ? 

A.  I  should  say  about  half,  roughly  estimating. 

Q.  That  is  doing  pretty  well  for  a  bunch  of  tubs,  isn't  it? 

A.  Pretty  well.  , 

Q.  Now,  with  reference  to  the  Shasta  Eoute  and  the  boat  lines.  I 
understood  you  to  say  to  Mr.  Severance  that  the  Shasta  Eoute  got 
very  little  of  that  business,  that  most  of  it  went  by  the  boat-lines 
between  here  and  Portland. 

A.  At  that  time,  when  I  was  soliciting. 
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Q.  Why  was  that?  Why  was  it  that  the  water  got  pretty  much 
all  the  business  ? 

A.  On  account  of  the  differential  and  on  account  of  the  time. 

Q.  What  was  the  difference  in  time? 

A.  We  were  making  Portland  in  about  52  to  54  hours  by  passenger 
steamers,  making  passenger  time,  while  I  never  knew  a  shipment — 
and  I  placed  a  good  many  of  them  that  did  move  all-rail — to  make 
it  in  less  than  4  days  and  from  there  up  to  7  and  8,  more  likely  to 
be  7  and  8  than  to  be  4. 

Q.  Did  the  railroad  make  any  special  effort  to  get  that  business  and 
to  mitigate  those  conditions  or  modify  them  ? 

5074  A.  Well,  I  don't  know 

Q.  Did  they  actively  seek  the  business  ? 

A.  Not  as  a  rule. 

Q.  With  reference  to  the  Montana  points  and  business  moving 
over  the  Southern  Pacific  rails  by  way  of  Ogden  into  Montana  points 
and  Idaho,  how  did  that  business  reach  destination  after  passing 
through  the  Ogden  gateway? 

A.  Over  the  Utah  Northern,  or  otherwise  known  as  the  Short 
Line  now,  to  Butte. 

By  Mr.  Severance: 

Q.  Speaking  again  of  this  business  between  here  and  Portland: 
the  boats  ran  every  five  days  and  took  two  and  a  half  to 
get  up  there.  That  would  be  7  days  and  a  half  from  the  time 
that  one  boat  had  left  until  the  cargo  of  the  next  boat  reached  Port- 
land.   The  Shasta  Route  ran  freight  trains  every  day,  didn't  it? 

A.  A  train  out  every  night,  I  believe. 

Q.  If  they  got  through  in  four  days,  there  was  certain  traffic 
that  could  reach  there  by  the  Shasta  Route  quicker  than  by  boat? 

Mr.  Lovett.  Do  you  mind  elaborating  that  method  of  counting 
time  ?    I  don't  follow  it. 

Mr.  Severance.  He  said  the  boats  ran  every  five  days. 

Q.  Now,  I  say,  starting  with  the  departure  of  a  boat,  until  the 
time  the  traffic  on  the  next  boat  reached  there,  would  be  seven  days 
and  a  half — 5  and  2|.  The  Shasta  Route  ran  a  train  every  day. 
Traffic  offering  on  the  day  after  your  boat  left  would  get  to  Portland 
two  or  three  days  sooner  on  the  four  days'  service  by  the  Shasta 
Route? 

A.  I  said  it  was  very  rarely  they  made  it  in  four  days.  I 
never  knew  them  to  make  any  better  than  that,  and  it  was 

5075  only  occasionally  I  found  them  making  four  days. 

Q.  Was  the  Southern  Pacific  a  fairly  well  managed  railroad, 
as  a  rule,  or  did  you  think  it  was  at  that  time  ? 

A.  I  thought  it  was,  yes,  sir. 

Q.  You  were  affiliated  with  a  different  system  at  that  time  ? 

A.  Yes,  sir. 

Q.  You  said,  I  believe,  that  you  knew  nothing  about  the  passenger 
business  between  here  and  Portland. 
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A.  No,  sir. 

Q.  Now,  you  seem  to  have  surprised  my  learned  friend  in  the 
testimony  as  to  the  amount  of  business  you  were  giving  to  the  "  bunch 
of  tubs  "  that  he  spoke  of. 

Mr.  Dtjnne.  He  surprised  you. 

Q.  Is  there  anything  in  the  rate  by  the  "bunch  of  tubs"  that 
caused  you  to  give  them  the  business? 

A.  Well,  it  is  rate  and  time. 

Q.  You  say  the  time  is  ten  days  longer  than  the  American- 
Hawaiian  ? 

A.  Yes.  If  the  rate  is  lower  and  it  pays  us  to  wait  the  ten  days, 
why 

Q.  That  is  to  say,  the  rates,  as  I  understand,  by  the  American- 
Hawaiian  line  are  fluctuating  rates  ? 

A.  Yes,  sir. 

Q.  And  they  go  up  and  down  depending  on  the  amount  of  cargo 
offering,  don't  they  ? 

A.  Well,  not  so  much  that.  They  do  fluctuate  considerably,  but 
I  don't  know  whether  that  is  the  reason  for  it  or  not.  But  on  cer- 
tain commodities  we  can  do  better  by  Pamana  than  we  can  by 
American-Hawaiian.     Generally  certain  commodities  move  by 

5076  the  different  lines  on  account  of  rate  conditions,  and  if  we 
can  wait  we  generally  try  to  figure  on  the  additional  time  by 

the  slower  route. 

Q.  And  the  Panama  gets  about  half  your  business? 

A.  I  should  say  so,  yes,  sir;  that  is,  half  of  the  water  business. 

Q.  That  is  what  I  mean.  That  would  be  about  25  percent  of 
your  entire  eastern  business? 

A.  Yes,  sir. 

Q.  Because  of  its  rates? 

A.  Yes,  sir. 

Q.  Did  you  ever  check  up  to  find  out  how  much  of  that  time  is 
consumed  in  getting  the  goods  from  New   York  to   Panama 

A.  No,  sir. 

Q.  And  how  much  between  Panama  and  here  ? 

A.  No,  sir.  There  is  no  way  of  finding  that  out.  We  never  know 
what  steamer 

Q.  I  didn't  know  but  what  you  might  have  traced  shipments. 

A.  No,  I  have  not. 

5077  W.  N.  ROLPH, 

being  duly  sworn  as  a  witness  on  behalf  of  the  Complainant,  testified 
as  follows: 

Direct  examination  by  Mr.  Severance  : 
Q.  Mr.  Rolph,  what  is  your  business? 
A.  Secretary  of  Griffith  Derney  Company. 
Q.  What  is  the  business  of  that  company  ? 
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A.  Handlers  of  canned  goods. 

Q.  What  class  of  canned  goods? 

A.  Canned  fruits,  canned  salmon. 

Q.  Most  anything  that  grows  in  cans? 

A.  Anything  in  cans,  yes,  sir. 

Q.  Do  you  make  shipments  of  canned  goods  to  the  east  ? 

A.  Yes,  sir. 

Q.  What  classes  of  canned  goods — all  classes? 

A.  Well,  from  here  there  are  only  canned  fruits,  canned  asparagus, 
and  canned  salmon. 

Q.  Do  you  ship  abroad  too? 

A.  Yes,  sir,  large  quantities. 

Q.  Out  of  what  ports  does  your  business  move  in  this  country  ? 

A.  Principally  from  San  Francisco  and  other  common  points  in 
California ;  also  a  good  many  shipments  from  Puget  Sound. 

Q.  I  mean  shipments  to  Europe  go  what  way — around  the  Horn  ? 

A.  Yes,  sir. 

Q.  Do  you  ship  anything  to  Europe  by  the  Atlantic  seaboard? 

A.  Occasionally,  when  the  market  warrants  it.  We  shipped  quite 
a  lot  last  year. 

Mr.  Dunne.  Do  you  mean  by  rail  to  Atlantic  seaboard? 
5078        Mr.  Severance.  Yes,  and  thence  by  boat. 

Q.  What  condition  of  the  market  is  it  that  governs  that — 
the  necessity  of  quick  delivery,  or  something  of  that  sort? 

A.  When  the  market  on  the  other  side  is  bare  of  canned  goods 
and  the  price  is  low  here,  they  want  goods  in  a  hurry  and  they  order 
them  overland — what  they  call  overland,  and  pay  a  higher  price 
to  get  them  there  in  a  hurry. 

Q.  In  that  case  how  do  you  move  your  traffic — to  New  York? 

A.  Last  season  we  moved  it  all  via  Southern  Pacific  Company, 
Sunset-Gulf  route  to  New  York,  and  thence  by  steamer. 

Q.  On  your  shipments  to  the  east  over  what  routes  have  you 
shipped  ?  I  don't  mean  the  European  business,  but  business  to  points 
in  the  seaboard  territory. 

A.  Up  until  two  years  ago  we  shipped  most  of  our  goods  via  the 
Santa  Fe.  Since  then  we  have  been  shipping  quite  a  lot  of  goods  via 
Southern  Pacific  and  Union  Pacific,  Ogden  gateway. 

Mr.  Dunne.  Since  1903  or  1905? 

Mr.  Severance.  The  last  two  years,  he  says. 

Witness.  I  am  just  speaking  of  recent  years. 

Q.  Is  your  business  solicited  by  the  Union  Pacific-Southern  Pacific 
people  ? 

A.  It  is  solicited  by  all  railroad  people. 

Q.  Do  you  use  the  American-Hawaiian  line  ? 

A.  Very  little.    We  are  using  it  a  little  now. 

Q.  On  what  class  of  business? 

A.  Canned  fruits  to  New  York. 

Q.  What  time  do  they  make  from  here  to  New  York?     We  have 
testimony  as  to  the  time  the  other  way. 
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A.  The  time  in  transit  is  usually  about  an  average  of  30  days; 
that  is,  from  here. 

5079  Q.  Do  you  ship  to  Montana  points  ? 

A.  Very  little.    We  have  shipped  some  goods  that  way. 

Q.  By  what  routes  ? 

A.  Pacific  Coast  Steamship  Company,  cars  of  the  Northern  Pacific 
or  the  Great  Northern  at  Puget  Sound. 

Q.  Have  you  ever  shipped  by  the  Southern  Pacific  ? 

A.  Not  that  I  remember.  We  haven't  done  very  much  business 
up  in  Montana. 

Q.  Where  do  you  get  your  canned  salmon  that  you  handle  ? 

A.  From  Alaska  and  from  Puget  Sound ;  principally  from  Alaska. 

Q.  I  believe  the  witnesses  have  stated  that  at  present  the  boat  line 
controlled  by  the  Oregon  Railroad  &  Navigation  Company  has  only 
a  weekly  service.    Is  that  your  understanding? 

A.  That  is  my  understanding,  yes,  sir. 

Q.  How  many  steamers  have  they  in  the  service  ? 

A.  Two  boats. 

Q.  Do  you  remember  at  any  time  when  they  had  a  more  frequent 
service  ? 

A.  I  remember  that  they  used  to  have  a  five-days'  service.  I  don't 
know  how  many  steamers  they  had.  I  think  they  only  had  two 
steamers  then. 

Q.  Well,  more  frequent  service,  five-days'  service  ? 

A.  Five-days'  service,  yes ;  it  is  now  every  seven  days. 

Q.  Do  they  bring  salmon  down  to  you  ? 

A.  Very  little.  Very  little  salmon  comes  down  here  from  the 
Columbia  River ;  it  is  snipped  direct  from  there. 

Q.  And  moves  east  by  Portland  ? 

A.  Yes,  sir. 

Q.  Do  you  use  the  Panama  Route  at  all  ? 

A.  We  use  it  very  little.    We  are  just  making  a  shipment 

5080  via  Panama  now.    We  have  always  tried  to  avoid  shipments 
by  water,  on  account  of  the  uncertainty  of  getting  car  numbers 

on  the  bills  of  lading,  and  longer  in  transit. 

Q.  Did  this  recent  increase  in  freight  rates  affect  the  commodities 
that  you  handle? 

A.  Yes,  sir. 

Q.  How  much  of  an  increase  was  there  ? 

A.  10  cents  a  hundred  pounds.  The  rate  on  canned  goods  was 
advanced  from  75  cents  to  85  cents. 

Q.  As  to  the  goods  that  you  handle,  going  to  Europe,  has  that 
advance  in  transcontinental  rates  made  a  difference  in  the  rate  to 
Europe? 

A.  That  was  advanced,  yes,  sir.  The  rate  was  advanced  in  the 
same  proportion. 

Q.  What  competition  do  you  meet  in  Europe  with  your  goods, 
from  what  countries  ? 
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A.  Oh,  very  little.  There  is  sometimes  some  wine  competition 
from  Spain;  and  when  they  have  a  good  crop  of  apricots  in  Spain 
it  makes  a  difference  with  our  sales.  But  outside  of  that  there  is 
very  little  competition. 

Q.  You  don't  handle  dried  fruits  ? 

A.  No,  sir. 

Q.  Only  canned  goods  ? 

A.  Only  canned  goods. 

Q.  What  difference  did  that  increased  freight  rate  to  the  eastern 
markets  and  to  the  European  markets  cause  to  the  producers  of  the 
traffic  that  you  handle,  if  any  ? 

A.  They  have  really  got  to  stand  the  advance. 

Q.  So  it  is  the  California  producer  of  the  canned  goods  that  stands 
that  advance? 

A.  Yes,  sir. 

(No  cross-examination.)  i 


5081  C.  E.  MORSE, 

being  duly  sworn  as  a  witness  on  behalf  of  the  Complainant,  testified 
as  follows: 

Direct  examination  by  Mr.  Severance  : 

Q.  Mr.  Morse,  where  do  you  live? 

A.  Berkeley,  California. 

Q.  What  is  your  business? 

A.  I  am  secretary  of  the  American  Trading  Company. 

Q.  What  is  the  business  of  the  American  Trading  Company  ? 

A.  Export  and  import. 

Q.  What  classes  of  commodities? 

A.  Everything,  but  principally  lumber,  wheat,  flour. 

Q.  Do  you  import  from  the  Orient? 

A.  Yes,  sir. 

Q.  What  classes  of  goods? 

A.  Sulphur  principally  from  Japan,  bags  from  Calcutta,  burlaps 
and  other  jute  fabrics. 

Q.  Were  you  ever  over  in  Japan  or  any  place  in  the  Orient  ? 

A.  Yes,  sir. 

Q.  How  long  were  you  there,  and  when  ? 

A.  I  went  to  Japan  in  1896.     I  was  there  until  1902. 

Q.  What  was  your  business  while  you  were  in  Japan — with  the 
same  company? 

A.  The  same  company,  yes,  sir.  I  was  in  the  export  department 
of  the  American  Trading  Company  there;  had  more  or  less  to  do 
with  the  export. 

Q.  Exports  from  Japan  to  this  country? 

A.  Yes,  sir. 
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Q.  At  that  time  were  you  familiar  with  the  steamship  lines  carry- 
ing traffic  from  Japan  to  this  country? 

A.  I  have  not  a  very  distinct  remembrance  as  regards  Pa- 

5082  cific  shipments.     Most  of  the  shipments  went  via  Suez.    Most 
of  our  business  was  with  New  York  and  Europe. 

Q.  Did  you  know  of  the  Pacific  Mail  and  the  Portland- Asiatic 
lines  at  that  time? 

A.  I  knew  there  were  such  lines.  We  occasionally  had  shipments 
to  San  Francisco ;  very  seldom  had  shipments  across  the  continent. 

Q.  Did  those  two  companies  have  agencies  over  there,  soliciting 
business  ? 

A.  I  believe  they  did,  yes,  sir. 

Q.  Did  you  see  their  agents? 

A.  I  saw  the  Pacific  Mail  agents;  we  shipped  only  by  the  Pacific 
Mail,  as  I  remember. 

Q.  At  what  places  were  you  stationed  in  Japan  ? 

A.  I  was  in  Yokohama  first,  but  only  for  a  short  time,  and  then 
in  Kobe. 

Q.  Who  was  the  agent  of  the  Pacific  Mail  at  Yokohama  and  Kobe 
at  that  time? 

A.  I  believe  it  was  Mr.  Howard ;  I  am  not  sure.  I  don't  remember 
Yokohama  very  well. 

Q.  Who  was  the  agent  of  the  Portland  &  Asiatic? 

A.  I  don't  know,  sir. 

Q.  Has  any  of  your  business  from  the  Orient  at  any  time  come  by 
the  Portland- Asiatic  line  to  Portland  ? 

A.  Does  it  at  present,  you  say? 

Q.  Your  traffic  from  the  Orient:  I  say  does  it  come  by  the  Port- 
land &  Asiatic  line  to  Portland  at  times? 

A.  Yes,  sir. 

Q.  How  does  it  reach  San  Francisco,  if  it  comes  here  at  all? 

A.  The  only  shipments  we  have  by  the  Portland  &  Asiatic  are 
shipments  from  India,  bags  and  so  on,  and  sulphur  from 

5083  Japan.     I  believe  the  Portland  &  Asiatic  run  direct  to  Port- 
land.    Occasionally  they  stop  at  San  Francisco  first. 

Q.  Do  they  sometimes  bring  traffic  to  you  which  is  destined  to  San 
Francisco  ? 

A.  Via  Portland,  you  mean  ? 

Q.  Yes ;  bring  it  down  by  boat  from  there. 

A.  I  don't  remember  of  such  an  instance. 

Q.  I  asked  you  if  you  knew  the  agent  of  the  Portland  &  Asiatic  at 
Yokohama,  and  you  said  you  didn't  remember. 

A.  I  don't  remember. 

Q.  Do  you  know  who  their  agent  was  at  Kobe? 

A.  No,  sir. 

Q.  Does  any  traffic  of  your  company  destined  to  New  York  come 
through  Portland? 

A.  I  couldn't  tell  you,  I  am  sure.  The  American  Trading  Com- 
pany in  New  York  is  our  head  office,  and  their  business  is  done  direct 
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with  our  oriental  offices.     At  the  present  time  I  know  nothing  about 
it  except  in  a  general  way. 

Q.  Do  you  know  whether  at  the  time  you  were  over  there  any 
traffic  moved  to  New  York  by  Portland  ? 

A.  Occasionally ;  small  shipments,  but  very  little. 

Q.  You  are  still  importing  to  San  Francisico,  are  you  ? 

A.  Yes,  sir. 

Q.  Do  steamship  agents  call  on  you  here  and  solicit  business? 

A.  Yes,  to  some  extent. 

Q.  Who  represents  the  Pacific  Mail  organization,  calling  on  you  ? 

A.  Mr.  Scherr,  principally,  is  the  only  man  I  know  personally. 

Q.  How  do  you  spell  it  ? 
A.  S-c-h-e-r-r. 

5084  Q.  What  company  does  he  represent  outside  of  the  Pacific 
Mail,  if  you  know  ? 

A.  I  don't  know  that  he  represents  any  other. 

Q.  You  don't  know  ? 

A.  Personally,  no. 

Q.  Does  your  company  import  silks? 

A.  Our  New  York  house  does,  yes,  sir.  We  have  had  little  orders, 
that  don't  amount  to  anything. 

Q.  The  principal  office  is  in  New  York  ? 

A.  Yes,  sir.  I  don't  say  the  principal  office,  but  our  head  office  is 
there. 

Cross-examination  by  Mr.  Dunne  : 

Q.  What  years  were  you  in  Yokohama  and  Kobe  ? 

A.  I  was  in  Yokohama  in  1896,  until  about  the  middle  of  1897; 
the  rest  of  the  time  in  Kobe. 

Q.  Until  when? 

A.  1902. 

Q.  Was  there  any  Portland  &  Asiatic  Company  agent  in  Yoko- 
hama when  you  were  there  ? 

A.  I  don't  remember. 

Q.  How  about  Kobe?  Do  you  remember  about  there  being  such 
a  person  there  ? 

A.  My  impression  is  that  there  was,  but  I  wouldn't  swear  to  it. 

Q.  You  would  not  state  positively  that  when  you  were  at  Kobe  and 
Yokohama  there  was  a  Portland  &  Asiatic  agent  at  either  place? 

A.  I  would  not,  no,  sir.    ' 

Q.  When  did  you  return  to  the  San  Francisco  office  ? 
A.    In  1902. 

5085  Q.  Have  you  received  any  shipments  from  the  Orient  by 
the  Portland  &  Asiatic  since  that  time? 

A.  I  don't  think  we  have  ever  received  any  to  San  Francisco;  we 
have  had  shipments  up  north. 

(A  recess  was  here  taken  until  2  o'clock  p.  m.) 
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5086  ISIDOR  JACOBS, 

being  duly  sworn  as  a  witness  on  behalf  of  the  Complainant,  testified 
as  follows : 

Direct  examination  by  Mr.  Severance  : 

Q.  Mr.  Jacobs,  where  do  you  live  ? 

A.  San  Francisco. 

Q.  What  is  your  business? 

A.  President  of  the  California,  Canneries  Company  and  president 
of  the  Napa  Cannery  Company. 

Q.  What  is  the  business  that  is  carried  on  by  the  California  Can- 
neries ? 

A.  Fruit  canning. 

Q.  All  kinds  of  fruit? 

A.  Yes,  sir. 

Q.  Where  do  you  market  your  product? 

A.  All  over  this  country,  various  parts  of  the  country,  and  in 
Europe. 

Q.  How  does  your  traffic  move  to  Europe  ? 

A.  It  has  been  going  by  sailing  vessel  up  to  last  year,  but  a  large 
quantity  last  year  went  overland  via  New  York,  and  some  went  by 
the  American-Hawaiian  Steamship  Company,  and  also  by  a  French 
line. 

Q.  From  here  ? 

A.  Yes,  sir.    Large  quantity  by  sail  also. 

Q.  Now,  you  say  you  market  your  product  all  over  the  country 
as  well  as  abroad.  How  does  your  traffic  move  to  the  Atlantic  sea- 
board from  here  ? 

A.  A  great  deal  of  it  goes  now  by  the  American-Hawaiian  Steam- 
ship Company,  but  some  overland. 

Q.  Calling  your  attention  to  the  time  previous  to  1901,  when  the 
Union  Pacific  and  Southern  Pacific  came  under  the  same  man- 

5087  agement,  how  did  your  traffic  mostly  move  at  that  time  to  the 
seaboard  ? 

A.  Mostly  by  the  Sunset  line;  practically  all  of  it  by  the  Sunset. 

Q.  Was  your  traffic  solicited  at  that  time  by  the  representatives  of 
the  Southern  Pacific? 

A.  Yes,  sir. 

Q.  By  what  route  ?  , 

A.  They  made  a  greater  effort  to  get  the  freight  on  the  Sunset  than 
any  other  line. 

Q.  Did  the  Union  Pacific  have  a  soliciting  agency  here  at  that 
time? 

A.  Yes,  sir. 

Q.  Did  they  solicit  your  traffic  by  their  route  ? 

A.  Yes,  sir. 

Q.  When  your  business  moved  Sunset,  did  it  go  boat  and  rail  or 
all  rail? 
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A.  It  went  rail  to  New  Orleans  and  then  I  think  via  the  Morgan 
Line  of  steamers  to  New  York. 

Q.  Where  do  your  shipments  originate? 

A.  In  San  Francisco  and  in  the  city  of  Napa,  but  we  did  not  have 
the  cannery  at  Napa  in  1901. 

Q.  Only  at  San  Francisco? 

A.  Yes,  sir. 

Q.  Have  you  ever  used  the  Pacific  Mail  and  Panama  route  ? 

A.  No,  sir. 

Q.  Never  have  at  any  time  ? 

A.  Never  have. 

Q.  Is  your  product  a  product  that  can  just  as  well  be  shipped  by 
water  as  by  rail  ? 

A.  Yes,  sir. 

Q.  It  doesn't  make  any  difference  ? 

A.  No,  sir. 

Q.  How  do  you  find  the  service  by  the  American-Hawaiian  line? 

A.  Very  good. 

Q.  What  is  their  time  from  here  to  New  York  ? 

A.  It  varies  some;  we  ship  freight  to  New  York  in  21  days;  I 
think  once  they  got  the  freight  through  in  20  days. 
5088        Q,  What  is  the  rail  time  through? 

A.  That  varies  a  great  deal.     It  has  been  as  low  as  14  days 
and  it  has  been  up  as  high  as  three  months,  at  different  times. 

Q.  When  it  was  as  high  as  three  months,  that  was  very  unusual, 
wasn't  it? 

A.  That  was  a  very  unusual  case,  when  there  was  a  congestion,  I 
think  it  was  the  year  before  last ;  but  as  a  rule  we  used  to  figure  on 
about  19  days  to  New  York. 

(No  cross-examination.) 


5089  C.  F.  MICHAELS, 

being  duly  sworn  as  a  witness  on  behalf  of  the  Complainant,  testified 
as  follows: 

Direct  examination  by  Mr.  Severance  : 

Q.  Mr.  Michaels,  what  is  your  business? 
A.  Vice-president  of  the  Langley  &  Michaels  Company. 
Q.  And  what  is  the  business  of  the  firm  of  Langley  &  Michaels  ? 
A.  Wholesale  drugs. 

Q.  How  long  has  that  firm  been  in  existence? 
A.  Since  1850 ;  that  is,  not  the  corporation,  of  course,  but  its  prede- 
cessors. 

Q.  How  long  have  you  been  connected  with  it  ? 

A.  Since  1886. 

Q.  Into  what  territory  do  you  distribute  your  drugs  ? 

A.  Western  Nevada  and  California;  very  little  outside  of  that. 
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Q.  Do  you  ship  any  to  Portland  and  Oregon  points  ? 

A.  Very  little  of  recent  years. 

Q.  Did  you  formerly  ship  up  there? 

A.  Formerly,  yes. 

Q.  Where  does  your  traffic  originate?  That  is,  where  do  you  get 
your  stock — from  the  east? 

A.  Principally  on  the  Atlantic  seaboard,  but  also  considerable  from 
the  middle  west. 

Q.  How  has  your  business  for  a  number  of  years  chiefly  moved 
from  the  Atlantic  seaboard? 

5090  A.  The  seaboard  business,  principally  Sunset  Route;  by  all- 
water  route  as  well,  but  principally  Sunset. 

Q.  Has  that  been  so  now  for  a  long  time? 

A.  Yes,  sir. 

Q.  Was  business  solicited  by  that  route  years  ago  by  the  Southern 
Pacific  people? 

A.  Yes. 

Q.  Have  you  ever  shipped  goods  from  Cincinnati  ? 

A.  Yes. 

Q.  Do  you  ship  by  New  Orleans? 

A.  We  have  occasionally  in  the  past,  but  as  a  rule  not  by  New 
Orleans. 

Q.  It  usually  goes  the  northern  route  ? 

A.  Yes. 

Q.  But  you  have  shipped  via  New  Orleans  ? 

A.  We  have,  yes. 

Q.  Have  you  shipped  by  the  American-Hawaiian  line? 

A.  We  do,  yes. 

Q.  Have  you  shipped  by  the  Pacific  Mail  and  Panama  Route? 

A.  Practically  we  have  not  used  the  Pacific  Mail  for  a  good  many 
years. 

Q.  Why? 

A.  Due  to  inferior  service,  irregular  time,  poor  handling  of  the 
goods. 

Q.  Do  you  find  the  American-Hawaiian  line  a  better  steamship 
line? 

A.  Yes,  sir,  much  better,  both  in  time  and  quality  of  service. 

Q.  At  the  time  you  went  into  business,  the  Union  Pacific  had  an 
agency  here  soliciting  business,  hadn't  it? 

A.  Yes. 

Q.  The  Santa  Fe  also? 

A.  Yes.' 

Q.  You  say  years  ago  you  used  to  ship  to  Portland  somewhat? 

A.  Yes. 

Q.  How  did  that  traffic  move — boat  or  rail? 

5091  A.  Both;  principally  by  boat. 
Q.  Principally  by  boat? 

A.  Yes. 

Q.  And  sometimes  bv  rail? 
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A.  Yes.  We  used  the  rail  considerably  four  or  five  years  ago, 
we  used  the  rail  more  than  we  did  the  boat  because  the  service  was 
better. 

Q.  Has  that  varied  from  time  to  time,  sometimes  the  boat  service 
better  and  sometimes  the  rail  service  better? 

A.  After  the  fire  the  railroad  service  was  very  inferior,  and  that 
is  largely  the  reason  we  are  not  doing  business  up  there  now. 

Q.  Four  or  five  years  ago  you  say  it  was  very  good  ? 

A.  Yes,  we  could  get  goods  into  Portland  then  in  about  three  to 
four  days. 

Q.  By  rail? 

A.  Yes.    Last  year  it  would  take  two  weeks. 

Q.  Do  you  remember,  years  ago,  how  frequent  the  steamer  serv- 
ice was? 

A.  In  a  general  way  I  remember  that  the  sailings  of  the  O.  E.  &  N. 
were  from  three  to  five  days ;  latterly  they  have  been  five  days. 

Q.  Has  the  transcontinental  rate  on  drugs  and  medicines  been  in- 
creased lately? 

A.  The  rate  has  been  slightly  increased  lately;  the  carload  rate 
was  increased  10  cents  per  hundred  pounds — the  last  raise,  and  a 
short  time  prior  to  that  the  less  than  carload  rate  was  also  raised 
10  cents. 

Q.  What  is  your  carload  rate  now  ? 

A.  At  the  present  time  $1.50. 

Q.  That  was  increased  from  $1.40? 

A.  It  was  $1.40  the  first  of  the  year. 

Q.  Does  the  bulk  of  the  drugs  and  medicines  that  are  con- 
5092    sumed  here  on  the  coast  come  from  the  Atlantic  seaboard,  or 
from  territory  that  takes  the  Atlantic  seaboard  rate  ? 

A.  Roughly  speaking,  I  should  say  70  per  cent  came  from  the 
Atlantic  seaboard. 

Q.  Does  the  Atlantic  seaboard  rate  apply  as  far  west  as  Chicago? 

A.  It  does,  yes. 

Q.  And  by  the  70  per  cent  you  mean  originating  east  of  Chicago 
or  Atlantic  seaboard  proper? 

A.  Immediately  on  the  Atlantic  seaboard. 

Q.  What  percentage  originates  in  Chicago  and  east  of  Chicago  ? 

A.  What  we  would  term  the  middle  west,  that  is,  Chicago,  Cincin- 
nati and  St.  Louis  and  points  west  of  Buffalo,  I  should  say  about  30 
per  cent. 

Q.  You  get  some  traffic  from  Detroit,  don't  you  ? 

A.  Yes,  sir. 

Q.  Parke-Davis  and  big  houses  like  that? 

A.  Yes. 

Cross-examination  by  Mr.  Dunne  : 

Q.  In  shipping  by  the  Pacific  Mail,  did  you  have  loss  and  damage, 
breakage  of  goods,  in  the  trans-shipment  at  the  Isthmus? 
A.  Yes,  more  than  there  would  be  on  railroad  shipments. 
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Q.  You  found  that  an  objection  to  the  service? 
A.  We  did,  yes. 

By  Mr.  Severance  : 

Q.  You  also  found  it  longer,  didn't  you  ? 
A.  The  time  was  considerably  longer,  yes. 


5093  T.  B.  SETTLE, 

being  duly  sworn  as  a  witness  on  behalf  of  the  Complainant,  testified 
as  follows: 

Direct  examination  by  Mr.  Severance  : 

Q.  Mr.  Settle,  what  is  your  business? 

A.  Traffic  manager  for  E.  Clemens  Horst  Company. 

Q.  What  is  their  business  ? 

A.  Growing  hops,  hop  business. 

Q.  Where  do  the  hops  that  you  ship,  originate  ? 

A.  California,  Oregon  and  British  Columbia. 

Q.  Some  of  them  in  the  Willamette  Valley  region  ? 

A.  Yes,  sir. 

Q.  How  long  have  you  been  with  this  company  ? 

A.  About  two  years. 

Q.  Previous  to  that  what  was  your  business  ? 

A.  Southern  Pacific  Company. 

Q.  In  what  capacity? 

A.  In  the  auditing  department. 

Q.  When  you  were  in  the  auditing  department,  were  you  familiar 
in  a  general  way  with  the  way  traffic  moved  ? 

A.  My  position  was  as  revising  clerk  and  I  was  familiar  to  a 
certain  extent. 

Q.  The  hops  that  you  buy  in  the  Willamette  Valley  are  shipped 
to  what  places? 

A.  Mostly  to  Europe. 

Q.  How  do  they  move? 

A.  Via  Union  Pacific,  Council  Bluffs. 

Q.  Do  you  remember  whether,  years  ago,  hops  used  to  move  from 
that  region  by  Shasta  Boute,  Sacramento  and  Ogden  ? 

A.  Yes,  sir.  * 

Q.  And  also  by  the  Union  Pacific-Oregon  Short  Line? 
5094        A.  Yes,  sir;  moved  by  the  Union  Pacific;  wouldn't  move 
by  the  Short  Line. 

Q.  How  is  that? 

A.  They  would  move  via  the  Union  Pacific,  via  Ogden. 

Q.  Do  any  hops  move  that  way  now  ? 

A.  No,  sir. 

Q.  Any  rates  in  that  way  ? 
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A.  No,  sir. 

Q.  Do  any  of  the  hops  that  you  get  in  the  Willamette  Valley 
region  move  to  the  seaboard  by  the  Sunset  Route  ? 

A.  No,  sir. 

Q.  Have  they  at  any  time? 

A.  We  have  had  cars  move  that  way. 

Q.  Are  hops  a  commodity  that  can  be  handled  comfortably  in 
boats? 

A.  Yes,  sir. 

Q.  So  the  Sunset  Route  is  a  satisfactory  kind  of  route  for  hops, 
is  it, — boat  and  rail  ? 

A.  Yes,  sir. 

Q.  Do  you  ship  any  hops  to  the  city  of  Milwaukee,  where,  I 
believe,  some  hops  are  consumed? 

A.  Yes,  sir,  quite  a  few. 

Q.  And  how  do  those  hops  move  at  the  present  time? 

A.  As  a  rule  they  go  by  the  Union  Pacific  and  C.  M.  &  St.  P. 

Q.  How  do  hops  to  St.  Louis  move  from  that  region  ? 

A.  The  majority  of  them  go  via  Kansas  City  and  the  Wabash  or 
the  Missouri  Pacific.  We  have  had  cars  go  via  New  Orleans  and 
the  Illinois  Central. 

Q.  Do  you  ship  hops  to  Cincinnati  ? 

A.  Yes,  sir,  we  have  a  few  cars  going  to  Cincinnati. 

Q.  That  is  something  of  a  brewing  town,  isn't  it? 

A.  Yes,  sir. 

Q.  How  do  hops  move  to  Cincinnati  ? 
5095        A.  The  last  ones  we  shipped  to  Cincinnati  went  via  New 
Orleans  and  the  Illinois  Central  and  the  B.  &  O.  S.  W. 

Q.  Previous  to  the  amalgamation  of  the  Southern  Pacific  and 
Union  Pacific  traffic  departments,  do  you  know  whether  the  hop 
business  was  solicited  by  the  Southern  Pacific  via  Sacramento  from 
the  Willamette  Valley? 

A.  I  couldn't  say. 

Q.  You  weren't  in  that  business?  You  simply  know  that  they 
moved  that  way  ? 

A.  Yes,  sir,  I  know  they  moved  that  way. 

Q.  Whether  they  asked  to  have  it  move  that  way  or  not  you  don't 
know? 

A.  I  couldn't  say  as  to  that. 

Q.  Does  any  of  your  freight  from  the  Willamette  Valley  region 
move  by  the  Denver  &  Rio  Grande  now  from  Ogden  ? 

A.  No,  sir. 

Q.  Have  you  attempted  to  move  any  that  way  recently  ? 

A.  I  don't  think  we  had  any  from  the  Willamette  Valley;  only 
one  car  that  I  know  of  was  from  a  station  on  the  S.  P. 

Q.  Whereabouts? 

A.  I  think  it  was  Mount  Angel. 

Q.  Where  is  Mount  Angel  ? 

A.  It  is  up  there  near  Salem,  I  think ;  around  that  hop  district. 
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Q.  Salem  is  in  the  Willamette  Valley  ? 

A.  It  is  in  the  Willamette  Valley,  yes,  on  the  Southern  Pacific. 
Q.  Did  you  endeavor  to  move  that  car  from  Mount  Angel  by  the 
Denver  &  Rio  Grande,  or  did  you  move  it  that  way  ? 

A.  I  think  the  brewery  wanted  it  D.  &  R.  G,  but  for  some  reason 
or  other  our  routing  instructions  were  ignored.     I  afterward 

5096  found  out  that  it  was  left  off  by  the  man  who  shipped  the 
car. 

Q.  How  did  the  car  move? 

A.  It  moved  Union  Pacific. 

Q.  Do  the  Union  Pacific  and  Southern  Pacific  solicitors  here  call 
on  you  for  business  now  ? 

A.  Once  in  a  while ;  very  seldom. 

Q.  How  do  they  solicit  Atlantic  seaboard  business — by  what  route? 

A.  They  never  solicit  any  of  our  business.  They  call  around  once 
in  a  while  to  leave  a  claim  voucher  or  something  like  that. 

Q.  They  don't  come  to  solicit  business  ? 

A.  All  the  business  goes  S.  P.  or  Union  Pacific,  so  there  is  hardly 
any  use. 

Q.  How  does  your  business  from  British  Columbia  move — by 
Canadian  Pacific? 

A.  By  Canadian  Pacific,  yes,  sir. 

Cross-examination  by  Mr.  Lovett: 

Q.  Do  you  know  how  the  route  from  the  Willamette  Valley  by 
Portland  and  O.  R.  &  N.  and  Short  Line  and  thence  over  the  Union 
Pacific,  in  the  matter  of  distance  and  grades,  compares  with  the  route 
by  the  Southern  Pacific,  Sacramento  and  Ogden? 

A.  I  have  not  been  over  the  northern  route,  but  I  should  think 
there  are  not  nearly  so  many  grades  that  way  as  via  the  Shasta  Route 
and  the  Sierras. 

Q.  You  understand  it  has  the  advantage  both  in  grades  and  dis- 
tance, don't  you  ? 

A.  Yes,  sir. 

Q.  And  that  is  the  way  your  business  moves  now  from  that  terri- 
tory? 

A.  Yes,  sir. 

5097  Q.  Prior  to  1901  that  route  was  not  open  for  shipments 
originating  on  the  Southern  Pacific  in  the  Willamette  Valley, 

Was  it? 

A.  I  couldn't  say. 

Q.  You  were  not  in  the  business  at  that  time  ? 

A.  No,  sir,  I  was  not  in  the  business. 

Q.  You  don't  know,  then,  that  shipments  originating  on  the  South- 
ern Pacific  in  the  Willamette  Valley  had  to  move  east  either  by 
Ogden  or  the  Sunset  Route? 

A.  No,  I  couldn't  say  as  to  that. 
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Q.  What  did  I  understand  your  testimony  to  be  as  to  shipments 
from  that  territory  by  the  Sunset  Route  since  1901?  Do  you  ship 
any  that  way  now  ? 

A.  Very  few  shipments  go  Sunset. 

Q.  Why? 

A.  The  time  is  not  very  good  from  Oregon. 

Q.  The  all-rail  routes  are  very  much  shorter  both  in  time  and  dis- 
tance, aren't  they? 

A.  They  are  much  quicker;  I  don't  know  about  the  distance;  I 
should  say  they  are  shorter. 

Q.  For  New  York  shipments  they  are  a  great  deal  shorter? 

A.  Yes,  sir. 

Q.  And  make  much  shorter  time? 

A.  Yes,  sir. 

Q.  You  spoke  of  one  shipment  from  that  territory  to  Cincinnati? 

A.  Yes,  sir. 

Q.  When  was  that  made  ? 

A.  About  three  months  ago. 

Q.  Why  was  that  made  ? 

A.  Well,  it  was  necessary  to  divert  hops  a  good  deal,  and  by  send- 
ing it  through  New  Orleans  we  have  the  privilege  of  diverting  it  on 
the  Sunset  at  the  through  rate. 

5098  Q.  That  is,  on  account  of  the  market  conditions,  to  divert  it 
in  transit? 

A.  Yes,  sir. 

Q.  That  was  the  reason  it  went  there.  If  you  shipped  it  via  Ogden 
you  would  not  have  that  privilege  after  it  got  beyond  Ogden — I 
mean  Council  Bluffs,  after  it  got  beyond  Council  Bluffs,  but  could  you 
any  time  this  side  of  Council  Bluffs  divert  it  if  it  was  shipped  by 
way  of  Ogden  ? 

A.  Yes,  sir. 

5099  FEANK  J.  EUMPF, 

being  duly  sworn  as  a  witness  on  behalf  of  the  Complainant,  testified 
as  follows : 

Direct  examination  by  Mr.  Severance  : 

Q.  Mr.  Eumpf,  what  is  your  business? 

A.  Assistant  manager  sales  department  California  Wine  Associa- 
tion. 

Q.  How  long  have  you  been  with  that  company  ? 

A.  Since  August  6,  1889. 

Q.  And  what,  if  anything,  do  you  have  to  do  with  the  routing  of 
their  traffic? 

A.  Have  charge  of  the  traffic. 

Q.  How  long  have  you  had  charge  of  the  traffic  ? 

A.  Since  1894. 

Q.  As  a  rule,  who  routes  your  traffic?  Do  you  route  it,  or  is  it 
routed  by  the  consignee? 
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A.  At  times  routing  orders  are  submitted  by  consignees;  other 
times  we  control  the  routing. 

Q.  What  is  the  tonnage,  approximately,  of  your  association  ? 

A.  Monthly  or  annually? 

Q.  Annually. 

A.  Annually  would  be  guesswork  on  my  part;  monthly  I  believe 
the  total  number  of  cars  aggregate  1,500. 

Q.  1,500  cars  a  month? 

A.  1,500,  yes. 

Q.  And  where  does  that  traffic  move  ? 

A.  East  and  west  bound. 

Q.  What  kind  of  traffic  moves  west  bound  ? 

A.  Cooperage  supplies,  and  so  on ;  empty  barrels  occasionally. 
Q.  From  what  points  in  the  east? 

5100  A.  The  cooperage  from  in  through  Pennsylvania,  that  is, 
the  cooperage  iron  from  Pennsylvania ;  oak  from  the  southern 

part  of  the  United  States — Gulf  states. 

Q.  Where  does  the  traffic  originate  east-bound? 

A.  Principally  Winehaven. 

Q.  How  far  is  that  from  here  ? 

A.  It  is  in  Contra  Costa  County,  on  the  bay  shore  of  San  Fran- 
cisco. 

Q.  How  does  that  cooperage  stock  move  west? 

A.  West-bound,  I  am  not  in  a  position  to  state.    Mr.  Abbottson, 
superintendent  of  supplies,  has  charge  of  that  end  of  the  business. 

Q.  You  don't  know  how  it  moves  ? 

A.  No,  I  do  not. 

Q.  Do  you  happen  to  know  whether  it  moves  by  ocean  ships  or 
rail? 

A.  I  am  not  in  a  position  to  state ;  I  don't  keep  tab  of  that. 

Q.  How  do  your  goods  to  the  east  move? 

A.  We  have  always  made  it  a  practice  to  favor  local  agencies, 
which  virtually  covers  all  lines. 

Q.  All  lines? 

A.  All  lines. 

Q.  You  mean  you  favor  the  local  commercial  agencies  of  the  rail- 
road? 

A.  We  favor  the  local  commercial  agencies  of  the  transcontinental 
lines. 

Q.  So,  you  have  distributed  your  traffic  ? 

A.  As  far  as  possible. 

Q.  And  have  done  that  in  a  way  that  you  regard  as  equitable  be- 
tween the  different  lines? 

A.  At  one  time  we  kept  a  record  to  see  that  one  line  was  not  favored 
over  another. 

Q.  Then,  by  all  lines,  shipping  by  all  lines,  do  I  under- 

5101  stand  you  include  the  lines  through  Ogden  and  El  Paso  and 
the  Santa  Fe? 

A.  Ogden,  El  Paso,  Mojave;  occasionally  by  water  to  Seattle  and 
Tacoma. 
Q.  And  out  over  the  northern  lines  ? 
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A.  Some  years  ago  we  shipped  considerable  over  the  northern  lines ; 
that  is,  by  way  of  Vancouver,  if  I  remember  correctly,  in  connection 
with  the  Canadian  Pacific. 

Q.  Was  that  the  time  they  had  a  differential  rate  ? 

A.  That  is  the  time  the  Canadian  Pacific  quoted  a  differential  of 
10  per  cent. 

Q.  To  what  points  was  the  traffic  destined  that  moved  east  that 
time,  in  that  way? 

A.  At  that  time? 

Q.  Yes. 

A.  All  points,  St.  Louis,  Chicago,  St.  Paul,  Milwaukee,  Cincinnati. 

Q,  And  the  seaboard? 

A.  That  I  don't  remember.  I  hardly  believe  that  the  Canadian 
Pacific  quoted  a  10  per  cent  differential  to  seaboard  points. 

Q.  Are  you  sure  about  that? 

A.  I  don't  remember. 

Q.  Now,  this  traffic  that  moved,  say,  to  Chicago  under  that  routing, 
did  it  go  to  St.  Paul  by  the  Soo  and  then  on  to  Chicago? 

A.  And  down  from  Chicago. 

Q.  What  roads,  do  you  remember? 

A.  No,  I  don't;  that  is  so  many  years  ago  that  I  have  lost  track 
of  it. 

Q.  Do  you  ever  ship  east  by  the  Panama  route? 

A.  Occasionally. 

Q.  What  kind  of  packages? 

A.  Principally  barrels  of  50  gallons  each. 

Q.  Do  you  ship  case  goods  by  Panama  ? 
5102        A.  We  have  not  had  occasion  to  ship  case  goods  by  way  of 
Panama  for  some  months. 

Q.  Why  was  that?    Any  special  reason? 

A.  Firstly,  on  account  of  the  irregular  schedule ;  secondly,  scarcity 
of  the  space  in  the  Pacific  Mail  boats;  thirdly,  the  rough  handling 
down  at  Panama  and  Ancon? 

Q.  Have  you  shipped  case  goods  by  the  American-Hawaiian  line, 
or  only  barreled  goods? 

A.  We  have  shipped  both  barrels  and  cases  by  way  of  Tehuantepec. 

Q.  How  did  that  go  through? 

A.  In  splendid  condition. 

Q.  Do  you  ship  wines  to  Montana  points  ? 

A.  We  do. 

Q.  By  what  routes  have  you  shipped  to  Montana  common  points 
from  San  Francisco? 

A.  Montana  consignees  have  generally  made  it  a  rule  to  send  in 
the  routing  orders,  occasionally  favoring  the  all-rail,  and  again  by 
way  of  Seattle  or  Tacoma.  But  very  few  carload  shipments  are  left 
in  our  care,  that  is,  so  far  as  routing  is  concerned. 

Q.  You  said  boat  and  rail  by  Tacoma  and  Seattle.  Did  any  move 
by  Portland,  O.  K.  &  N.  boats? 
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A.  Very  little  has  moved  by  way  of  Portland. 

Q.  How  did  the  traffic  that  moved  all-rail  move,  chiefly  ? 

A.  There  was  only  one  way — Oregon  Short  Line. 

Q.  Yes,  there  is  more  than  one  way. 

A.  Well,  that  is  the  main 

Q.  You  mean  Southern  Pacific  to  Ogden  and  then  the  Short  Line? 

A.  Southern  Pacific  to  Ogden  and  then  the  Short  Line. 

Q.  None  of  it  ever  moved  north  all-rail,  so  far  as  you  know  ? 

A.  The  last  car  that  we  shipped  north  all-rail  was  the  latter 

5103  part  of  February  or  beginning  of  March. 

Q.  How  did  that  move  from  Portland  on  ? 

A.  Northern  Pacific. 

Q.  That  route  has  always  been  open  to  you,  hasn't  it? 

A.  That  route  has  always  been  open  to  us. 

Q.  Has  business  been  solicited  by  the  Northern  Pacific  by  that 
route  ? 

A.  We  find  that  the  Northern  Pacific  has  secured  most  of  the  busi- 
ness in  the  northwest  territory,  including  Montana  common  points. 

Q.  And  how  does  that  traffic  move,  as  a  rule,  when  it  goes  over 
the  Northern  Pacific?  How  does  it  reach  the  lines  of  the  Northern 
Pacific? 

A.  By  wav  of  Tacoma. 

Q.  By  boat? 

A.  By  boat  from  the  Pacific  Coast. 

Q.  You  say  that  in  February  or  March  you  had  a  car  which  went 
by  rail  ? 

A.  We  had  a  car  going  up  by  rail,  yes,  on  account  of  the  number 
of  washouts,  etc.  We  had  the  intention  of  shipping  it  by  way  of 
the  Pacific  Coast,  but  the  Northern  Pacific  at  that  time  being  block- 
aded, snow-bound,  we  had  to  make  arrangements  to  let  it  go  by  rail 
from  Winehaven. 

Q.  And  it  went  Shasta  Route  to  Portland  ? 

A.  And  it  went  Shasta  Route  to  Portland. 

Q.  And  then  by  the  Northern  Pacific  ? 

A.  And  then  by  the  Northern  Pacific. 

Q.  Do  you  ship  to  Portland  proper,  or  have  you  for  a  good  many 
years  ? 

A.  To  Portland  proper,  yes. 

Q.  How  does  that  traffic  move  ? 

A.  As  a  rule,  first  steamboat  out;  it  may  be  the  San  Fran- 

5104  cisco  &  Portland  Steamship  Company,  or  it  may  be  an  inde- 
pendent boat. 

Q.  Do  you  ship  case  goods  that  way  ? 

A.  We  do. 

Q.  Get  satisfactory  service? 

A.  We  do. 

Q.  Do  you  ship  any  by  rail  to  Portland  ? 

A.  We  did  some  years  ago. 

Q.  How  many  years  ago  ? 
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A.  Perhaps  five  or  six  years  ago,  only  where  consignee  favored  all- 
rail  shipments. 

Q.  And  I  think  you  have  already  stated  that  the  consignees  in 
many  instances  take  care  of  the  routing  themselves? 

A.  Take  care  of  their  own  routing. 

Q.  You  respect  that  request  ? 

A.  Invariably. 

(No  cross-examination.) 


5105  CHARLES  S.  MOSES, 

being  duly  sworn  as  a  witness  on  behalf  of  the  Complainant,  testified 
as  follows: 

Direct-examination  by  Mr.  Severance: 

Q.  Mr.  Moses,  what  is  your  business? 

A.  Wool. 

Q.  How  long  have  you  been  in  the  wool  business  ? 

A.  About  thirty  years. 

Q.  And  where  do  you  reside? 

A.  San  Francisco. 

Q.  Where  does  the  wool  that  you  handle  originate  ? 

A.  Mostly  in  California. 

Q.  Any  of  it  in  Nevada  and  Oregon? 

A.  Yes,  some. 

Q.  Where  is  it  shipped  ?    To  what  point  is  it  shipped  ? 

A.  Boston. 

Q.  Boston  is  the  great  wool  market  of  the  United  States,  isn't  it. 

A.  Yes. 

Q.  And  have  you  always  shipped  to  Boston  ? 

A.  Yes,  sir. 

Q.  How  does  your  wool  from  Nevada  move  to  Boston  ? 

A.  I  think  by  the  Sunset. 

Q.  How  far  east  in  Nevada  ? 

A.  I  guess  most  of  the  way  through  Nevada.  Some  of  the  business 
may  go  the  other  way ;  I  don't  know. 

Q.  Is  it  your  impression  that  the  bulk  of  it  goes  Sunset  from 
Nevada  points? 

A.  I  think  so,  yes,  sir. 

Q.  That  goes  Sunset  boat  line  to  New  York,  and  then  how  does 
it  reach  Boston — boat  or  rail  ? 

A.  By  boat. 

Q.  Does  any  of  that  wool  business  in  Nevada  go  east  over  the 
Union  Pacific? 

5106  A.  Possibly  some  of  mine  may.     I  don't  know  whether  it 
does  or  not,  I  am  sure. 

Q.  You  don't  know  of  any  ? 

A.  I  don't  know  but  some  of  mine  may  go  that  way. 
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Q.  I  say  are  you  aware  of  any  going  that  way. 
A.  No,  I  couldn't  say  that  any  goes  that  way. 
Q.  Do  you  get  wool  in  northern  Utah  ? 
A.  No. 

Mr.  Lovett.  By  your  leading  questions — of  course  I  think  you  do 
it  unintentionally,  and  I  don't  want  to  make  an  objection,  but  you 
have  left  a  wrong  impression,  I  think.  The  witness  left  it  in  a  way 
that  none  of  his  wool  went  that  way.  What  he  meant  was  that  he 
didn't  know  whether  it  did  or  not. 

Witness.  As  a  matter  of  fact  I  don't  know  whether  any  goes  over 
the  Union  Pacific  or  not. 

Mr.  Severance.  That  is  what  I  understood  him  to  say. 
Witness.  I  don't  attend  to  the  shipments,  and  possibly  a  great 
deal  of  it  may  go  from  Nevada  that  way ;  I  can't  say. 
•  Q.  But  so  far  as  you  know  of  the  movement  of  wool  from  Nevada 
points,  it  goes  Sunset  ? 

A.  Well,  really,  I  don't  know  anything  more  about  it  than  whether 
it  goes  Southern  Pacific.  I  am  not  posted  on  it.  I  don't  attend  to 
the  shipping. 

Q.  Who  does  attend  to  your  shipments? 

A.  Some  of  my  folks  in  the  office  attend  to  them.  I  very  seldom 
see  a  bill  of  lading,  and  I  don't  know  whether  it  goes  Union  Pacific 
or  whether  the  bulk  of  it  goes  Sunset. 
Q.  Well,  a  moment  ago  you  said  your  impression  was  that  it  moved 
Sunset.    From  what  did  you  get  that  impression,  Mr.  Moses? 
5107        A.  Well,  that  is  the  general  impression  that  it  does  go  Sun- 
set, but  still  I  may  not  be  correct  about  it. 
Q.  You  may  be  wrong  about  it? 
A.  I  may  be  wrong  about  it. 
Q.  But  that  is  your  impression  ? 
A.  That  is  my  impression,  yes. 

Q.  Do  you  ship  any  wool  to  the  east  by  boat  from  San  Francisco? 
A.  Not  for  a  great  many  years  have  I  shipped  any  that  way. 
Q.  How  does  your  wool  move  that  originates  in  Oregon,  around 
Portland,  shipped  from  Portland  ? 

A.  Moves  by  rail  over  the  Short  Line,  Union  Pacific,  and  other 
roads. 
Q.  Any  of  it  go  Sunset  ? 
A.  No,  not  now. 
Q.  Has  it  at  any  time  ? 

A.  12  or  15  years  ago  we  shipped  some  around  that  way. 
Q.  Does  any  of  it  move  by  Sacremento  and  Ogden  at  this  time? 
A.  I  couldn't  tell  you,  I  am  sure.     I  am  not  represented  in  Oregon 
this  year.     I  don't  know  which  way  they  ship. 
Q.  I  say  does  it  move  by  Sacremento  and  Ogden  from  Portland? 
A.  I  say  I  am  not  shipping  from  there  this  year ;  I  am  not  repre- 
sented there. 
Q.  Have  you  in  the  last  few  years  shipped  any  by  that  road  ? 
A.  I  couldn't  tell  you. 
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Q.  Did  you  formerly  ship  that  route? 

A.  No,  I  think  it  is — I  really  am  in  ignorance  as  to  which  way  the 
wool  goes  from  there.  I  haven't  paid  any  attention  to  it  for  a  dozen 
years. 

Q.  Take  it  a  dozen  years  ago,  how  did  it  move? 

A.  I  suppose  the  direct  short  line  down  to  the  Union  Pacific. 
Other  roads  I  can't  tell  you.  It  was  shipped  from  there  and  sent  to 
Boston,  and  that  is  all  I  know  about  it. 

(No  cross-examination.) 


5108  THOMAS  DENIGAN, 

being  duly  sworn  as  a  witness  on  behalf  of  the  Complainant,  testified 
as  follows : 

Direct-examination  by  Mr.  Severance  : 

Q.  Mr.  Denigan,  what  is  your  business  ? 

A.  Wool  business. 

Q.  Where  does  the  wool  that  you  handle  originate? 

A.  Chiefly  in  California.     I  confine  myself  pretty  much  to  Cali- 
fornia wool. 

Q.  And  what  parts  of  California  ? 

A.  Southern  and  central  parts. 

Q.  Do  you  have  sheep  and  shear  the  wool  yourself,  or  do  you  buy 
the  wool  ? 

A.  I  am  simply  a  dealer,  a  speculator. 

Q.  A  dealer  and  speculator? 

A.  And  buyer ;  yes,  sir. 

Q.  And  do  you  get  any  wool  from  Oregon? 

A.  No,  I  don't  make  any  effort  to  get  any  wool  from  Oregon. 
Very  seldom  that  I  get  wool  from  there. 

Q.  How  long  have  you  been  in  the  wool  business  ? 

A.  Oh,  it  has  been  so  long  I  am  afraid  to  tell  you,  you  would 
think  I  was  too  old.     About  40  years  I  guess,  somewhere  along  there. 

Q.  Is  Boston  the  destination  of  the  wool  that  you  buy  ? 

A.  Eventually  it  is ;  yes,  sir,  but  I  chiefly  confine  myself  to  buying 
and  selling  wool  right  here. 

Q.  You  sell  it  locally  ? 

A.  Yes,  sir. 

Q.  Do  you  know  about  the  traffic  movement  of  the  wool,  how  it 
moves  east,  this  wool  that  you  handle  ? 

A.  The  wool  that  I  pack  and  ship  myself  sometimes  ? 

5109  Q.  Yes. 

A.  Yes ;  it  generally  goes  by  the  Sunset. 
Q.  At  what  points  do  you  compress  the  wool  that  you  ship  ? 
A.  Almost  invariably  right  here  in  San  Francisco. 
Q.  Do  you  ever  compress  any  wool  in  Los  Angeles  and  ship  it  from 
there? 
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A.  Very  seldom  that  we  do.  The  facilities  down  there  are  not 
good  for  packing. 

Q.  What  is  that? 

A.  I  say  the  facilities  down  there  for  compressing  and  packing  are 
not  good,  not  satisfactory. 

Q.  Do  you  buy  any  wool  in  Idaho  and  Montana  ? 

A.  No,  sir. 

Q.  Nor  in  Nevada  ? 

A.  Well,  it  is  so  seldom  in  Nevada  that  I  might  say  no.  I  have 
bought  within  48  hours  perhaps  200,000  pounds,  but  it  is  very  seldom 
that  I  get  up  there. 

Q.  What  part  of  Nevada  did  that  come  from  ? 

A.  The  initial  point  of  shipping  this  particular  wool  that  I  speak 
of  would  be  at  Minden. 

Q.  Have  you  in  years  gone  by  dealt  in  Nevada  wool  ? 

A.  Largely  when  it  came  to  California,  when  it  came  this  way. 
San  Francisco  is  the  market  for  it.  I  mean  largely  when  San  Fran- 
cisco is  the  market  for  it. 

Q.  But  you  have  not  bought  wool  in  Nevada  and  shipped  it  east 
from  Nevada? 

A.  No,  sir ;  as  a  rule  I  don't. 

Q.  How  is  the  bulk  of  the  wool  shipped  to  the  east — compressed 
or  otherwise  ? 

A.  From  the  interior  points  of  Nevada  in  sacks,  just  as  it  is  sacked 
at  the  ranch.  From  Oregon,  I  understand,  almost  invariably  in 
sacks,  that  is,  the  outer  regions;  all  shipped  in  sacks  from  Shaniko 
and  that  country ;  Heppner  and  other  points  that  receive  wool 
5110  largely  ship  it  in  sacks.  There  are  points  in  Oregon  where 
they  pack,  Portland  for  instance;  they  pack  all  their  scoured 
wool  and  a  great  deal  of  the  grease  wool  there,  too. 

Q.  How  far  east  on  the  line  of  the  Southern  Pacific  have  you  in 
your  experience  known  wool  to  be  shipped  to  the  east  direct? 

A.  How  far  east  on  the  Southern  Pacific  ? 

Q.  Yes,  coming  back  this  way  by  the  Sunset. 

A.  Let  me  see.  I  bought  largely  of  wool  in  1905 ;  I  think  I  shipped 
perhaps  a  million  and  a  half  pounds  from  the  Lakeview  region ;  that 
all  went  by  the  Sunset  Route. 

Q.  How  far  is  Lakeview  from  San  Francisco  ? 

A.  It  is  perhaps  500  or  600  miles. 

Q.  Lakeview  is  on  the  Shasta  Route,  isn't  it  ? 

A.  Yes.  The  shipping  of  that  particular  wool  would  have  to  go 
by  the  Shasta  Route,  I  should  think.  No,  by  the  way — I  forgot — it 
comes  from  Reno — that  narrow-gauge  road  that  runs  up  to  Alturas. 
In  the  Lakeview  country  I  have  had  wool  dumped  at  Agra  and  Mon- 
tague and  shipped  from  there,  but  it  generally  come  here  from 
that  country  in  bales. 

Q.  On  what  line  of  road  are  those  towns? 
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A.  They  are  on  the  Shasta  Route.  The  Lakeview  wool  that  I 
spoke  of  has  generally,  for  the  last  five  years,  found  its  way  to  Reno 
and  has  been  shipped  from  Reno  directly  by  the  Southern  Pacific. 

Q.  And  that  comes  back  this  way,  and  Sunset  ? 

A.  I  take  it  for  granted  that  it  does;  of  course  I  don't  know. 

Q.  Have  you  ever  shipped  any  wool  from  eastern  Nevada 

5111  or  northern  Utah? 

A.  No,  sir,  excepting  what  would  come  here.  I  mean  to  say 
I  have  never  shipped  to  the  east. 

Q.  Do  you  know  of  any  shipments  of  wool  made  recently  by  the 
line  of  the  Southern  Pacific  and  Union  Pacific  to  Boston,  and  its 
eastern  connections? 

A.  I  do  not,  no,  sir. 

Q.  As  far  as  you  know  it  has  all  moved  Sunset,  as  far  as  you  ever 
had  to  do  with  it? 

A.  As  far  as  the  railroad  shipments  are  concerned,  yes. 

(No  cross-examination.) 

5112  M.  S.  KOSHLAND, 

being  duly  sworn  as  a  witness  on  behalf  of  the  Complainant,  testified 
as  follows: 

Direct  examination  by  Mr.  Severance  : 

Q.  Mr.  Koshland,  what  is  your  business? 

A.  Wool  dealer. 

Q.  How  long  have  you  been  in  the  wool  business  ? 

A.  38  years. 

Q.  Where  do  you  ship  your  wool? 

A.  Mostly  to  Boston. 

Q.  And  where  does  it  originate? 

A.  I  will  say  all  over  the  United  States,  for  that  matter.  I  am 
really  only  a  branch  house  here. 

Q.  What  part  of  the  business  is  particularly  under  the  jurisdiction 
of  this  house  here? 

A.  Nevada  and  California  and  Oregon. 

Q.  What  is  the  name  of  your  company  ? 

A.  In  San  Francisco,  S.  Koshland  &  Company. 

Q.  Taking  up  first  the  wool  originating  in  Nevada,  how  far  east 
do  you  buy  wool  in  Nevada — clear  across  the  state? 

A.  Clear  across  the  state,  yes,  sir. 

Q.  And  do  you  purchase  any  over  in  northern  Utah  beyond  Nevada  ? 

A.  That  is  handled  by  the  eastern  house. 

Q.  Not  bv  you? 

A.  No. 

Q.  Where  is  the  house  that  handles  that  ? 

A.  Boston. 

Q.  How  does  the  wool  that  you  buy  in  Nevada  move  to  Boston,  by 
what  route? 
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A.  Mostly  over  the  Sunset. 

Q.  Does  any  of  it  go  the  other  way  ? 

5113  A.  Not  in  the  last  few  years. 
Q.  Did  it  at  any  time? 

A.  Yes,  sir. 

Q.  How  long  ago? 

A.  Oh,  I  suppose  about  four  or  five  years  ago. . 

Q.  That  wool,  then,  from  Nevada  is  brought  west  to  Sacramento 
and  sent  down  over  the  Sunset  Eoute,  around  to  Boston  ? 

A.  As  we  understand  it,  yes. 

Q.  In  what  parts  of  Idaho  do  you  buy  wool  ? 

A.  All  over  the  state. 

Q.  In  the  southern  part? 

A.  Yes ;  that  is  handled  by  our  eastern  house  again. 

Q.  What  is  that? 

A.  That  is  handled  by  the  Boston  house. 

Q.  You  said  that  you  handle  Oregon  wool  too. 

A.  Yes,  sir. 

Q.  In  what  part  of  Oregon  does  that  originate  ? 

A.  All  over  the  state. 

Q.  How  does  wool  originating  in  the  Willamette  Valley  move  to 
the  east? 

A.  That  is  shipped  either  over  the  Northern  Pacific  or  the  Union 
Pacific,  Short  Line. 

Q.  Does  any  of  that  come  south  by  the  Shasta  Route  now  ? 

A.  No. 

Q.  Did  it  formerly? 

A.  Formerly  we  did  ship  out  of  Portland;  some  over  the  southern 
route  by  Galveston. 

Q.  And  also  at  the  same  time  shipping  by  the  other  routes  ? 

A.  Yes,  sir. 

Q.  How  long  ago  was  that? 

A.  That  was  a  matter  of  about  13  or  14  years  ago. 

Q.  Have  you  ever  shipped  wool  by  the  Panama  route? 

5114  A.  Yes,  sir. 

Q.  How  long  ago? 

A.  Two  months  ago. 

Q.  And  how  extensive  are  your  shipments  that  way  ? 

A.  Not  very ;  simply  a  matter  of  getting  cheap  stowage. 

Q.  Then,  the  longer  they  are  on  the  road,  the  better  ? 

A.  At  that  time,  yes,  sir. 

Q.  That  is  the  reason  you  give  them  the  business — because  they 
take  so  long  to  transport  the  goods? 

A.  Yes,  sir. 

Q.  How  does  the  wool  move  to  Boston  from  New  York  when  it  is 
shipped  Panama? 

A.  It  is  taken  over  by  two  routes — some  by  rail  and  some  by  the 
Metropolitan  Steamship  line,  I  believe. 

Q.  The  Metropolitan  Steamship  line  is  the  one  that  runs  in  con- 
nection with  the  Sunset,  ordinarily,  is  it? 
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A.  Yes,  sir. 

Q.  How  is  your  wool  mostly  shipped — in  sacks  or  pressed? 

A.  The  wool  from  California  is  always  in  compressed  bales. 

Q.  How  from  Oregon? 

A.  That  is  also  pressed,  from  the  through  rate  points. 

Q.  Where  is  it  compressed — at  Portland? 

A.  At  Portland,  Pendleton,  Shaniko,  Arlington,  and  Heppner. 

Q.  From  whom  do  you  buy  wool — from  the  wool  growers? 

A.  From  the  wool  growers,  yes,  sir,  and  other  dealers. 

Q.  Do  any  of  the  wool  growers,  so  far  as  you  know,  ship  their  own 
wool  to  Boston,  or  do  they  all  dispose  of  it  in  the  west  ? 

A.  The  majority  of  them  dispose  of  it.  There  are  exceptions.  It 
all  depends  on  the  market. 

5115  Cross-examination  by  Mr.  Lovett: 

Q.  Much  the  greater  part  of  the  Oregon  wool  originates  east 
of  Portland,  doesn't  it? 

A.  Yes,  sir. 

Q.  On  the  O.  R.  &  N.  line  east  of  Portland? 

A.  Yes,  sir,  all  except  the  Willamette  Valley  wool. 

Q.  That  is  a  comparatively  small  portion  of  the  Oregon  wool  ? 

A.  Yes,  very  small. 

Q.  You  said  that  some  13  years  or  more  ago  you  used  to  ship  a 
great  deal  of  wool  from  the  Willamette  Valley  via  the  Sunset  Route. 

A.  Yes,  sir. 

Q.  But  you  have  not  shipped  much  that  way  in  recent  years? 

A.  No,  sir. 

Q.  Why? 

A.  Well,  at  that  time  we  were  friendly  disposed  to  the  Sunset  and 
they  made  a  point  of  asking  for  freight  out  that  way,  hauling  it  out. 
I  don't  know  what  the  connecting  lines  were.  Very  often  our 
travelers  who  attend  to  the  shipping  have  friends  who  solicit  for 
these  lines,  and  they  ask  for  the  freight  and  succeed  in  getting  them 
to  route  it  that  way. 

Q.  The  rates  and  route  are  still  open  by  the  Sunset ;  you  can  ship  it 
that  way  if  you  want  to? 

A.  I  suppose  so. 

Q.  You  say  you  suppose  so.     You  have  never  been  refused  ? 

A.  I  have  never  been  approached  for  freight  that  way  in  recent 
years. 

Q.  The  other  is  much  the  shorter  way? 

A.  Yes,  the  Northern  Pacific  or  Union  Pacific  out  of  Oregon 
points. 

Q,.  With  reference  to  this  Nevada  wool  that  I  believe  you 

5116  testified  moves  now  chiefly  by  the  Sunset.     You  say  that  some 
four  or  five  years  ago  it  moved  the  other  way,  that  is,  through 

Ogden? 

A.  Yes,  sir. 

Q.  Rates  have  been  in  both  ways,  haven't  they,  and  are  in  still  both 
ways  ?     You  can  move  that  either  the  all-rail  route  from  Ogden 
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A.  There  is  a  rate  in  to-day — I  happened  to  be  down  to  Los  Angeles 
the  other  day  and  found  out  that  the  Salt  Lake  road  has  taken  wool 
to  be  packed  in  transit  at  Los  Angeles,  and  that  is  being  done  very 
largely  now  from  Utah  points,  emanating  ten  miles  from  Salt  Lake, 
I  believe. 

Q.  That  is,  the  San  Pedro  line? 

A.  Yes,  sir. 

Q.  But  I  was  speaking  of  the  Southern  Pacific  and  the  Union 
Pacific.  Perhaps  I  misunderstood  you,  but  I  assumed  that  the 
Nevada  wool  about  which  you  testified  was  that  which  originated  on 
the  line  of  the  Southern  Pacific. 

A.  Originated  all  on  the  line  of  the  Southern  Pacific. 

Q.  And  that,  you  say,  mostly  all  moves  to  Boston  now  by  way  of 
the  Sunset? 

A.  Yes,  sir. 

Q.  My  question  was  whether  the  rates  are  not  equal  both  ways; 
that  is,  you  can  move  it  either  by  way  of  the  Sunset  or  by  Ogden  and 
the  Union  Pacific? 

A.  I  have  not  inquired  into  it  lately.  The  men  who  attend  to  the 
shipping  are  supposed  to  know  what  is  most  to  their  advantage. 

Q.  The  last  information  you  had  on  the  subject  was  that  rates  were 
in  both  ways,  wasn't  it? 

A.  I  never  knew  it  any  different. 

Q.  Four  or  five  years  ago  you  shipped  the  other  way  ? 
A.  Yes,  sir. 
5117        Q.  That  is,  by  way  of  Ogden  and  the  Union  Pacific? 
A.  Yes,  sir. 

Q.  Wool  originating  at  local  points  on  the  Southern  Pacific  was 
then  moved  eastwardly  through  Ogden  ? 

A.  Yes.  sir. 

Q.  And  more  recently  you  have  been  shipping  by  the  Sunset? 

A.  Yes,  sir. 

Q.  But  joint  rates  were  in  formerly  when  you  shipped  by  way  of 
Ogden,  weren't  they  ? 

A.  I  think  they  were. 

Q.  You  don't  know  of  those  rates  being  taken  out  ? 

A.  Sometimes  we  have  occasion  to  change  our  routing,  and  we  can 
do  it  here,  through  the  Southern  Pacific  office,  while  it  is  in  transit. 

Q.  That  is  true  as  to  the  Sunset;  would  it  also  be  true  if  it  moved 
the  other  way,  over  the  Union  Pacific? 

A.  I  suppose  so. 

Q.  So  long  as  it  was  on  the  Union  Pacific  ? 

A.  Yes,  sir. 

By  Mr.  Dunne: 

Q.  Do  you  move  any  wool  from  the  Willamette  Valley  by  the 
Sunset  Koute,  east,  now  ? 
A.  No,  sir. 
Q.  All  your  wool  goes  by  way  of  Portland  ? 
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A.  Portland,  either  Northern  Pacific  or  the  Short  Line. 
Q.  Why  do  you  send  it  that  way  ? 

A.  We  have  an  agent  up  there  who  does  his  own  routing. 
Q.  Your  agent? 
A.  Our  agent,  yes,  sir. 
Q.  Does  your  agent  do  the  routing? 
A.  Yes,  sir. 

Q.  And  it  is  on  the  routing  of  your  agent  that  that  freight  passes 
by  way  of  Portland  ? 
A.  Yes,  sir. 

Q.  Or  the  Northern  Pacific? 

5118  A.  It  has  to  be  packed  in  pressed  bales;  it  has  to  be  taken 
to  Portland  for  the  presses. 

Q.  But  it  goes  by  the  northern  route  ? 

A.  It  goes  by  the  northern  route. 

Q.  Northern  direction? 

A.  Yes,  sir. 

Q.  The  bulk  of  the  wool  output  of  Oregon  is  not  raised  in  the 
Willamette  Valley,  is  it? 

A.  No;  very  little  of  that  comes  to  Portland  at  all. 

Q.  It  is  east  of  Portland  ? 

A.  East  of  Portland  entirely. 

Q.  How  does  that  move  east? 

A.  From  Pendleton  and  around  there,  by  either  route — Northern 
Pacific  or  Union  Pacific ;  and  at  the  Union  Pacific  points,  O.  P.  &  N., 
etc.,  I  guess  the  bulk  of  it  goes  out  on  the  O.  R.  &  N. 

Q.  Did  you  move  any  of  that  wool  east  13  or  14  years  ago  ? 

A.  Yes,  sir. 

Q.  By  what  route? 

A.  The  same  way — Northern  Pacific  and  Union  Pacific. 

Q.  Then,  the  most  of  your  Oregon  business,  the  substantial  bulk 
of  your  Oregon  business,  was  developed  in  eastern  Oregon  and 
moved  by  the  northern  routes,  east,  13  or  14  years  ago? 

A.  Yes,  sir. 

Q.  Do  those  same  conditions  obtain  now  ? 

A.  Yes,  sir. 

Q.  Have  they  obtained  during  all  of  this  interval  ? 

A.  Yes. 

5119  JULIUS  WOLFF, 

being  duly  sworn  as  a  witness  on  behalf  of  the  Complainant,  testified 
as  follows : 

Direct  examination  by  Mr.  Severance  : 

Q.  Mr.  Wolff,  what  is  your  business  ? 

A.  Canned  goods  and  dried  fruit. 

Q.  How  long  have  you  been  in  that  business  ? 

A.  About  twenty  years. 
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Q.  Whereabouts? 

A.  San  Francisco. 

Q.  Where  do  you  market  your  goods? 

A.  All  over  the  world. 

Q.  Well,  get  down  to  the  United  States  first.  Do  you  market  them 
in  all  parts  of  the  United  States  ? 

A.  Market  them  all  over  the  world,  sir — Europe. 

Q.  I  am  going  to  examine  you  about  your  foreign  shipments  later, 
but  I  want  to  ask  you  about  the  United  States  first. 

A.  In  the  United  States,  yes. 

Q.  From  what  points  do  you  ship  chiefly  ? 

A.  From  Napa  County  and  Santa  Clara  County  principally. 

Q.  In  shipments  to  the  Atlantic  seaboard  territory,  previous  to  the 
time  that  the  Southern  Pacific  and  Union  Pacific  came  under  one 
management,  which  way  did  the  Southern  Pacific  endeavor  to  route 
the  traffic? 

A.  Sunset,  if  possible. 

Q.  And  did  the  Union  Pacific  solicit  your  business  too  ? 

A.  Yes,  sir. 

Q.  To  that  same  territory  ? 
A.  Yes,  sir. 
5120        Q.  Do  your  goods  move  by  water?    I  assume  they  do  when 
they  are  going  to  Europe,  but  I  mean  from  here  to  the  Atlantic 
seaboard. 

A.  Not  as  a  rule. 

Q.  Usually  rail  or  Sunset? 

A.  Mostly  rail. 

Q.  When  you  ship  to  Europe  how  does  your  traffic  move — by  New 
York? 

A.  Yes,  sir,  as  a  rule. 

Q.  And  how  does  it  move  from  here  to  New  York  ? 

A.  Rail. 

Q.  You  include  the  Sunset  Route  when  you  say  rail,  don't  you  ? 

A.  Well,  whichever  way  we  choose  to 

Q.  I  say  when  you  say  moving  by  rail,  you  include  the  Sunset 
Route  as  a  rail  route  ? 

A.  Yes. 

Q.  It  is  part  water,  you  know. 

A.  Yes,  sir. 

Q.  But  when  you  speak  of  a  rail  route,  you  include  the  Sunset  as 
well  as  the  other  line? 

A.  Yes,  sir. 

Q.  Have  you  shipped  any  goods  at  any  time  by  the  Panama  route? 

A.  Yes,  sir. 

Q.  How  recently? 

A.  Not  for  five  or  six  years  at  least. 

Q.  Why  not? 

A.  Didn't  like  the  service.  t 

Q.  Have  you  shipped  by  the  American-Hawaiian  line? 
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A.  Yes,  sir. 

Q.  How  is  that  service? 
A.  A  trifle  better. 

Q.  But  not  as  good  as  the  all-rail  service  ? 
A.  Not  in  my  opinion. 

Q.  Is  the  matter  of  time  important  to  you  in  getting  shipments 
through  ? 
A.  Yes,  it  is  a  factor. 

Q.  And  the  American-Hawaiian  line  is  how  much  longer  than  the 
all-rail  lines — 10  days  or  15  days  ? 

5121  A.  That'  depends  altogether  on  the  conditions. 

Q.  What  is  the  time  that  the  Panama  route  takes? 

A.  To  New  York  about  30  days,  sometimes  40. 

Q.  Do  you  route  any  business  to  the  east  by  way  of  the  D.  &  E.  G. 
from  Ogden? 

A.  We  have  done  so,  considerable. 

Q.  Have  you  recently? 

A.  Yes. 

Q.  How  does  the  proportion  of  business  which  you  give  the 
D.  &  E.  G.  now  compare  with  what  you  formerly  gave  them  ? 

A.  Well,  it  is  very  small.     I  couldn't  give  you  the  figures. 

Q.  What  is  the  reason  for  the  change? 

A.  Well,  possibly  a  matter  of  preference,  possibly  a  matter  of  con- 
venience. 

Q.  What  do  you  mean  by  convenience,  Mr.  Wolff  ? 

A.  Well,  can't  always  get  cars  that  are  suitable  to  go  that  way,  at 
cannery  points,  without  delay. 

Q.  Did  you  have  better  luck  years  ago  getting  cars  to  load  that 
way  than  you  have  now  ? 

A.  I  think  so,  yes,  sir. 

Q.  Do  you  ship  to  Montana  points? 

A.  Yes,  sir. 

Q.  What  kind  of  goods  ? 

A.  Canned  fruit,  canned  salmon. 

Q.  From  San  Francisco? 

A.  Originating  in  the  Napa  Valley  or  Santa  Clara  Valley. 

Q.  San  Francisco  common  points,  California  common  points  ? 

A.  Yes,  sir. 

Q.  How  does  that  business  move  now? 

A.  Now  it  would  move  via  Ogden. 

Q.  Do  you  remember,  years  ago,  before  the  Southern  Pacific  and 
Union  Pacific  came  under  one  management,  whether  efforts  were 
made  by  different  lines  to  secure  that  business  ? 

A.  The  buyers  used  to  favor  shipments  via  Portland  over 

5122  the  Northern  Pacific  and  the  O.  E.  &  N.,  but  we  always  favored 
shipping  them  by  way  of  Ogden. 

Q.  What  was  the  advantage  to  you  in  shipping  by  way  of  Ogden  ? 
A.  No  transfer  of  the  goods;  went  right  through  in  the  original 
car. 
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Q.  They  moved  to  Ogden  and  up  over  the  Short  Line  ? 
A.  Yes,  sir. 

Q.  Did  any  of  the  business  in  those  days  move  by  Portland  ? 
A.  Yes,   sir.     Sometimes  we   were   compelled   to   ship   that  way 
because  the  buyers  insisted  on  it. 

Q.  Do  you  know  the  reasons  that  actuated  them  ? 
A.  No,  sir,  I  couldn't  answer  that. 
Q.  The  rates  were  the  same  both  ways,  weren't  they  ? 
A.  Presumably  they  were. 

Cross:examination  by  Mr.  Lovett: 

Q.  When  you  were  asked  on  your  direct-examination  which  way 
the  Southern  Pacific  sought  to  send  business  to  the  east  prior  to 
1901,  you  said  by  the  Sunset  when  possible.  Now,  when  it  was  not 
possible  to  send  it  that  way,  which  way  did  they  seek  to  send  it  ? 

A.  What  was  that,  sir,  the  last  part  of  the  question  ? 

Q.  On  your  direct-examination  you  were  asked  which  way,  prior 

to  1901,  the  Southern  Pacific  sought  to  route  business  for  the  east, 

and  you  said  via  the  Sunset  when  possible.     Now  my  question  is,  in 

those  cases  where  it  was  not  possible  for  the  Southern  Pacific 

5123  to  get  it  by  the  Sunset,  which  way  did  they  seek  to  send  it  ? 

A.  We  would  ship  it  via  Ogden. 
Q.  That  is,  if  they  could  not  get  it  by  the  Sunset,  then  they  sought 
to  get  it  by  Ogden,  didn't  they? 
A.  Yes,  sir. 

5124  ABRAHAM  ROSENBERG, 

being  duly  sworn  as  a  witness  on  behalf  of  the  Complainant,  testified 
as  follows: 

Direct  examination  by  Mr.  Severance  : 

Q.  Mr.  Rosenberg,  where  do  you  live? 

A.  Berkeley. 

Q.  What,  is  your  business  ? 

A.  Shipper  of  dried  fruits. 

Q.  How  long  have  you  been  in  that  business  ? 

A.  About  16  years. 

Q.  Is  your  place  of  business  in  San  Francisco  ? 

A.  Yes,  our  principal  place  of  business  is  here. 

Q.  Where  do  the  dried  fruits  that  you  ship,  originate  ? 

A.  Throughout  the  state;  different  parts  of  the  state. 

Q.  Do  you  assemble  them  here  or  do  you  ship  direct  from  the  point 
where  they  are  packed? 

A.  We  assemble  at  various  places  in  the  state,  and  at  times  ship 
direct  from  the  point  where  they  are  grown,  without  assembling. 

Q.  Previous  to  the  time  that  the  Southern  Pacific  and  Union 
Pacific  came  under  one  traffic  management,  do  you  remember  any 
solicitation  of  business  for  these  two  companies? 
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A.  Yes,  sir. 

Q.  Do  you  recall  that? 

A.  Yes,  sir. 

Q.  How  did  the  Southern  Pacific  solicit  your  business  to  the 
Atlantic  seaboard  from  California  ? 

A.  Sunset. 

Q.  And  did  the  Union  Pacific  at  the  same  time  solicit  by  their 
route  ? 

A.  Yes,  sir. 

Q.  Was  that   competition  between   these   roads   active  or 

5125  otherwise  ? 

A.  Active ;  not  so  much  on  seaboard  business  as  intermediate 
territory. 

Q.  What  territory? 

A.  Chicago,  Indiana,  Ohio. 

Q.  Where  is  the  price  of  dried  fruits  fixed — in  the  east  or  out 
here? 

A.  We  try  to  fix  it  here.    We  are  not  always  successful. 

Q.  Is  there  an  eastern  market  that  governs  in  that  matter?  Do 
you  come  in  competition  in  the  east  with  any  other  region  ? 

A.  On  certain  varieties  of  stuff  which  we  ship,  yes. 

Q.  What  kinds? 

A.  Figs,  nuts,  chiefly. 

Q,  Raisins? 

A.  Infrequently. 

Q.  Almonds  ?    Those  are  nuts. 

A.  Yes. 

Q.  What  kind  of  nuts  do  you  ship  ? 

A.  Almonds  and  walnuts,  both. 

Q.  With  what  other  regions  do  you  come  in  competition  in  the 
eastern  market,  as  to  coast  products? 

A.  On  figs  with  Smyrna;  on  nuts,  with  Spain  and  France. 

Q.  Have  you  had  a  raise  in  freight  rates  recently  ? 

A.  Yes,  sir. 

Q.  What  was  the  extent  of  that  increase  as  to  these  products  that 
you  ship? 

A.  10  cents  per  100. 

Q.  Now,  as  to  these  products  in  which  you  are  in  competition  with 
Europe,  who  has  to  stand  that  increase  ? 

A.  I  am  not  able  to  answer. 

Q.  I  mean  does  it  add  to  the  price  in  the  east  or  does  it  lower  the 
price  that  is  paid  for  them  in  the  west  ? 

A.  There  are  so  many  factors  entering  into  that,  that  I  am  not 
competent  to  say  who  bears  the  burden. 

5126  Q.  Do  you  know  whether  the  steamship  rates  were  advanced 
at  the  same  time  from  Europe? 

A.  I  think  not. 

Q.  On  the  products  that  enter  into  competition  with  you. 

A.  I  think  not.    I  am  not  informed,  however. 
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Cross-examination  by  Mr.  Dtjnne: 

Q.  In  reference  to  the  so-called  competition  for  the  interior  busi- 
ness, interior  as  distinguished  from  the  seaboard — you  made  that 
distinction,  I  noticed,  in  your  testimony. 

A.  Yes. 

Q.  As  to  this  so-called  competition,  you  had  in  mind  the  Southern 
Pacific  line  by  the  south,  and  the  line  of  which  the  Union  Pacific 
is  part  by  the  north ;  is  that  the  situation  you  had  in  mind  ? 

A.  Yes,  sir. 

Q.  The  Southern  Pacific  is  a  member  of  both  competing  proposi- 
tions, if  it  be  competition,  is  it  not  ? 

A.  Yes. 

Q.  The  price  at  which  the  Union  Pacific  offers  to  sell  transporta- 
tion from  San  Francisco  to  this  interior  territory  is  a  price  in  which 
the  Southern  Pacific  must  concur,  is  it  not? 

A.  Yes. 

By  Mr.  Severance: 

Q.  The  rates  were  equal  by  the  two  routes,  were  they  not? 

A.  Since  1886,  yes. 

Q.  The  rates  were  equal? 

A.  Yes. 

Q.  And  if  the  Southern  Pacific  secured  the  business,  and  sent  it  by 
their  route  via  New  Orleans,  as  you  say,  the  way  they  solicited 
5127    it,  the  Union  Pacific  got  none  of  the  revenue,  did  they  ? 
A.  No,  sir. 

Q.  So,  it  was  somewhat  important  to  the  Union  Pacific  to  get  it  by 
the  other  route,  even  though  part  of  the  rate  had  to  go  to  the  South- 
ern Pacific,  if  they  wanted  any  earnings  ? 

A.  By  their  line,  yes. 

By  Mr.  Lovett  : 

Q.  You  are  not  interested  in  the  division  of  the  rate  between  the 
different  carriers,  are  you? 

A.  No,  sir. 

Q.  All  you  are  interested  in  is  the  aggregate  rate,  isn't  it? 

A.  That  is  all. 

Q.  You  are  not  concerned  whether  the  Union  Pacific  or  the  South- 
ern Pacific  gets  a  share  of  it,  or  what  share,  are  you  ? 

A.  No,  sir. 

By  Mr.  Severance: 

Q.  If  all  the  railroads  in  the  United  States  were  under  one  man- 
agement and  rates  were  equal,  it  wouldn't  make  any  difference  to 
you  who  the  stockholders  were?  That  is  the  significance  of  Judge 
Lovett's  question. 

(No  answer.) 

Mr.  Lovett.  No,  that  is  not  the  significance  of  it  at  all.  I  think 
Mr.  Eosenberg  sees  the  points. 
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5128  H.  E.  LIPMAN, 

being  duly  sworn  as  a  witness  on  behalf  of  the  Complainant,  testified 
as  follows : 

Direct-examination  by  Mr.  Severance  : 

Q.  Mr.  Lipman,  what  is  your  business  ? 

A.  In  the  dried  fruit  business. 

Q.  Are  you  connected  in  business  with  Mr.  Rosenberg,  who  was 
just  on  the  stand  ? 

A.  I  am,  sir. 

Q.  How  long  have  you  been  connected  with  that  company? 

A.  About  12  years. 

Q.  What  is  the  name  of  his  firm  ?     I  forgot  to  ask  him. 

A.  Eosenberg  Bros.  &  Company. 

Q,  Do  you  have  at  the  present  time  charge  of  the  movement  of 
their  traffic? 

A.  Yes,  sir. 

Q,  How  do  you  send  your  traffic  to  the  east,  as  a  rule,  now  ? 

A.  We  have  no  special  routing.  We  try  and  aim  to  give  the  dif- 
ferent roads  a  chance  at  the  business ;  divide  it  up,  so  to  speak. 

Q.  And  have  you  shipped  some  by  sea  ? 

A.  We  do,  quite  largely. 

Q.  By  what  route? 

A.  American-Hawaiian,  Tehuantepec  line. 

Q.  How  long  do  they  take  to  get  your  traffic  through  to  New 
York? 

A.  It  varies  somewhat ;  say  25  to  35  or  36  days ;  an  average,  I  sup- 
pose, of  30  days. 

Q.  What  is  the  ordinary  time  consumed  in  shipments  all-rail? 

A.  18  to  20  days  this  past  year. 

Q.  Do  you  ship  somewhat  by  the  Pacific  Mail  Panama  route  ? 

5129  A.  Very  little — practically  none. 
Q.  What  is  the  reason? 

A.  The  service  is  not  very  satisfactory  and  the  goods  don't  carry 
as  well. 
Q.  Where  is  your  plant,  your  warehouse,  here  at  San  Francisco  ? 
A.  On  the  corner  of  Branan  and  Japan  Streets. 
Q.  What  tracks  is  that  on  ? 
A.  Southern  Pacific  spur. 

Q.  Do  you  ship  any  by  the  D.  &  E.  G.  from  Ogden  ? 
A.  Yes,  sir. 
Q.  What  kind  of  luck  do  you  have  in  getting  cars  to  ship  by  the 

d.  &e.  a? 

A.  We  have  had  very  little,  I  might  say  no  trouble  this  past  year ; 
prior  to  that  I  think  it  was  rather  difficult  at  times  to  get  equipment 
for  that  routing. 

Q.  But  in  the  last  year  you  haven't  had  any  trouble? 
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A.  I  don't  recall  any  instance  where  we  have  had  any  trouble — that 
could  be  called  any  trouble. 

Q.  For  how  long  had  the  difficulty  continued  that  you  had  up  to 
a  year  ago? 

A.  I  couldn't  say  as  to  that,  just  in  a  general  way.  I  have  had 
charge  of  this  particular  branch  for  four  years  now,  and  probably 
the  three  years  previous  to  this  year  we  had  more  or  less  trouble — 
nothing  of  any  special  note,  however. 

Q.  Can  you  route  traffic  over  the  D.  &  E.  G.  in  Southern  Pacific 
cars? 

A.  Yes,  I  think  we  have  no  trouble  doing  that.  In  case  we  have 
any  difficulty  getting  a  D.  &  E.  G.  car,  we  have  usually  been  able 
to  get  a  S.  P.  system  car  for  that  purpose,  that  is,  after  taking  it  up 
with  the  assistant  general  freight  agent. 

Q.  Who  is  the  assistant  general  freight  agent  ? 

5130  A.  Either  Mr.  Jones  or  Mr.  Stubbs. 

Q.  And  do  you  have  to  take  it  up  with  them  ? 

A.  I  don't  know  as  it  is  necessary  to  do  so,  but  I  usually  have,  and 
they  have  usually  given  the  necessary  authority,  if  such  authority 
were  necessary,  to  use  such  car. 

Q.  They  have  usually  done  so.     Have  they  always  done  so  ? 

A.  Yes,  sir,  as  far  as  I  know  they  have  always  done  so. 

Q.  But,  in  the  first  instance,  you  try  to  get  n  D.  &  E.  G.  car  ? 

A.  Yes,  sir,  always. 

Q.  Now,  in  shipping  by  the  Union  Pacific,  it  is  not  necessary  to  get 
a  Union  Pacific  car? 

A.  No,  sir. 

Q.  And  you  haven't  had  to  take  up  with  any  official  the  matter  of 
getting  a  Southern  Pacific  car  to  ship  over  the  Union  Pacific  ? 

A.  No,  sir. 

Q.  Now,  you  say  that  you  have  divided  your  business  among  the 
different  lines,  as  I  understand  you. 

A.  Yes,  sir. 

Q.  Do  you  send  any  business  north — to  Portland  ? 

A.  As  the  destination,  you  mean  ? 

Q.  No,  Montana. 

A.  Yes,  sir;  we  do  some  business  in  the  northwest — Montana  and 
Washington  and  Oregon. 

Q.  How  does  your  business  move  to  Montana  points? 

A.  That  varies;  sometimes  by  the  Pacific  Coast  Steamship  Com- 
pany, care  of  the  Northern  Pacific  or  Great  Northern  at  Seattle.  I 
don't  think  we  have  shipped  any  of  late  years  via  Portland  to  Mon- 
tana, and  via  Ogden  care  of  the  O.  S.  L. 

Mr.  Lovett.  That  answer  is  not  quite  clear  to  me.     You  say  you 
have  not  shipped  any  in  recent  years  by  Portland. 
Witness.  By  Portland  to  Montana. 

5131  Q.  Is  your  business   solicited  now   by   different  lines  for 
Montana  points? 
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A.  Yes,  sir.  Not  specially  for  Montana  points;  just  the  same  as 
other  points. 

Q.  I  was  speaking  about  this  Montana  business. 

A.  I  couldn't  say  it  is  specially  solicited. 

Q.  Does  anybody  come  in  looking  for  that  on  behalf  of  the  O.  E.  & 
N.  Company? 

A.  I  don't  recall  that  they  have. 

Q.  The  reason  I  ask  you  is  because  it  appears  that  some  years  ago 
they  were  very  active  in  working  that  business.  Do  they  come  to  see 
you  now,  as  far  as  you  know  ? 

A.  I  don't  recall  that  they  have,  especially. 


5132  A.  E.  FISK, 

being  duly  sworn  as  a  witness  on  behalf  of  the  Complainant,  testified 
as  follows : 

Direct  examination  by  Mr.  Severance  : 

Q.  Mr.  Fisk,  what  is  your  business?  ^ 

A.  I  am  with  the  C.  A.  Smith  Lumber  Company,  as  purchasing 
agent. 

Q.  Where  is  the  C.  A.  Smith  Lumber  Company  located? 

A.  Their  main  office  is  in  Minneapolis. 

Q.  But  on  the  coast  here  ? 

A.  They  have  their  sawmills  and  offices  at  Marshfield,  Oregon ;  a 
planing  mill  and  distributing  yard  at  Bay  Point. 

Q.  Bay  Point  here? 

A.  Yes,  sir. 

Q.  On  the  Bay  of  San  Francisco  ? 

A.  Yes,  sir. 

Q.  Marshfield,  Oregon,  is  on  what  arm  of  the  sea  ? 

A.  It  is  on  Coos  Bay. 

Q.  How  large  a  mill  has  the  C.  A.  Smith  Company  up  there? 
What  is  their  capacity  ? 

A.  They  are  cutting  between  250,000  and  300,000  feet  a  day.     I 
don't  know  the  exact  amount. 

Q.  It  is  one  of  the  most  modern,  up-to-date,  best  equipped  saw- 
mills of  the  country,  even  if  you  are  connected  with  the  company  ? 

A.  That,  I  believe,  is  the  reputation  it  has. 

Q.  You  will  admit  that,  perhaps.      What  is  the  nature  of  the 
timber  that  is  tributary  to  that  mill  on  Coos  Bay  ? 

A.  Fir,  spruce,  white  cedar,  some  red  cedar. 

Q.  Is  there  a  large  or  a  small  body  of  timber  tributary  to  Coos 
Bay? 

A.  Very  large. 

Q.  It  is  one  of  the  largest  bodies  of  timber  anywhere  in 

5133  the  west,  isn't  it? 
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A.  I  have  heard  that  it  is.     I  am  not  able  to  testify  positively 
whether  that  is  the  fact  or  not. 

Q.  What  means  of  transportation  have  they  for  lumber  from  Coos 
Bay  ?     How  do  you  get  your  lumber  out  ? 

A.  By  steamers,  sailing  vessels. 

Q.  You  have  a  boat  of  your  own,  haven't  you  ? 

A.  Yes,  sir. 

Q.  What  is  the  name  of  her? 

A.  "  Nan  Smith." 

Q.  And  how  long  has  she  been  on  the  route  ? 

A.  About  14  months. 

Q.  Previous  to  that  how  did  you  ship  your  lumber? 

A.  What  little  they  manufactured  in  the  old  mill  they  shipped  on 
chartered  vessels,  chartered  steam  schooners. 

Q.  The  Southern  Pacific  have  a  boat  running  between  here  and 
Coos  Bay,  haven't  they  ? 

A.  I  believe  it  is  under  their  management. 

Q.  The  "Czarina"? 

A.  Yes,  sir. 

Q.  Is  she  equipped  to  carry  lumber  ? 

A.  Well,  I  have  seen  a  few  cargoes  that  she  has  taken,  but  she 
carries  mostly  coal. 

Q.  That  is  southbound? 

A.  Yes,  sir. 

Q.  And  she  is  not  a  passenger  ship,  is  she? 

A.  No. 

Q.  Do  you  know  the  other  boat  that  the  Southern  Pacific  bought 
from  Mr.  Spreckels? 

A.  The  steamer  "  Breakwater  "  ? 

Q.  The  "  Breakwater,"  yes. 

A.  Yes. 

Q.  Is  she  equipped  to  carry  lumber? 

A.  I  wouldn't  call  her  a  lumber-carrying  vessel. 
Q.  Has  she  carried  lumber? 
5134        A.  Oh,  I  think  that  she  has  taken  little  lots ;  not  a  regular 
cargo  of  lumber,  but  small  lots. 

Q.  Mostly  lumber  is  carried  on  the  deck,  isn't  it? 

A.  Yes,  sir. 

Q.  You  have  no  rail  connections  with  Coos  Bay  ? 

A.  There  is  a  small  railroad  in  there. 

Q.  Just  a  finger  sticking  out  into  the  country  and  stopping? 

A.  Yes,  sir. 

Q.  There  is  no  rail  connection  between  Marshfield  and  the  outer 
world  ? 

A.  None  whatever. 

Q.  Where  is  your  product  sold  which  you  bring  down  here  by 
boat? 

A.  In  the  state  of  California,  some  of  it  going  to  the  state  of 
Nevada. 
Q.  Does  some  of  it  move  clear  through  to  the  east? 
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A.  I  think  there  have  been  one  or  two  shipments  made  into 
Wyoming,  but  I  wouldn't  be  positive  as  to  that. 

Q.  Isn't  there  a  peculiar  lumber  that  is  cut  up  there  at  Coos  Bay, 
a  cedar  that  is  somewhat  novel,  and  is  used  in  certain  classes  of  work 
in  the  east? 

A.  Yes,  there  is  a  cedar  called  white  cedar  that  grows  there. 

Q.  What  is  that  used  for? 

A.  I  don't  know  exactly.  Some  of  it  has  been  used  for  interior 
finish ;  they  make  some  doors  and  windows  up  there  out  of  it. 

Q.  Is  that  peculiar  kind  of  cedar  grown  in  other  places  ? 

A.  I  believe  not. 

Q.  Does  it  exist,  as  you  understand,  in  large  quantities  there? 

A.  No,  there  isn't  a  very  large  quantity  of  it. 

Q.  Rather  a  rare  wood? 
A.  Rare  wood. 
5135        Q.  And  shipments  to  the  east  or  to  Nevada  or  to  Wyoming 
points,  and  what  not,  what  rate  do  you  pay — the  regular  rate 
out  of  San  Francisco,  or  do  you  get  a  division  of  the  through  rate 
from  Coos  Bay  allowed  you? 

A.  That  I  am  not  familiar  with  and  could  not  answer,  it  not  being 
in  my  work  with  the  company. 

Q.  That  is  out  of  your  line  ? 

A.  Yes. 

Q.  Are  there  other  sawmills  on  Coos  Bay  aside  from  the  C.  A. 
Smith  mill? 

A.  Yes,  sir. 

Q.  Who  conducts  them? 

A.  The  Simpson  Lumber  Company;  and  then  there  is  the  North 
Bend  sawmill.  Those  are  the  only  ones  that  are  running  there  at  the 
present  time. 

Q.  Is  this  Simpson  company  a  large  concern  ? 

A.  Yes,  quite  a  large  concern. 

Q.  Where  do  they  ship  their  product? 

A.  They  bring  a  great  deal  of  it  to  the  California  coast  ports ;  I 
believe  some  of  it  goes  foreign,  that  is,  to  Australia  or  South  America. 

Q.  Do  you  happen  to  know  the  relative  capacity  of  the  Simpson 
mills  as  compared  with  yours? 

A.  They  have  made  some  changes  recently  in  one  of  the  Simpson 
mills.  I  don't  know  how  much  they  are  cutting.  There  is  one  other 
that  cuts  between  50  and  60  thousand;  I  think  the  other  will  cut 
about  100  thousand. 

Q.  What  is  the  capacity  of  this  third  mill  you  mentioned  ? 

A.  About  50,000. 

Q.  Do  you  bring  any  shingles  down  from  that  region  ? 

A.  A  few ;  we  have  brought  some  shingles  from  there. 

Q.  And  they  are  sold,  I  suppose,  in  about  the  same  territory  as 
your  lumber? 

A.  Yes. 

(No  cross-examination.) 
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5136  J.  G.  MELVIN, 

being  duly  sworn  as  a  witness  on  behalf  of  the  Complainant,  testified 
as  follows: 

Direct-examination  by  Mr.  Severance  : 

Q.  Mr.  Melvin,  where  do  you  live? 

A.  San  Francisco. 

Q.  What  is  your  business  ? 

A.  At  present  traffic  manager  of  the  California  Fruit  Canners 
Association. 

Q.  How  long  have  you  been  with  the  Fruit  Canners  Association? 

A.  Since  June,  1906. 

Q.  And  in  what  department  of  that  association  ? 

A.  In  the  traffic  department. 

Q.  Have  you  now  charge  of  the  traffic  department? 

A.  I  have,  yes,  sir. 

Q.  Since  when? 

A.  Since  November  1,  1908. 

Q.  Previous  to  your  employment  with  the  California  Fruit  Can- 
ners Association,  what  was  your  business? 

A.  I  was  with  the  Southern  Pacific  Company  in  both  the  traffic 
and  operating  departments  since  1901. 

Q.  What  is  the  California  Fruit  Canners  Association  ? 

A.  They  are  manufacturers  of  canned  goods  and  dried  fruit. 

Q.  How  many  canneries  are  there  in  the  association? 

A.  I  should  say  about  22  or  23. 

Q.  Where  are  they  located? 

A.  In  different  parts  of  the  state  of  California. 

Q.  And  are  they  in  southern  or  northern  California,  or  both? 

A.  In  both— northern  and  southern  and  central. 
Q.  What  kind  of  fruits  do  you  put  up  ? 

5137  A.    All  kinds  of  green  fruits. 
Q.  Will  you  name  them? 

A.  Peaches,  apricots,  plums,  cherries,  all  kinds  of  berries,  aspara- 
gus— which  is  a  vegetable. 

Q.  That  is  a  fruit  we  all  like,  but  I  didn't  know  you  put  it  up. 

A.  Oh,  all  other  kinds  of  fruit ;  I  don't  recall  them  just  now. 

Q.  Do  you  also  dry  fruit? 

A.  Yes,  sir. 

Q.  What  kind  of  fruits  do  you  dry  for  the  market  ? 

A.  Peaches,  apricots,  plums,  pears. 

Q.  Apples? 

A.  Yes,  apples.    I  think  that  is  about  all.    Nectarines. 

Q.  To  what  parts  of  the  country  do  you  ship  your  product? 

A.  We  ship  to  all  parts  of  the  United  States. 

Q.  Do  you  ship  to  Europe? 

A.  And  practically  all  over  the  world,  yes,  sir. 
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Q.  How  does  your  traffic  to  the  eastern  part  of  the  United  States 
move? 

A.  It  moves  through  the  Ogden  gateway,  by  the  Santa  Fe,  by  the 
El  Paso  gateway,  by  Sunset-Gulf,  by  American-Hawaiian,  and 
Pacific  Mail. 

Q.  Moves  Sunset  all-rail  also? 

A.  Yes,  I  have  known  some  instances  where  it  has  moved  Sunset 
all-rail. 

Q.  You  say  that  you  do  ship  some  by  Panama? 

A.  Yes,  some;  not  to  a  very  great  extent. 

Q.  How  do  your  shipments  by  the  Panama  route  compare  with 
those  by  the  American  Hawaiian  line  ? 

A.  They  don't  compare  very  favorably,  for  the  reason  it  takes 

longer  in  transit  by  the  Pacific  Mail ;  and  another  reason  is  that  our 

goods  have  to  be  corner-strapped  shipping  by  the  Pacific  Mail 

5138  in  order  to  get  a  clean  bill  of  lading,  which  puts  us  to  an  extra 
expense,  not  being  compelled  to  do  it  by  the  Sunset-Gulf  or 

American-Hawaiian. 

Q.  I  want  to  ask  you  about  that  corner-strapping.  I  forgot  about 
that.  I  was  going  to  ask  another  witness  about  it.  What  does  that 
mean? 

A.  That  is  to  wire-strap  or  iron-strap  each  corner  of  the  case,  to 
prevent  the  tops  or  the  sides  from  breaking  open. 

Q.  It  is  to  strengthen  the  cases? 

A.  It  is  to  strengthen  the  cases  materially,  yes. 

Q.  And  that  is  required  by  the  Pacific  Mail,  is  it? 

A.  Yes. 

Q.  And  it  is  not  required  by  the  American-Hawaiian  line  or  the 
Sunset-Gulf  line? 

A.  No,  sir,  in  neither  case. 

Q.  Do  you  ship  goods  to  Montana  points? 

A.  We  do,  yes,  sir. 

Q.  Butte,  that  is,  out  through  there? 

A.  We  ship  canned  goods  and  dried  fruit. 

Q.  How  does  that  traffic  move? 

A.  It  moves  both  by  Portland  gateway  and  by  Ogden  gateway. 

Q.  When  it  moves  by  the  Portland  gateway,  how  does  it  move? 

A.  It  moves  over  the  O.  E.  &  N.,  the  Short  Line,  and  also  over  the 
Northern  Pacific. 

Q.  Does  any  of  it  move  by  rail  to  Portland  and  thence  on  by  rail? 

A.  It  does. 

Q,  In  connection  with  what  road? 

A.  The  O.  E.  &  N.  and  the  Northern  Pacific. 

Q.  Does  any  of  that  traffic  move  by  Ogden  ? 

Mr.  Lovett.    I  don't  think  the  witness  understood  that 

5139  last  question.     You  asked  him  if  any  of  it  moved  through  the 
Portland  gateway  by  rail,  and  he  said  yes;  and  you  asked  him 

what  railroad,  and  he  said  the  O.  R.  &  N.  and  the  Northern  Pacific. 
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Q.  So  we  will  be  sure  we  understand  you,  you  mean  when  it  moves 
it  moves  all-rail  by  the  Shasta  Koute  to  Portland  and  then  by  the 
O.  E.  &  N.  to  Wallula  Junction,  and  then  by  the  Northern  Pacific  to 
Montana? 

A.  Yes,  or  the  Northern  Pacific  at  Portland. 

Q.  Does  it  also  move  to  Montana  points  by  Ogden?  I  think  you 
said  it  did. 

A.  Yes,  we  have  made  shipments  that  way. 

Q,  Does  the  Northern  Pacific  and  the  Union  Pacific  organizations 
solicit  your  business? 

A.  They  do,  yes,  sir. 

Q.  And  which  route  does  the  Union  Pacific  work  for  ? 

A.  They  work  for  the  Ogden  Eoute  in  connection  with  the  O.  S.  L., 
and  they  work  for  the  Portland  route  in  connection  with  the 
O.  E.  &  N. 

Q.  And  the  Northern  Pacific  works  for  the  business  from  what 
point  ? 

A.  They  work  for  the  business  by  the  Shasta  Eoute  and  also  by.  the 
Pacific  Coast  Steamship  Company  at  Tacoma. 

Q.  How  does  the  bulk  of  your  Atlantic  seaboard  business  move — 
boat  or  rail? 

A.  At  the  present  time  it  moves  by  boat. 

Q.  By  the  American-Hawaiian? 

A.  Yes,  sir. 

Q.  How  does  the  bulk  of  that  which  goes  by  rail,  move  ? 

A.  It  is  about  a  standoff  between  all-rail  and  Sunset-Gulf. 

Q.  That  is  to  say,  the  largest  percentage  goes  by  the  American- 
Hawaiian  line;  of  the  balance,  about  half  by  the  Sunset-Gulf 
5140  and  the  other  half  all-rail.  Is  that  what  I  understand  you  to 
mean? 

A.  Yes,  that  would  be  a  good  comparison  of  it. 

Q.  I  was  trying  simply  to  sum  up  what  you  had  said.  That  is 
what  you  meant,  is  it? 

A.  Yes.  Well,  there  is  some  by  Pacific  Mail  of  course,  when  we 
can  get  it  on  the  Pacific  Mail  boats. 

Q.  You  say  very  little  goes  that  way  ? 

A.  I  say  when  we  can  get  it  on  the  Pacific  Mail  boats,  we  ship  that 
way  sometimes. 

Q.  I  thought  you  said  they  had  some  requirements  which  you 
didn't  like,  about  the  boxes. 

A.  Well,  they  do,  but  we  are  sometimes  requested  to  ship  bv  the 
Pacific  Mail. 

Q.  Now  let  me  ask  you  about  that.  Who  routes  your  shipments? 
Do  you  do  it,  or  is  it  done  by  the  consignees  in  the  east  ? 

A.  We  generally  control  the  routing;  we  respect  the  consignee's 
routings. 

Q.  When  the  consignee  requests  a  routing  you  respect  it? 

A.  Yes. 
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Q.  You  have  only  been  with  the  company  a  couple  of  years ;  only 
had  charge  of  their  routing  since  last  fall? 
A.  Yes,  sir,  that  is  all. 
(No  cross-examination.) 


5141  J.  O.  BEACKEN, 

being  duly  sworn  as  a  witness  on  behalf  of  the  Complainant,  testified 
as  follows : 

Direct  examination  by  Mr.  Severance  : 

Q.  Mr.  Bracken,  what  is  your  business  ? 

A.  Traffic  agent. 

Q.  Have  you  ever  been  in  the  railroad  service? 

A.  Yes,  sir. 

Q.  Whereabouts? 

A.  Chicago  and  San  Francisco. 

Q.  For  how  many  years  ? 

A.  Something  like  15  years  in  Chicago,  and  three  or  four  years 
in  San  Francisco. 

Q.  What  was  your  position  in  Chicago  ? 

A.  I  was  in  the  freight  department  all  of  the  time  I  was  in  the 
railroad  business  in  Chicago,  and  in  different  portions  of  the  freight 
department. 

Q.  Which  corporation? 

A.  The  Chicago,  Burlington  &  Quincy. 

Q.  When  did  you  come  out  to  San  Francisco  ? 

A.  The  last  time,  in  1900. 

Q.  Previous  to  1901,  what  was  the  action  of  the  Southern  Pacific 
organization  in  working  eastern  shipments  from  here?  What  route 
did  they  endeavor  to  send  their  traffic  over  ? 

A.  I  don't  know. 

Q.  Do  you  know  about  the  traffic  moving  west  ? 

A.  I  know  nothing  at  all  about  the  movement  at  the  period  you 
speak  of. 

Q.  When  did  you  know  about  the  movement  of  business  over  the 
Sunset  Boute  ? 

5142  A.  Not  until  after  I  went  into  the  employ  of  the  Southern 
Pacific  Company.    * 

Q.  That  was  when  ? 

A.  I  think  1904. 

Q.  Oh,  yes ;  that  is  recent.  I  misunderstood.  I  thought  you  were 
with  them  before  that. 

A.  No. 

Q.  What  were  you  doing  here  in  California,  after  you  came  out 
in  1900,  until  you  went  into  their  employ  ? 

A.  I  was  just  on  a  pleasure  trip. 
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Q.  At  the  time  you  were  with  the  Burlington  at  Chicago,  were 
you  interested  in  transcontinental  traffic? 

A.  At  the  time  I  was  in  the  railroad  business  in  Chicago  with  the 
Burlington,  transcontinental  traffic  was  such  a  small  feature  with 
the  Chicago  lines  that  no  consideration  was  given  to  it.  . 

Q.  So  you  didn't  pay  any  attention  to  that? 

A.  None  at  all. 

Q.  In  what  capacity  were  you  employed  by  the  Southern  Pacific 
here? 

A.  I  was  in  the  claim  department,  the  early  part  of  my  connection 
with  them,  and  subsequently  had  charge  of  their  tariff  department. 

Q.  Did  you  have  anything  to  do  with  the  matter  of  soliciting 
business? 

A.  Nothing  at  all. 

Q.  Did  you  have  any  knowledge  of  the  way  business  was  routed? 

A.  Not  of  a  personal  nature,  no. 

Q.  Then,  all  that  you  know  about  the  railroad  business  is  simply 
what  you  gather  from  other  people? 

A.  That  is  all. 

Q.  I  was  misinformed  as  to  the  date  that  you  were  in  the 
5143    railroad  service  here.    I  thought  it  was  from  the  time  you  came 
out  in  1900. 

A.  I  didn't  imagine  that  any  testimony  I  could  give  would  be  of 
any  interest  to  either  side. 

Q.  That  was  my  understanding,  that  you  went  into  the  service 
here  in  1900  instead  of  1903.    I  will  excuse  you,  then,  Mr.  Bracken. 

A.  Thank  you. 

(No  cross-examination.) 


5144  W.  S.  EAY, 

being  duly  sworn  as  a  witness  on  behalf  of  the  Complainant,  testified 
as  follows: 

Direct  examination  by  Mr.  Severance: 

Q.  Mr.  Bay,  what  is  your  business? 
A.  Stove  business. 
Q.  Whereabouts? 
A.  San  Francisco. 

Q.  And  what  is  the  name  of  your  firm  ? 
A.  Bay  Manufacturing  Company. 
Q.  How  long  have  you  been  in  that  business  here  ? 
A.  Since  1872. 
Q.  Wholesale  or  retail? 
A.  Both. 

Q.  Where  do  you  buy  the  stoves  and  ranges  that  you  deal  in? 
A.  I  make  quite  a  number  and  we  buy  the  balance  in  Massa- 
chusetts. 
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Q.  How  do  they  move  here  from  Massachusetts  ? 

A.  They  are  moving  now  by  U.  P.  and  C.  P.,  but  I  have  been 
moying  by  Sunset. 

Q.  Have  you  moved  by  steamer? 

A.  Some,  yes,  sir;  that  is,  American-Hawaiian. 

Q.  Have  you  ever  used  the  Pacific  Mail? 

A.  Not  for  stoves,  no,  sir ;  have  for  other  goods. 

Q.  Have  you  sent  stoves  by  the  American-Hawaiian  line  ? 

A.  We  sent  quite  a  number  before  they  started  to  cross  Tehuante- 
pec,  but  I  find  the  service  is  not  as  good  now  as  it  was  before,  on 
account  of  crossing  the  Isthmus. 

Q.  Have  you  shipped  stoves  by  the  Sunset? 

A.  Yes,  sir. 

Q.  A  good  many,  haven't  you  ? 

A.  Quite  a  number,  yes,  sir. 

5145  Q.  What  other  traffic  do  you  have  from  the  east  aside  from 
the  stoves? 

A.  We  have  sheet  iron,  tin  plate,  stamped  ware,  and  things  of  that 
kind  which  go  to  make  up  a  general  tin  business. 
'   Q.  Have  you  shipped  any  from  Pittsburg? 

A.  Some  little,  yes,  sir. 

Q.  Who  routes  your  shipments  from  Pittsburg?  Are  they  routed 
there  or  here? 

A.  I  route  them  here. 

Q.  Have  you  gotten  freight  from  Pittsburg  by  New  Orleans? 

A.  I  may  have  shipped  a  car  a  long  time  ago.  We  ship  usually 
U.  P.  and  C.  P. ;  we  have  got  two  or  three  cars  now  that  come  that 
way. 

Q.  Which  way? 

A.  IT.  P.  and  C.  P. 

Q.  You  don't  remember  whether  you  shipped  by  New  Orleans  or 
not? 

A.  I  think  a  long  time  ago  we  tried  a  car  that  way,  but  it  is  so 
long  that 

Q.  That  is  not  your  ordinary  way  to  ship  ? 

A.  No,  sir ;  the  ordinary  way  is  the  other  way. 

Q.  Do  you  ship  any  by  the  Santa  Fe? 

A.  I  did,  quite  a  number  of  years  ago,  patronize  the  Santa  Fe,  and 
I  ship  now  a  few  local  shipments  but  not  full  cars,  that  originate 
around  Chicago. 

Q.  You  say  you  are  not  using  the  Sunset  Route  at  present? 

A.  Yes,  we  are  using  it;  we  ship  that  way,  but  not  the  stoves,  be- 
cause I  have  adopted  another  plan  of  routing  them  all-rail,  because 
I  believe  they  come  in  better  condition. 

Q.  They  don't  have  to  be  transferred  ? 

A.  They  don't  have  to  be  transferred,  and  we  have  a  system, 

5146  that  I  arranged  some  years  ago,  of  building  them  right  in  the 
cars,  and  for  a  while  Sunset  came  first  rate,  but  lately  they 

have  not  been  coming  so  good.     The   same   fault  lies  with  the 
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American-Hawaiian.  Their  transferring  naturally  breaks  them  up, 
although  we  crate  them  all  to  obviate  breakage. 

Q.  Do  you  have  shipments  originating  around  Cincinnati  ? 

A.  Yes. 

Q.  Do  you  have  any  shipments  from  Cincinnati  or  that  territory  ? 

A.  Nothing  that  I  can  remember  of.  Might  be  some  little  local 
affair. 

(No  cross-examination.) 

An  adjournment  was  then  taken  until  the  morning  of  Thursday, 
May  13,  1909,  at  10.30  o'clock. 

5147  United  States  District  Court  Koom, 

San  Francisco,  Cal., 
Thursday,  May  13, 1909—10.30  a.  m. 

The  hearing  was  resumed  before  the  Special  Examiner,  Hon.  Syl- 
vester G.  Williams,  at  the  above  time  and  place. 

Present  on  behalf  of  the  Complainant,  Mr.  C.  A.  Severance  and 
Mr.  G.  E.  Husted ;  on  behalf  of  the  Defendants,  Mr.  E.  S.  Lovett  and 
Mr.  Peter  F.  Dunne. 

Mr.  Severance.  I  offer  in  evidence  the  testimony  given  by  the 
defendant  E.  H.  Harriman,  in  the  case  of  State  of  Minnesota  v. 
Northern  Securities  Company  et  al.,  at  the  hearing  held  in  New  York, 
November  21,  1902,  and  sworn  to  before  Frederick  G.  Ingersoll,  the 
Special  Examiner,  November  24,  1902,  as  the  same  appears  in  the 
printed  record  of  the  testimony  in  that  case,  Vol.  2,  pages  569  to  579, 
inclusive,  as  follows: 


E.  H.  HAEEIMAN, 

being  duly  sworn  as  a  witness  on  behalf  of  the  Complainant,  testified " 
as  follows: 

Direct  examination  by  Mr.  Mtjnn  : 

Q.  Mr.  Harriman,  you  are  a  member  of  the  board  of  directors  of 
the  Union  Pacific  and  chairman  of  its  executive  committee,  I  believe? 

A.  Yes,  sir. 

Q.  You  are  also  officially  connected  with  the  board  of  directors  and 
the  executive  committees  of  the  allied  interests  of  the  Union  Pacific? 

A.  Nearly  all  of  them. 
5148        Q.  And  you  held  such  positions  during  the  year  1901  ? 
A.  Yes,  sir. 

Q.  On  or  prior  to  May  9,  1901,  had  you,  acting  for  the  companies 
or  railway  interests  that  you  represented,  acquired  certain  stock  in 
the  Northern  Pacific  Eailway  Company,  amounting  in  round  num- 
bers to  about  seventy-eight  million  dollars,  par  value? 

A.  Yes,  sir. 

Q.  And  that  stock  stood  in  your  name,  and  that  of  Mr.  Pierce, 
holding  it  for  interests  that  you  represented  ? 
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A.  Yes. 

Q.  Did  J.  P.  Morgan  &  Company,  or  any  member  of  that  firm,  open 
negotiations  with  you,  looking  to  the  purchase  or  acquisition  of  such 
holdings  during  the  fall  of  1901? 

A.  Does  it  make  any  difference  whether  I  opened  the  negotiations 
with  them,  or  they  with  me?  I  don't  remember.  It  was  either  one 
or  the  other.  The  negotiations  were  opened.  Or  they  may  have  been 
opened  by  some  intermediate  party.  I  don't  remember  just  how  it 
was. 

Q.  At  what  time  were  those  negotiations  opened? 

A.  It  would  be  difficult  for  me  to  state  within  a  month.  It  was 
September  or  October,  I  should  think. 

Q.  It  was  either  during  the  month  of  September  or  October,  1901  ? 

A.  I  should  think  so. 

Q.  How  long  did  those  negotiations  continue  before  they  were 
finally  consummated? 

A.  I  should  think  about  a  month  or  six  weeks ;  possibly  two  months. 

Q.  With  whom  did  you  have  your  first  dealings  in  these  negotia- 
tions, if  you  remember? 

A.  I  couldn't  remember. 

Q.  Was  it  with  Mr.  Bacon,  of  J.  P.  Morgan  &  Company? 

5149  A.  I  had  many  talks  with  Mr.  Bacon.     I  had  talks  with 
nearly  every  member  of  the  firm. 

Q.  In  these  negotiations  were  they  acting  for  themselves,  or  acting 
with  the  understanding  that  these  securities  or  this  stock  was  to  be 
turned  over  to  some  holding  company  when  organized? 

A.  They  never  disclosed  to  me  whether  they  were  acting  for  them- 
selves or  somebody  else. 

.Q  Before  the  negotiations  were  finally  closed  was  it  understood 
that  you  were  to  take  some  stock  in  a  company  to  which  this  stock  was 
to  be  transferred? 

A.  That  is  my  recollection. 

Q.  And  was  that  the  Northern  Securities  Company  ? 

A.  It  never  was  designated  by  any  name. 

Q.  You  didn't  learn  what  company  was  to  take  it  until  you  re- 
ceived the  stock  of  that  company  in  exchange? 

A.  Practically  at  that  time. 

Q.  Did  you  understand,  from  the  beginning  of  these  negotiations, 
that  this  stock  was  ultimately  to  be  turned  over  to  some  holding  com- 
pany which  was  to  be  organized  ? 

A.  No,  I  can't  say  that  there  was  any  understanding  at  the  begin- 
ning of  the  negotiations  for  a  settlement  of  whatever  differences  we 
might  have  in  regard  to  that  stock,  whether  it  was  to  be  taken  by 
them  or  by  a  holding  company,  or  how  it  was  to  be  paid  for.  It 
was  only  towards  the  end,  when  the  thing  crystallized,  that  the  sug- 
gestion was  made  that  payment  should  be  made  partly  in  cash  and 
partly  in  a  holding  company  stock.  I  think  it  was  just  toward  the 
end  of  the  negotiations,  when  we  were  considering  whether  we  would 
break  away  or  get  together  on  it. 

5150  Q.  Well,  did  you  understand  at  any  time  that  they  were  act- 
ing for  themselves  in  the  matter  and  expected  to  take  the  stock 

themselves? 

A.  I  had  no  understanding  upon  that  subject. 
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Q.  They  were  simply  trying  to  secure  this  stock  on  some  basis, 
then? 

A.  That  is  the  substance  of  it. 

Q.  And  it  was  not  until  toward  the  end  of  the  negotiations  that 
you  learned  they  were  acting  for  some  holding  company  ? 

A.  I  didn't  say  I  understood  they  were  acting  for  a  holding  com- 
pany. They  didn't  disclose  to  me  that  they  were  acting  for  anybody 
else  at  all  during  the  negotiations. 

Q.  Well,  you  finally  learned  that  the  stock  was  in  fact  to  be  turned 
over  to  a  holding  company  ? 

A.  There  never  was  anything  on  their  part,  it  seems  to  me,  that 
would  lead  me  to  infer  that  they  were  to  turn  that  stock  over  to  a 
holding  company.  Towards  the  end,  when  the  matter  crystallized, 
and  when  we  were  very  nearly  at  the  end  of  our  tether,  they  offered  to 
pay  for  these  shares,  in  the  stock  of  a  holding  company  so  much  and 
so  much  in  cash.  Now,  there  was  nothing  said  as  to  whether  they 
would  turn  this  stock  over  to  a  holding  company  or  whether  they 
would  hold  it  themselves ;  but  they  would  give  us  that  holding  com- 
pany's stock  in  part  payment. 

Q.  When  did  you  learn  that  ?  How  long  before  you  actually  deliv- 
ered the  stock  ? 

A.  Before  we  delivered  our  shares  ? 

Q.  Yes. 

A.  It  was  several  days;  I  don't  remember  just  when;  perhaps 

two  or  three  days;  it  may  have  been  within  three  or  four  days,  or 

perhaps  two  days.    I  have  a  great  deal  to  do,  Mr.  Munn,  and  since 

our  talk  the  other  day  I  have  been  trying  to  refresh  my  mem- 

5151    ory  on  this  very  thing ;  but  I  was  pretty  busy  in  other  matters 

at  that  time,  and  have  been  since. 

Q.  When  you  found  that  you  were  to  take  the  stock  of  some  other 
company  in  part  payment  for  this  stock,  of  course  you  knew  then 
that  they  were  acting  for  a  holding  company,  did  you  not? 

A.  I  don't  see  how  I  could  know. 

Q.  Well,  did  you,  Mr.  Harriman? 

A.  No,  I  don't  see  how  I  could. 

Q.  When  did  you  first  learn  that  this  stock  was  to  be  delivered  to 
the  Northern  Securities  Company? 

A.  When  it  was  delivered. 

Q.  That  was  the  first  you  knew  about  that  ? 

A.  That  is  my  recollection;  the  first  I  knew  was  when  it  was 
delivered  to  that  company. 

Q.  When  did  they  first  make  a  proposition  to  you  to  make  pay- 
ment for  this,  or  part  payment  for  it,  in  the  stock  of  some  other 
company  ? 

A.  I  think  that  was  towards  the  end  of  our  various  conferences 
and  negotiations,  as  I  said ;  within  a  few  days,  perhaps,  of  the  time 
the  thing  was  absolutely  closed. 

Q.  Now,,  during  these  various  conferences  you  had  when  these 
negotiations  were  pending,  what  was  the  talk  about  payment  for 
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your  stock  ?  Was  it  to  be  paid  for  in  cash,  or  how  were  they  to  pay 
for  it? 

A.  I  don't  recollect  that  there  was  anything  said  as  to  just  how 
it  was  to  be  paid  for  until  towards  the  end. 

Q.  What  did  these  negotiations  relate  to,  then?  Whether  you 
would  surrender  your  stock  or  give  it  up  ? 

A.  Whether  we  would  do  anything  with  our  stock  except  to 
stand  where  we  were  on  the  basis  of  holding  preferred  and  common 
stock. 

5152  Q.  I  suppose  when  you  acquired  the  stock  you  supposed 
you   had   acquired   a  controlling    interest    in  the  Northern 

Pacific? 

A.  Practically  that  is  what  we  thought. 

Q.  And  did  they  contend  that  they  had  the  right  to  retire  this 
preferred  stock  which  you  held,  without  your  consent? 

A.  Yes,  sir. 

Q.  That  contention  was  made  during  these  negotiations? 

A.  I  think  steps  were  taken  to  retire  it,  before  the  negotiations 
were  ended. 

Q.  You  mean  that  official  action  had  been  taken,  or  that  they  told 
you  they  were  going  to  retire  it? 

A.  I  think  action  had  been  taken. 

Q.  The  record  shows  that  the  action  taken  to  retire  the  preferred 
stock  was  on  November  13,  1901. 

A.  It  was  about  that  time,  then. 

Mr.  Young.  And  the  record  shows  that  your  sale  was  closed  after 
the  15th. 

Witness.  Then,  I  say  it  was  practically  about  that  time. 

Q.  When  in  these  negotiations  did  you  first  learn  that  they  in- 
tended to  retire  the  preferred  stock? 

A.  I  think  when  the  action  was  taken. 

Q.  Up  to  that  time,  then,  you  supposed  you  had  a  controling 
interest  in  the  Northern  Pacific  by  your  holdings? 

A.  Yes,  sir. 

Q.  And  why  were  these  negotiations  pending,  then,  looking  toward 
a  settlement  of  your  disputes,  if  you  had  started  in  to  buy  a 

5153  controlling  interest  in  the  Northern  Pacific  and  supposed  you 
had  it,  and  no  questions  were  raised  about  that  retirement? 

A.  Well,  of  course  it  was  stated  to  us  that  this  preferred  stock 
could  be  retired. 

Q.  Who  made  those  statements? 

A.  Everybody.  It  was  published  in  the  papers.  Statements  were 
made  by  the  directors  and  by  people  connected  with  the  company, 
and  published  in  the  papers.  I  think  you  will  find  public  statements 
were  made  at  that  time,  that  that  was  the  intention.  But  of  course 
the  actual  steps  taken  for  that  purpose  were  not  taken  until  about 
the  time  we  made  our  trade.  And  if  they  hadn't  been  taken  and 
it  hadn't  been  retired,  we  probably  would  have  been  in  control. 
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Q.  You  understood,  then,  during  these  negotiations  and  prior  to 
the  time  you  closed  the  transaction 

A.  That  there  was  a  probability 

Q.  that  there  would  be  an  effort  made  to  retire  that  stock 

without  your  consent? 

A.  A  probability  of  it,  yes. 

Q.  Did  Mr.  Morgan,  or  any  of  the  representatives  of  J.  P.  Morgan 
&  Company,  with  whom  you  negotiated,  state  to  you  that  they  in- 
tended to  do  that? 

A.  I  imagine  they  did.     I  don't  remember  just  what 

Q.  Well,  that  was  one  of  the  principal  inducements  that  led  you 
to  finally  surrender  your  holdings,  was  it  not  ? 

A.  Practically. 

Q.  When  did  this  discussion  regarding  the  retirement  of  the  pre- 
ferred stock  first  come  up,  as  you  remember  it? 

A.  I  think  in  the  summer  of  1901. 

Q.  So  you  had  that  in  mind,  when  negotiations  were  first 
5154    opened  between  yourself  and  the  firm  of  J.  P.  Morgan  &  Com- 
pany, of  course? 

A.  I  presume  that  was  one  of  the  influences.  I  don't  know  whether 
I  had  it  in  mind  or  not.    I  didn't  know  just  what  we  would  do. 

Q.  At  the  time  you  finally  consented  to  accept  in  part  payment 
for  your  holdings,  stock  in  a  holding  company,  did  you  insist  upon 
any  basis  on  which  any  other  stock  of  the  Northern  Pacific  Eailway 
Company  should  be  acquired  by  that  holding  company  ? 

A.  No,  sir. 

Q.  You  finally  agreed  to  turn  in  your  holdings  and  receive  from 
the  Northern  'Securities  Company  upwards  of  eighty-two  millions  in 
stock  of  this  company? 

A.  Yes,  sir. 

Q.  Did  you  know  at  that  time  on  what  basis  this  holding  company 
was  to  take  in  any  other  Northern  Pacific  or  Great  Northern  stock? 

A.  Yes,  sir. 

Q.  On  what  basis? 

A.  $115. 

Q.  For  the  Northern  Pacific? 

A.  Yes. 

Q.  And  what  for  the  Great  Northern? 

A.  $180. 

Q.  Did  you  make  any  request  or  demand  that  they  should  not 
take  any  of  the  stock  of  either  of  these  companies  at  a  higher  rate 
than  that? 

A.  No,  sir. 

Q.  Did  you  understand  that  they  would  not? 

A.  I  did  not. 

Q.  Were  you  willing  to  surrender  your  holdings  to  a  company  and 
allow  it  to  determine  whether  they  would  exchange  their  stock  with 
some  other  holder  for  twice  the  amount  that  you  were  getting? 
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A.  Not  if  I  supposed  they  would  do  it.  But  there  was  no  stipula- 
tion. 

Q.  "Well,  you  understood  they  would  not? 
5155        A.  I  don't  think  the  thought  crossed  my  mind. 

Q.  Did  they  represent  to  you  that  that  was  the  basis  on 
which  they  were  going  to  take  in  the  stock? 

A.  The  statement  was  made  to  me  that  they  would  put  this  North- 
ern Pacific  stock  into  a  holding  company  and  give  us — not  this 
Northern  Pacific  stock,  but  that  they  would  give  us  in  part  payment 
a  holding  company's  stock  on  the  basis  of  115  for  Northern  Pacific, 
and,  if  Great  Northern  were  taken  in,  on  the  basis  of  180  for  Great 
Northern.  They  didn't  state  how  much  they  were  going  to  take  in 
or  how  little  they  were  going  to  take  in ;  nor  did  I  ask  them  to  stipu- 
late that  they  would  not  take  any  more  than  a  certain  amount,  or  to 
agree  to  take  a  minimum  amount.  The  statement  was  simply  made 
that  they  were  going  to  form  a  holding  company  or  had  formed  a 
holding  company  and  would  pay  us  in  ,this  stock,  and  that  those  were 
the  terms  on  which  it  was  to  be  bought. 

Q.  Did  they  state  to  you  that  if  they  took  in  any  other  stock  than 
what  you  would  surrender  to  the  holding  company,  they  would  take 
it  on  the  basis  of  115  for  the  Northern  Pacific  and  180  for  the  Great 
Northern  ? 

A.  I  don't  think  that  statement  was  ever  made.  It  was  a  simple 
statement  that  they  were  going  to  exchange  these  shares  of  Northern 
Pacific  and  Great  Northern  on  such  a  basis,  and  that  they  would  make 
us  part  payment  in  that  stock. 

Q.  That  is  what  I  want  to  get  at.    They  told  you,  then,  that  certain 

of  the  holders  of  the  stock  of  the  Great  Northern  and  the  Northern 

Pacific  were  going  to  exchange  their  stock  for  the  stock  of  the 

5156    Northern  Securities  Company,  on  the  basis  of  115  for  the 

Northern  Pacific  and  180  for  the  Great  Northern  ? 

A.  They  didn't  say  certain  ones  were,  but  they  were  going  to 
form  this  holding  company,  and  that  they  would  pay  me  in  the  hold- 
ing company's  stock,  which  stock  should  be  issued  on  that  basis. 
They  didn't  say  that  they  had  agreed  to  exchange  certain  stock. 

Q.  No,  but  what  I  want  to  get  at  is  this.  Didn't  you  understand 
from  their  statements  that  the  basis  of  exchange,  if  any  was  made, 
was  115  and  180? 

A.  Yes. 

Q.  That  is,  115  for  Northern  Pacific  and  180  for  Great  Northern? 

A.  Yes. 

Q.  Were  you  consulted  at  all  regarding  the  formation  of  this  hold- 
ing company? 

A.  No,  sir. 

Q.  You  didn't  know  where  it  was  going  to  be  organized? 

A.  No,  sir. 

Q.  And  had  nothing  to  do  with  it? 

A.  No,  sir. 
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Q.  You  were  not  consulted  about  the  retirement  of  the  preferred 
stock  either,  were  you? 

A.  No,  sir. 

Q.  Did  you  make  any  inquiries  regarding  who  were  to  be  the 
officers  of  the  holding  company,  or  where  it  was  to  be  incorporated, 
or  the  amount  of  its  capital  stock,  or  anything  of  that  kind,  before 
you  agreed  to  accept  its  shares  in  part  payment  for  your  holdings? 

A.  I  don't  know  that  I  made  any  inquiries.  I  presume  there  was 
considerable  talk  about  it,  but  I  don't  remember  that  I  made  any 
inquiry  from  anybody. 

Q.  Do  you  remember  any  statements  made  by  persons  with  whom 
you  negotiated,  or  by  Mr.  Hill  or  his  associates,  who  ultimately 

5157  formed  this  company,  as  to  where  it  was  to  be  incorporated,  or 
the  amount  of  capital  stock,  or  its  officers  ? 

A.  All  I  remember  is  just  as  I  have  stated ;  a  statement  made  to 
me  that  if  this  trade  went  through  they  would  pay  us  in  the  shares 
of  a  holding  company  which  would  issue  its  stock  in  exchange  for 
Northern  Pacific  at  115  and  Great  Northern  at  180.  And  I  agreed 
to  take  so  much  of  that  stock  in  exchange  for  the  shares  of  the  North- 
ern Pacific  we  held — all  the  Northern  Pacific  we  held. 

Q.  But  you  made  no  inquiries  as  to  where  the  corporation  was  to 
be  formed  or  the  amount  of  its  capital  stock? 

A.  I  knew,  of  course,  the  amount  of  the  capital  stock ;  but  I  didn't 
go  into  the  particulars  of  the  formation  of  the  company  at  all.  That 
may  seem  strange.  But,  in  the  enormous  transactions  we  have  done 
here,  we  simply  have  faith  that  the  man  who  is  doing  the  thing  is 
doing  it  properly,  or  else  we  don't  negotiate  or  trade  with  him. 

Q.  Did  you  finally  consent  to  surrender  your  holdings  on  the  basis 
on  which  you  did,  because  you  had  made  up  your  mind  they  would 
carry  out  the  determination  you  had  heard  expressed,  to  retire  the 
preferred  stock,  and  thus  take  away  from  you  the  controlling  in- 
terest in  the  stock  of  the  Northern  Pacific? 

A.  I  think  I  recollect  pretty  clearly  that  from  our  standpoint  we 
thought  it  was  better  for  us  to  accept  that  price  for  our  stock  than  to 
go  into  a  legal  contest. 

Q.  And  you  understood  that  if  you  did  not  do  that,  you  would 
have  a  legal  contest  on  that  question? 

A.  Well,  we  took  it  for  granted,  naturally,  action  having  been 
taken  determining  to  retire  the  preferred  stock. 

5158  Q.  Well,  action  was  not  taken  to  retire  the  preferred  stock 
until  your  negotiations  had  nearly  reached  a  conclusion. 

A.  Yes,  but  they  had  not  reached  a  conclusion. 

Q.  That  is,  you  waited  until  the  very  last  moment  to  see  if  they 
would  do  what  you  understood  they  would  do. 

A.  Well,  we  were  very  patient. 

Q.  Then,  if  such  action  had  not  been  taken  you  would  not  have 
surrendered  your  stock? 

A.  I  don't  know.  That  is  a  condition  we  did  not  have  to  meet. 
I  don't  think  I  could  answer  that  question  fairly,  nor  do  I  think 
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it  is  exactly  a  fair  question ;  because  the  board  of  directors  might  have 
determined  (if  they  had  not  done  it)  to  have  sold  our  shares  for  less. 
Q.  Well,  you  were  acting  on  behalf  of  your  company  largely  by 
yourself  at  that'time,  I  suppose? 
A.  Largely. 

Q.  And  your  actions  were  guided  by  what  you  have  stated  ? 
A-  By  what  I  found,  the  surroundings,  yes. 

Q.  When  you  began  buying  this  stock  for  your  company  or  com- 
panies, you  did  it  with  the  expectation  of  acquiring  control  in  the 
Northern  Pacific  of  course  ? 
A.  Or  an  influential  voice  in  the  management. 
Q.  And  you  knew  that  you  did  in  fact  have  a  majority  of  tbe 
combined  stock  of  the  Northern  Pacific  after  you  got  through  with 
your  purchases. 
A.  Certainly. 

Q.  And  would  continue  to  control  that  company  unless  they  retired 
your  preferred  stock? 
A.  Or  unless  we  sold  it. 

Q.  Of  course,  you  knew,  during  these  negotiations,  that  Mr. 

5159    Morgan  and  Mr.  Hill,  and  the  stockholders  of  the  common  stock 

of  the  Northern  Pacific  who  were  co-operating  with  them  or 

allied  with  them,  claimed  to  control  the  Northern  Pacific  by  virtue 

of  a  majority  of  the  common  stock  ? 

A.  Naturally. 

Q.  Did  they  claim  to  you  during  these  negotiations  that  they  had 
such  majority  of  the  common  stock? 

A.  I  don't  remember  that  they  did.    That  was  the  general  talk. 
I  don't  think  it  was  necessary  for  them  to  even  make  the  statement. 
Q,.  You  knew  that,  of  course  ? 

A.  Naturally.  It  was  known  by  everybody.  I  think  it  was  not 
necessary  for  them  to  make  that  statement  to  me,  because  among 
the  other  statements,  as  I  say,  about  the  retiring  of  the  preferred 
stock,  was  a  statement  made  and  published  in  the  papers. 

Q.  And  they  never  disclosed  to  you  for  whom  they  were  acting 
until  the  transaction  was  ready  to  be  closed  ? 
A.  Do  you  mean  Morgan? 
Q.  Yes. 
.  A.  Do  you  mean  the  exact  company  ? 
Q.  Yes. 

A.  My  recollection  is  that  he  did  not.  In  fact  I  don't  think  this 
transaction  was  closed  until  practically  the  very  minute  the  payment 
was  made.  I  think  there  was  considerable  discussion  and  dispute 
as  to  the  final  payment,  and  about — I  don't  remember  now  whether 
it  was  the  amount  to  be  paid  or  whether  it  was  the  amount  of  stock 
to  be  delivered ;  I  think  it  was  the  amount  of  stock  to  be  delivered. 
They  supposed  we  had  somewhat  more  stock  than  we  really  had. 

Q.  When  did  you  have  your  stock  transferred  on  the  books  of  the 
Northern  Pacific  Eailway  Company  in  the  name  of  yourself  and  Mr. 
Pierce? 
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A.  I   don't   remember.    It   must   have   been    some    time   before 
that. 

5160  Q,.  It  was  prior  to  the  annual  meeting  in  October,  wasn't  it? 
A.  I  think  so,  yes. 

Q.  And  you  had  all  your  holdings  transferred  at  that  time? 

A.  Practically  all.  I  don't  think  it  was  all ;  I  think  nearly  all  was 
though.  There  may  have  been  some  of  the  stock  held  out;  I  don't 
remember. 

Q.  During  these  negotiations,  did  the  representatives  of  J.  P. 
Morgan  &  Company,  with  whom  you  dealt,  tell  you  that  unless  they 
organized  a  holding  company  and  this  stock  was  turned  over  to  such 
holding  company  that  the  transaction  would  not  go  through? 

A.  No.     I  don't  think  any  such  statement  was  necessary. 

Q.  Well,  was  any  such  statement  made? 

A.  I  don't  remember  that  the  question  ever  came  up.  This  was  a 
running  negotiation,  and  it  was  difficult  to  tell  what  either  side  would 
do.  I  think  until  practically  the  last  minute  I  didn't  know  what  I 
would  do. 

(No  .cross-examination.) 

E.  H.  Harriman. 

Subscribed  and  sworn  to  before  me  this  24th  day  of  November,  1902. 

Frederick  G.  Ingersoll, 

Special  Examiner. 

Mr.  Lovett.  It  is  admitted  by  the  Defendants  that  the  foregoing 
is  a  correct  copy  of  the  testimony  of  said  witness  in  said  case,  but 
it  is  objected  to  as  evidence  in  this  case  upon  the  ground  that  it  is 
hearsay  and  irrelevant. 

5161  JOHN  W.  CHAPMAN, 

being  duly  sworn  as  a  witness  on  behalf  of  the  Complainant,  testified 
as  follows: 

Direct  examination  by  Mr.  Severance  : 

Q.  Mr.  Chapman,  where  do  you  live? 

A.  San  Francisco.  > 

Q.  What  is  your  business? 

A.  I  am  manager  of  the  traffic  department  of  the  Pacific  Hardware 
&  Steel  Company. 

Q.  For  how  long? 

A.  Two  years. 

Q,.  Previous  to  that  what  was  your  business  ? 

A.  I  was  connected  with  the  O.  E.  &  N.  Company  and  Southern 
Pacific  Company  at  Portland,  and  all  the  Harriman  lines  as  con- 
tracting freight  agent  at  Portland,  for  a  period  of  about  eight  months, 
and  previous  to  that  time  I  was  in  the  general  freight  department  of 
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the  O.  R.  &  N.  and  Southern  Pacific  Company  at  Portland,  in  the  rate 
and  tariff  department,  under  Mr.  R.  B.  Miller.  I  was  in  there  for 
approximately  between  two  and  three  years. 

Q.  What  year  did  you  go  to  Portland  in  Mr.  Miller's  department 
there  ? 

A.  1904,  I  think  it  was. 

Q.  What  was  Mr.  Miller's  position  when  you  went  there  ? 

A.  He  was  general  freight  agent  of  the  O.  R.  &  N.  Company  when 
I  went  to  Portland. 

Q.  Did  he  afterwards  become 

A.  And  he  afterwards  became  general  freight  agent  of  the  O.  R. 
&  N.  Company  and  the  Southern  Pacific  Company  lines  in  Oregon 
when  the  offices  there  were  consolidated. 

Q.  And  what  did  you  say  your  position  was  in  the  office  ? 

A.  When  I  first  went  in  there  I  was  in  the  rate  department, 

5162  answering  rate  questions,  and  rate  and  tariff  clerk,  and  after 
that  I  took  charge  of  the  rate  and  tariff  department. 

Q.  Just  explain  what  your  duties  were  when  you  were  in  charge  of 
the  rate  and  tariff  department.  Did  you  have  anything  to  do  with 
the  making  of  rates  ? 

A.  The  rates  were  made  by  the  traffic  officials  and  were  turned  over 
to  the  rate  and  tariff  department  to  handle  the  details,  to  look  after 
the  publication  of  the  rates. 

Q.  What  rates  were  made  under  the  supervision  of  Mr.  Miller? 
Did  he  make  through  rates,  local  rates,  or  what  ? 

A.  All  kinds  of  rates — through  rates  and  local  rates;  made  local 
rates  on  the  O.  R.  &  N.,  local  rates  on  the  Southern  Pacific,  and  joint 
rates.  The  joint  rates  between  the  Southern  Pacific  and  the  O.  R.  &  N. 
were  made,  of  course,  after  conference  or  correspondence  with  the 
San  Francisco  office,  and  he  also  made  through  rates  between  Port- 
land and  eastern  points;  that  is,  by  conference  with  the  other 
carriers  interested. 

Q.  Did  your  office  come  in  contact  with  the  Chicago  office  ? 

A.  Mr.  Stubbs'  office  you  have  reference  to? 

Q.  Yes. 

A.  The  rate  and  tariff  department  didn't.  Mr.  Miller's  office  did, 
of  course.  The  correspondence  with  that  office  was  always  handled 
by  one  of  the  officials. 

Q.  And  so  far  as  you  personally  are  concerned,  all  the  instructions 
you  got  were  from  Mr.  Miller  ? 

A.  Yes,  sir. 

Q.  And  after  the  offices  were  consolidated,  you  had  to  do  with  the 
making  up  of  tariffs  on  both  lines  ? 
A.  That  is  correct. 

5163  Q.  Southern  Pacific  clear  through  to  the  east,  the  O.  R.  &  N. 
clear  through  to  the  east,  as  well  as  local  tariffs  ? 

A.  That  is  correct,  yes,  sir.  Well,  the  tariffs  all  the  way  through 
to  the  east  were  not  made  by  us.    They  were  published  by  the  Trans- 
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continental  Freight  Bureau.    Of  course  we  did  publish  some  tariffs 
on  lumber  and  such  like. 

Q.  Were  you  there  previous  to  the  time  that  the  tariffs  to  Salt 
Lake,  Utah,  common  points,  by  way  of  Sacremento,  were  taken  out? 

A.  No,  sir,  I  was  not. 

Q.  They  were  not  in  existence  when  you  were  there? 

A.  No,  sir. 

Q.  The  only  way  to  reach  Salt  Lake  from  Portland  over  your 
rails  was  over  the  0.  R.  &  N.  % 

A.  Yes,  sir;  the  rates  were  lower  that  way.  Of  course  you  could 
move  business  the  other  way  at  high  rates — combination  of  locals. 

Q.  What  was  the  difference  in  the  rate,  do  you  remember,  on  lumber 
to  Salt  Lake  and  Portland  ? 

A.  No,  I  couldn't  say. 

Q.  2£  cents  a  hundred,  or  don't  you  remember  that? 

A.  I  couldn't  say.  I  wouldn't  care  to  make  the  statement,  because 
I  don't  call  it  to  mind. 

Q.  At  the  time  you  went  there  was  lumber  from  the  Willamette 
Valley  moving  to  Salt  Lake  by  being  brought  down  to  Portland  and 
thence  sent  over  the  O.  R.  &  N.-Short  Line? 

A.  We  had  lumber  rates  in  effect,  yes,  sir,  from  the  Willamette 
Valley  points  on  the  Southern  Pacific  lines  by  the  O.  R.  &  N.  and 
Oregon  Short  Line. 

Q.  That  is  the  way  the  traffic  moved,  isn't  it? 

A.  Yes,  sir. 

Q.  Since   you    have   been    with   the   Pacific   Hardware   &    Steel 
Company,  is  your  business  solicited  by  the  Southern  Pacific 
5164    agency  here  in  this  city  ? 
A.  Yes,  sir,  it  has  been. 

Q.  And  by  what  route  do  they  solicit  your  business  from  the 
seaboard  ? 

A.  On  Atlantic  seaboard  business  they  have  always  expressed  a 
preference  for  their  Sunset  Gulf  route.  Business  originating  in 
other  territories,  they  have  not  really  expressed  themselves  between 
the  El  Paso  and  the  Ogden  gateways.  I  am  speaking  now  of  the 
Southern  Pacific  representatives  that  call  at  my  office. 

Q.  Do  you  ship  to  Portland? 

A.  Yes,  sir. 

Q.  By  what  route  ? 

A.  By  the  Southern  Pacific  Company  and  the  San  Francisco  & 
Portland  Steamship  Company,  and  sometimes  by  outside  steamers 
that  are  not  operated  regularly. 

Q.  The  Portland  &  San  Francisco  Steamship  Company  is  the 
company  that  took  over  what  is  called  the  O.  R.  &  N.  boats? 

A.  Yes,  sir,  that  is  correct. 

Q.  Do  you  ship  to  Montana  points? 

A.  No,  we  don't  get  into  Montana  in  a  jobbing  way. 

Q.  Do  you  get  into  southern  Idaho? 
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A.  Yes,  we  get  into  southern  Idaho  and  Oregon  and  Washington. 

Q.  How  does  your  traffic  move  to  southern  Idaho  points? 

A.  By  steamer  to  Portland,  and  thence  O.  E.  &  N.  and  Oregon 
Short  Line  from  Portland. 

Q.  Does  any  of  it  move  by  Ogden? 

A.  No,  sir. 

Q.  Has  it  at  any  time  during  the  two  years  you  have  been  with* 
the  Pacific  Hardware  Company  ? 

A.  No,  sir ;  you  can't  ship  that  way  on  account  of  the  rates. 

Q.  Did  those  rates  change  at  any  time  after  the  time  you  went  in  ? 
A.  You  mean  the  rates  from  here  to  southern  Idaho? 

5165  Q.  Yes,  sir. 

A.  No,  there  has  been  no  material  change.  There  may  have 
been  a  few  commodities  that  have  been  changed,  but  there  has  been 
nothing  material. 

Q.  There  has  been  no  change  in  the  Ogden  rate  since  you  went  in  ? 

A.  No,  there  has  been  no  change  in  the  Ogden  rates. 

Q.  I  mean  southern  Idaho  by  Ogden. 

A.  Yes,  I  understand. 

Q.  You  understood  what  I  meant? 

A.  Yes,  I  understood. 

Q.  Do  you  bring  any  stuff  from  the  east  by  boat  ? 

A.  By  steamer? 

Q.  Yes. 

A.  Yes,  we  bring  stuff  by  the  Panama  and  the  Pacific  Mail  steam- 
ship companies  and  the  American-Hawaiian  line. 

Q.  How  long  does  it  take  to  bring  freight  to  San  Francisco  by  the 
Panama  Boute? 

A.  From  the  date  the  goods  leave  the  factory,  say  the  stuff  that 
ordinarily  originates  in  the  interior,  around  Pittsburg  or  the  New 
England  states — the  time  in  transit  until  they  reach  San  Francisco 
is  about,  on  the  average,  65  or  70  days.  Of  course  a  part  of  that 
includes  the  time  getting  the  goods  up  to  New  York  and  the  delay  at 
New  York  and  all  the  time  that  they  are  in  transit.  The  time  in 
transit,  after  the  steamer  leaves  New  York  until  it  arrives  here,  is 
approximately  45  days. 

Q.  How  is  the  time  by  the  Tehuantepec  route  ? 

A.  The  time  by  the  Tehuantepec  route  at  the  present  time,  from 

the  date  the  steamer  leaves  New  York  until  the  date  the  goods  arrive 

in  San  Francisco,  is  28 — well,  you  might  say  30  and  37  days.    For 

instance,  one  steamer  on  the  Pacific  side  will  bring  two  cargoes  from 

the  Atlantic.    Now  that  is  just  the  time  after  the  sailing  from 

5166  New  York.     It  takes  about  the  same  length  of  time,  two 
weeks,  to  get  the  stuff  up  to  New  York  and  get  it  out  of  there. 

Q.  Getting  the  goods  through  New  York  and  getting  them  loaded 
on  the  ships,  is  there  any  difference  between  stuff  routed  by  the 
Panama  Route  and  the  American-Hawaiian  line? 

A.  No,  I  wouldn't  say  that  there  is. 

Q.  The  same  thing  on  that  end  ? 
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A.  Yes,  approximately  the  same  thing. 

Q.  How  do  the  boats  of  the  Pacific  Mail  compare  with  the  Ameri- 
can-Hawaiian boats  on  this  coast? 

A.  The  American-Hawaiian  boats  are  large  steamers,  freight  ves- 
sels, with  a  carrying  capacity  of  about  12,000  tons,  and  they  are 
modern  vessels,  can  handle  large  and  heavy  pieces  of  material,  freight; 
they  can  take  lots  of  long  structural  iron  and  steel.  The  Pacific  Mail 
boats  are  much  smaller,  they  have  been  in  the  service  much  longer, 
and  there  are  lots  of  classes  of  freight  that  they  can't  handle,  and 
they  are  not  equipped  for  the  loading  or  unloading  of  goods  to  the 
extent  that  the  American-Hawaiian  are. 

Q.  What  classes  of  commodities  are  there  that  the  Pacific  Mail 
boats  can't  handle? 

A.  Long  lengths  of  structural  material  and  large-sized  plates — 
iron.  And  then  they  can't  take  large,  heavy  blooms  in  our  line — bil- 
lets and  blooms.  Of  course  you  understand  that  their  boats  very 
often  spring  a  leak  coming  up  the  coast,  and  in  figuring  on  shipping 
goods  by  that  route  you  have  got  to  take  that  into  consideration, 
figuring  your  salt-water  damage  as  against  the  American-Hawaiian 

route. 
5167        Q.  Is  that  a  usual  thing  for  the  Pacific  Mail  boats  to  spring 
a  leak  coming  up  the  coast  ? 

A.  Well,  I  might  say  they  have  had  bad  luck  lately ;  we  have  had  a 
good  many  cases  of  damage  from  that  cause.  I  can  call  to  mind  now 
that  the  last  two  or  three  shipments  of  plate  iron  that  they  had  in 
were  damaged  by  salt  water.  When  I  took  it  up  with  them  I  was 
advised  that  the  vessel  met  with  heavy  weather  and  sprang  a  leak. 

Q.  Do  these  classes  of  iron  that  can't  be  shipped  by  the  Pacific  Mail 
boats  move  by  rail? 

A.  Move  by  rail  and  by  the  American-Hawaiian  Steamship  Com- 
pany. 

Q.  What  I  want  to  know  is,  is  it  a  class  of  traffic  that  can  be  moved1 
by  rail? 

A.  Oh,  yes ;  the  largest  percentage  of  it  does  move  by  rail. 

(No  cross-examination.) 

An  adjournment  was  then  taken  until  Saturday,  May  15,  1909, 
at  the  Circuit  Court  Room  (Federal  Offices),  City  of  Los  Angeles, 
California. 


5168  Circuit  Court  Room,  Los  Angeles,  Cal., 

Saturday,  M-ay  15, 1909 — 10.30  a.  m. 

The  hearing  was  resumed  before  the  Special  Examiner,  Hon. 
Sylvester  G.  Williams,  pursuant  to  adjournment,  at  the  above  time 
and  place. 

Present:  On  behalf  of  the  Complainant,  Mr.  C.  A.  Severance;  on 
behalf  of  the  Defendants,  Mr.  R.  S.  Lovett,  and  Mr.  W.  R.  Kelly. 
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CHARLES  O.  WHITTEMORE, 

being  duly  sworn  as  a  witness  on  behalf  of  the  Complainant,  testified 
as  follows: 

Direct-examination  by  Mr.  Severance  : 

Q.  Mr.  Whittemore,  where  do  you  live  ? 

A.  Los  Angeles. 

Q.  How  long  have  you  lived  in  Los  Angeles  ? 

A.  About  a  year  and  a  half. 

Q.  Previous  to  that  where  did  you  reside  ? 

A.  Salt  Lake  City. 

Q.  What  is  your  profession  ? 

A.  Attorney. 

Q.  How  long  have  you  been  a  practicing  lawyer  ? 

A.  Since  1884. 

Q.  Are  you  acquainted  with  Senator  W.  A.  Clark  ? 

A.  Yes. 

q!  With  Mr.  J.  Ross  Clark? 

A.  Yes,  sir. 

Q.  And  with  Mr.  T.  E.  Gibbon? 

A.  Yes. 

Q.  Were  you  ever  connected  professionally  and  officially  with  the 
San  Pedro,  Los  Angeles  &  Salt  Lake  Railroad  Company  ? 

A.  Yes,  sir. 
5169        Q.  In  what  capacity  ? 

A.  I  was  general  attorney  of  that  company  for  Utah  and 
Nevada  from  the  time  of  its  organization  until  the  first  of  July,  1907. 

Q.  What,  if  anything,  did  you  have  to  do  with  the  organization 
of  the  company  ? 

A.  I  was  one  of  the  incorporators. 

Q.  One  of  the  incorporators  of  the  company  ? 

A.  Yes. 

Q.  At  Salt  Lake  City? 

A.  Yes,  sir. 

Q.  When  was  the  road  incorporated,  if  you  remember? 

A.  My  recollection  is  20th  of  March,  1901. 

Q.  I  don't  mean  to  ask  you  the  contents  of  the  articles,  but  what 
was  the  purpose  in  view  in  incorporating  that  railroad  company  ? 

A.  It  was  for  construction,  maintenance  and  operation  of  a  line 
of  railroad  from  San  Pedro  Harbor,  in  California,  through  Cali- 
fornia and  Nevada  and  Utah  to  Salt  Lake  City,  and  the  construc- 
tion of  branch  lines  of  railroad. 

Q.  Previous  to  the  incorporation  of  this  company,  what  steps 
had  been  taken  looking  to  that  end  by  the  gentlemen  interested  in 
c causing  the  Salt  Lake  road  to  be  incorporated? 

A.  The  original  incorporators  of  the  road,  the  promoters  of  it  I 
might  say,  the  owners  of  it,  had  acquired  what  was  known  as  the 
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Los  Angeles  Terminal  Railroad  property  in  California.      I  think 
that  is  all  that  had  been  done  in  any  active  way. 

Q.  "What  about  a  company  known  as  the  Utah  &  California  Rail- 
way Company?  Do  you  know  anything  about  such  a  company  as 
that?     Did  you  have  any  connection  with  it? 

A.  Yes. 

Q.  What  connection  did  you  have  with  that  company? 

A.  Certain  maps  and  data  that  had  been  collected  by  that 
5170  company  and  certain  rights  which  had  been  acquired  by 
them  in  the  location  of  a  line  of  railway  from  Utah  toward 
California,  were  acquired  by  the  gentlemen  who  were  interested  in 
the  enterprise  of  organizing  the  San  Pedro,  Los  Angeles  &  Salt 
Lake  road. 

Q.  Was  that  prior  or  subsequent  to  the  organization  of  the  San 
Pedro  company? 

A.  It  was  prior  to  the  organization. 

Q.  How  long  prior,  as  nearly  as  you  can  remember  ? 

A.  Oh,  a  month  or  two.  The  rights  were  acquired  while  the  San 
Pedro  Company  was  in  process  of  organization,  I  might  say. 

Q.  Now,  this  Los  Angeles  Terminal  Railroad  Company  owned  a 
railroad  already  constructed,  did  it  not? 

A.  Yes. 

Q.  Where  was  it? 

A.  It  had  a  line  extending  from  Los  Angeles  to  East  San  Pedro 
and  a  line  extending  from  Los  Angeles  to  Pasadena  and  a  short 
branch  line  to  Glendale  (or  in  that  vicinity),  a  suburb  of  Los  An- 
geles.   That  is  my  recollection  of  it. 

Q.  Mr.  Whittemore,  did  you  have  personal  knowledge  of  the  steps 
that  were  taken  looking  to  the  construction  of  a  railroad  by  the  San 
Pedro,  Los  Angeles  &  Salt  Lake  road  after  its  incorporation? 

A.  Yes,  with  respect  to  Utah  and  Nevada  I  had. 

Q.  That  is  what  I  mean.  Will  you  state  what  was  done,  and 
when,  immediately  following  the  incorporation  of  the  company? 

A.  The  first  real  active  work  by  the  San  Pedro  Company  was 

about  the  19th  of  April,  1901,  when  we  took  over  the  rights  of  the 

Utah  &  California  to  the  right-of-way  and  grade  from  Uvada 

5171    to  Caliente,  which  was  then  known  as  Clover  Junction,  and 

from  Clover  Junction  to  Pioche,  and  assumed  the  active  work 

of  locating  and  constructing  railroad  grade  in  Nevada. 

Q.  Do  you  mean  the  19th  of  April  or  the  19th  of  March  ? 

A.  The  19th  of  April. 

■Q.  Do  you  know  Mr.  Deal  ? 

A.  Yes. 

Q.  To  refresh  your  recollection,  didn't  you  employ  Mr.  Deal  and 
send  him  down  there  with  a  force  of  men  and  teams  on  the  6th  of 
April? 

A.  Yes,  sir,  but  that  was  acting  under  the  Utah  &  California. 
Q.  Oh,  yes;  I  remember  now.    I  am. ahead  of  my  story.    What 
was  done  toward  this  construction  under  the  name  of  the  Utah  & 
California  organization  ? 
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A.  About  the  6th  or  7th  of  April,  1901,  a  force  of  men  was  put  on 
the  old  grade  extending  from  Uvada  to  Clover  Junction,  to  repair 
the  grade  and  take  possession  of  it. 

Q.  Is  Clover  Junction  the  same  place  now  called  Caliente? 

A.  Yes. 

Q.  At  the  time  that  crew  of  men  were  put  to  work  had  any  steps 
been  taken  by  the  Oregon  Short  Line  Eailroad  Company  or  the  people 
interested  in  it  (I  mean  the  company  or  any  subcompany)  to  take 
possession  of  and  occupy  that  grade  ? 

A.  Not  that  I  know  of.  There  had  been  no  active  work  or  actual 
work  done  by  any  company  up  to  that  time  in  the  way  of  repairing 
or  doing  any  construction  work. 

Q.  How  soon  after  the  6th  of  April  did  you  go  down  to  Uvada 
yourself? 

A.  I  think  the  day  following  the  commencement  of  the  work  by 
the  Utah  &  California. 

Q.  Then  what  did  you  observe,  when  you  arrived  there  on 

5172  the  7th  of  April  as  to  there  being  any  other  force  of  men  at 
work  other  than  the  ones  under  Deal  ? 

A.  The  Oregon  Short  Line  had  assembled  some  construction  mate- 
rial, ties  and  rail,  and  had  a  force  of  men  laying  the  track  on  this 
grade. 

Q.  Which  side  of  the  state  line  ? 

A.  They  were  on  the  Utah  side  of  the  state  line  the  day  that  I  got 
there ;  they  had  about  500  feet  of  track  to  lay  before  they  came  to  the 
Utah-Nevada  line. 

Q.  Mr.  Deal  had  how  many  men  and  teams  there? 

A.  He  had  12  or  14  men  and  probably  4  or  5  teams  to  start  with. 

Q.  And  where  were  they  at  work? 

A.  They  were  at  work  at  the  Nevada  line  and  from  there  into 
Nevada. 

Q.  Had  any  surveying  been  done  before  that  time  under  your  di- 
rection or  that  of  your  associates? 

A.  Nothing  but  some  preliminary  work,  but  I  don't  know  as  to 
that.  Mr.  McCartney  and  I  had  been  down  over  the  line,  but  I  don't 
think  any  surveys  had  been  made.  That  was  by  the  San  Pedro  Com- 
pany. 

Q.  How  long  before  that  had  Mr.  McCartney  and  yourself  been 
down  over  the  line  and  how  far  did  you  go  ? 

A.  It  was  two  or  three  months  before.  We  drove  down  along  this 
old  grade,  through  these  tunnels,  to  see  what  the  physical  condition 
of  the  property  was. 

Q.  What  was  the  purpose  of  your  visit  there  with  Mr.  McCartney  ? 

A.  With  a  view  to  acquiring  the  rights  to  the  old  grade  and  right- 
of-way  for  the  San  Pedro  Company  when  it  should  be  organ- 
ized. 

5173  Q.  What  transpired  down  there  along  this  grade  or  below 
there  after  this  time  that  you  went  down  on  the  7th  of  April, 

1901? 

A.  Well,  the  Short  Line  company  continued  to  lay  their  tracks 
along  the  grade,  and  we  did  all  we  could  to  oppose  them  and  keep 
possession  of  the  grade. 
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Q.  In  what  way  did  you  endeavor  to  oppose  them  and  in  what  way 
did  they  take  possession  ? 

A.  We  adopted  pretty  nearly  every  device  that  we  could  think  of. 
We  filled  in  the  cuts  with  brush  and  timber  and  took  possession  of 
these  tunnels;  and  they,  in  turn,  as  their  track  would  be  extended, 
having  a  very  much  larger  force  of  men,  would  remove  the  obstruc- 
tions and  go  ahead  with  their  work. 

Q.  Under  what  company  were  you  claiming  the  right  to  occupy 
this  at  that  time? 

A.  Up  to  the  19th  of  April  all  our  work  was  done  in  the  name  of 
the  Utah  &  California  Railroad  Company  (or  Railway — I  don't  re- 
member which). 

Q.  Was  that  company  owned  by  your  associates? 

A.  We  had  negotiated  with  them  for  whatever  rights  they  had  to 
this  old  grade  and  for  a  lot  of  maps  and  data  that  they  had  relating 
to  this  line  of  railroad. 

Q.  What  change  took  place  on  the  19th  of  April  ? 

A.  I  think  it  was  the  19th  of  April  that  the  San  Pedro  Company 
took  charge  of  the  work  themselves,  or  it  was  taken  charge  of  in  the 
name  of  the  San  Pedro  Company  from  that  time  on. 

Q.  Do  you  remember  a  suit  brought  in  the  United  States  Circuit 
Court  for  the  District  of  Nevada,  in  which  the  Utah,  Nevada  &  Cali- 
fornia Railroad  Company  was  complainant,  and  the  Utah  &  Cali- 
fornia Railway  Company  and  the  Empire  Construction 
5174  Company,  the  San  Pedro,  Los  Angeles  &  Salt  Lake  Railroad 
Company,  C.  O.  Whittemore,  T.  E.  Gibbon,  J.  Ross  Clark, 
Adam  Paul,  Virgil  Kelly,  and  H.  B.  Maxson  were  defendants? 

A.  Yes,  very  well. 

Q.  You  were  a  defendant  in  that  suit? 

A.  Yes,  sir. 

Q.  And  did  you  also  act  as  counsel  for  the  defendants  in  that 
suit? 

A.  As  one  of  the  counsel,  yes. 

Q.  Without  taking  the  trouble  to  go  through  these  pleadings  in 
detail,  what  was  the  property  that  was  the  subject  of  litigation  in 
that  suit,  in  general? 

A.  It  was  the  railroad  grade  that  had  been  constructed  from  Uvada 
to  what  was  then  known  as  Clover  Junction  and  from  Clover  Junc- 
tion to  Pioche,  and  the  question  of  right-of-way  for  railroad  purposes 
from  Clover  Junction  southwesterly  to  the  Nevada-California  state 
line,  through  the  State  of  Nevada. 

Q.  About  how  far  is  it  from  Clover  Junction  or  Caliente  to  the 
California-Nevada  state  line? 

A.  About  175  miles,  I  believe. 

Mr.  Severance.  Judge  Kelly  says  we  may  use  his  office  copy  of 
certain  documents,  the  originals  of  which  we  do  not  now  have,  but  he 
would  like  to  have  his  copies  returned.  The  reporter  may  make  an 
extra  copy  of  these  documents  and  the  same  may  be  filed  in  lieu  of 
the  original,  this  being  done  by  consent  of  counsel. 

The  Examiner.  With  consent  of  counsel  that  may  be  done,  using 
the  extra  copy  as  the  original  exhibit. 
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Q.  I  show  you  Complainant's  Exhibit  170.    What  is  that? 

A.  This  is  a  copy  of  the  bill  of  complaint  in  the  Utah, 
5175    Nevada  &  California  Kailroad   Company  vs.   The  Utah  & 
California  Railway  Company. 
Q.  In  the  suit  to  which  I  called  your  attention  ? 
A.  In  the  suit  to  which  you  called  my  attention,  concerning  which 
I  have  been  testifying. 
Mr.  Severance.  I  offer  in  evidence  Complainant's  Exhibit  170. 
Said  exhibit  is  as  follows: 


Complainant's  Exhibit  170.     (Whittemore.) 

IN  THE  CIRCUIT  COURT  OF  THE  UNITED  STATES  WITHIN  AND  FOR  DISTRICT 

OF  NEVADA. 

Utah,  Nevada  and  California  Railroad  Company,  Complainant, 

vs. 
The  Utah  &  California  Railway  Company,  The  Empire  Construction 
Company,  The  San  Pedro,  Los  Angeles  &  Salt  Lake  Railroad  Com- 
pany, C.  O.  Whittemore,  T.  E.  Gibbon,  J.  Ross  Clark,  Adam  Paul, 
Virgil  Kelly,  and  H.  B.  Maxson,  Defendants. 

To  the  Honorable,  the  Judges  of  the  Circuit  Court  of  the  United 

States  within  and  for  the  District  of  Nevada: 
5176        Your  orator,  the  Utah,  Nevada  &  California  Railroad  Com- 
pany, brings  this  its  bill  of  complaint  against  the  above  named 
defendants  and  alleges  as  follows : 

1.  That  your  orator  is  a  corporation  created  by  and  existing  under 
and  by  virtue  of  the  laws  of  the  State  of  Nevada,  and  is  a  citizen 
of  said  State  of  Nevada. 

2.  That  the  said  defendants,  the  Utah  &  California  Railway  Com- 
pany, the  Empire  Construction  Company,  and  the  San  Pedro,  Los 
Angeles  &  Salt  Lake  Railroad  Company,  are,  and  each  and  every  of 
them  is  a  corporation  existing  under  and  by  virtue  of  the  laws  of 
the  State  of  Utah,  and  is  a  citizen  of  said  State  of  Utah;  that  the 
said  defendants  C.  O.  Whittemore,  Adam  Paul  and  Virgil  Kelly 
are,  and  each  of  them  is  a  resident  and  citizen  of  the  State  of  Utah ; 
that  the  said  defendants,  J.  Ross  Clark  and  T.  E.  Gibbon,  are,  and 
each  of  them  is  a  resident  and  citizen  of  the  State  of  California,  and 
the  said  defendant,  H.  B.  Maxson,  is  a  resident  and  citizen  of  the 
State  of  Nevada. 

3.  That  the  matter  in  controversy  in  this  suit  exceeds  the  sum  of 
or  value  of  two  thousand  dollars,  exclusive  of  interest  and  costs. 

4.  The  subject  of  this  action  is  the  right  of  your  orator  to  own,  hold 
and  enjoy  a  certain  right  of  way  for  a  railroad  extending  from  the 
eastern  boundary  of  the  State  of  Nevada,  beginning  at  a  point  known 
as  Uvada,  in  Lincoln  County,  in  said  State ;  thence  in  a  southwesterly 
course  across  the  said  State  of  Nevada  to  the  southwestern  boundary 
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thereof ;  and  also  a  branch  line  of  railroad  right  of  way,  extend- 

5177  ing  from  a  point  upon  the  line  above  described,  designated 
and  known  as  Clover  Valley  Junction,  said  point  being  distant 

about  forty  (40)  miles  southwesterly  from  said  Uvada,  the  said  point 
of  beginning  of  the  above  described  line,  and  extending  thence  in  a 
northerly  or  northwesterly  direction  to  the  town  of  Pioche,  in  Lin- 
coln County  in  said  State,  a  distance  of  about  thirty  miles.  The 
said  right  of  way  and  claim  of  your  orator  arises  from,  is  based  upon, 
and  grows  out  of  a  certain  law  of  the  United  States,  entitled  "  An 
Act  granting  to  railroads  the  right  of  way  across  the  public  lands 
of  the  United  States,"  approved  March  3rd,  1875 ;  and  the  sole  right, 
title  and  interest  of  your  orator  in  said  right  of  way  is  based  upon 
said  statute,  and  the  rights,  franchises  and  privileges  coming  to  it 
by  virtue  thereof;  and  its  right  and  title  in  respect  to  said  line  are 
hereinafter  set  forth. 

5.  The  "  Nevada  Pacific  Railway  Company  "  was  a  corporation 
created  in  the  year  1889,  and  existing  under  the  laws  of  the  State  of 
Nevada,  and  its  franchises  authorized  it  to  construct  a  railroad  con- 
necting with  the  railroad  of  the  Utah  Central  Company's  railroad,  at 
a  point  on  the  eastern  boundary  of  the  State  of  Nevada,  now  known 
as  Uvada,  near  Pioche,  in  Lincoln  County,  Nevada,  and  extending 
thence  in  a  southwesterly  course  across  the  State  of  Nevada  to  the 
western  boundary  line  of  said  State,  with  two  branch  roads  therein, 
extending  into  the  counties  of  White  Pine  and  Nye. 

6.  That  on  the  27th  day  of  July,  1889,  the  said  "  The  Nevada 

Pacific  Railway  Company,"  together  with  the  "  Oregon  Short 

5178  Line  Railway  Company,"  the  •"  Utah  and  Northern  Railway 
Company,"  "  The  Utah  Central  Railway   Company,"  "  The 

Salt  Lake  and  Western  Railway  Company,"  "  The  Utah  and  Nevada 
Railway  Company,"  "  The  Ogden  and  Syracuse  Railway  Company," 
and  "  The  Idaho  Central  Railway  Company,"  being  severally  rail- 
road corporations,  pursuant  to  lawful  authority,  made  and  entered 
into  certain  articles  of  consolidation  and  agreement,  whereby  the  said 
several  corporations  agreed  to  and  with  each  other  to  unite  and  con- 
solidate, and  did  unite,  form  and  consolidate  their  respective  organi- 
zations, capital  stock,  railroads,  property  and  franchises  of  every 
nature  and  description,  into  one  company,  to  continue  in  existence 
for  a  period  of  fifty  years,  and  to  be  called  and  known  as  the  "  Oregon 
Shore  Line  and  Utah  Northern  Railway  Company ;  "  and  that  thereby 
each  of  the  several  companies  assigned,  transferred  and  set  over  to 
the  said  Oregon  Short  Line  and  Utah  Northern  Railway  Company, 
said  new  corporation,  all  of  the  rights,  privileges  and  franchises  of 
each  of  said  companies,  parties  thereto,  and  all  railroads  and  other 
property,  real,  personal  and  mixed,  all  choses  in  action,  all  debts 
owing  to  said  companies,  all  claims,  demands,  property,  rights  of  way, 
leases,  leasehold  interests,  and  property  of  every  description,  name 
and  nature,  belonging  to  either  of  said  companies,  to  be  held,  owned 
and  controlled  by  said  consolidated  corporation,  its  successors  and 
assigns,  with  all  of  the  rights  of  each  of  the  said  parties,  as  fully 
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and  completely  in  all  respects  and  to  all  intents  and  purposes  as 
said  respective  parties  thereto  did  then  or  could  then  own,  hold,  use, 
enjoy  and  control  the  same.     For  a  more  particular  and  complete 

statement  of  the  terms  and   conditions  of  said   articles  of 
5179    consolidation  and  agreement,  reference  is  hereby  made  to  said 

articles  of  consolidation,  which  will  be  exhibited  to  this  Honor- 
able Court  in  due  course. 

7.  That  in  the  years  1889  and  1890,  the  said  Oregon  Short  Line 
and  Utah  Northern  Railway  Company  resolved  to  construct  its 
railroad  upon  its  right  of  way,  from  Milford,  in  the  State  of  Utah, 
to  a  point  now  known  as  Uvada,  on  the  Nevada  state  line;  and 
thence  into  Lincoln  County,  Nevada,  upon  the  line  authorized  under 
the  charter  privileges  prior  to  the  execution  of  said  agreement  of 
consolidation,  owned  and  enjoyed  by  the  said  "  The  Nevada 
Pacific  Railway  Company,"  and  that  in  pursuance  of  said  deter- 
mination, the  said  Oregon  Short  Line  and  Utah  Northern  Railway 
Company  caused  a  copy  of  its  articles  of  incorporation  and  due  proof 
of  its  organization  under  the  same,  to  be  filed  with  the  Secretary  of 
the  Interior;  and  also  caused  maps  and  profiles  of  the  line  of  its 
railroad  from  Milford,  Utah,  to  the  Utah-Nevada  state  line,  at  the 
said  point  now  known  as  Uvada,  and  also  from  said  last  named 
point,  extending  thence  southwesterly  through  the  State  of  Nevada 
to  the  southwestern  line  thereof,  and  also  extending  from  the  said 
point  upon  said  line,  known  as  and  called  Clover  Valley  Junction, 
and  hereinbefore  described,  and  extending  thence  in  a  northerly  or 
northwesterly  direction,  to  the  town  of  Pioche,  in  Lincoln  County, 
in  said  state,  a  distance  of  about  thirty  (30)  miles,  to  be  duly  pre- 
pared and  submitted  to  the  proper  officer  of  the  Land  Department 

of  the  United  States;  and  thereupon,  said  maps  and  profiles 
5180    were  by  said  officer,  and  by  the  Secretary  of  the  Interior  of 

the  United  States,  duly  approved;  all  in  conformity  with 
the  terms  and  provisions  of  the  aforesaid  act  of  Congress  of  the 
United  States,  entitled  "An  Act  granting  to  railroads  the  right  of 
way  through  the  public  lands  of  the  United  States,"  and  pursuant 
to  the  regulations  and  requirements  of  the  Secretary  of  the  Interior 
of  the  United  States;  and  thereupon  the  said  Oregon  Short  Line  and 
Utah  Northern  Railway  Company  became  duly  vested  with  the 
ownership  of  said  right  of  way,  shown  and  indicated  upon  said 
maps,  between  the  eastern  boundary  of  the  State  of  Nevada,  and  the 
southwestern  boundary  of  said  State,  and  also  upon  said  branch  line 
from  Clover  Valley  Junction  to  Pioche,  aforesaid,  and  shown  and 
delineated  upon  said  profiles  of  said  railroad  and  as  approved  by  the 
Secretary  of  the  Interior  of  the  United  States;  that  the  right,  title 
and  interest  so  acquired  by  the  said  Oregon  Short  Line  and  North- 
ern Railway  Company,  has  never  been  forfeited  nor  declared  for- 
feited by  the  United  States  of  America,  or  by  any  act  of  the  Con- 
gress thereof,  nor  by  any  proceeding  under  the  direction  of  the 
Secretary  of  the  Interior  thereof,  nor  by  quo  warranto,  nor  any 
other  proceeding  whatsoever,  nor  in  any  way  nor  manner;  but  the 
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same  continues  a  valid,  subsisting  and  vested  right,  title  and  owner- 
ship in  said  right  of  way  and  the  grade  thereon  constructed  by  the 
said  Oregon  Short  Line  and  Utah  Northern  Kailway  Company, 
and  its  assigns.  That  during  the  year  1890,  the  said  Oregon  Short 
Line  and  Utah  Northern  Railway  Company  entered  upon  the  con- 
struction of  its  said  line  of  railway  from  Milford,  in  the  State 
■5181  of  Utah,  to  the  Nevada  state  line,  and  from  said  state  line 
into  and  through  Lincoln  County,  Nevada,  including  the  said 
branch  line  from  Clover  Valley  Junction  to  Pioche ;  and  expended  in 
constructing  the  roadbed  and  embankments,  including  bridges,  tun- 
nels, and  work  within  and  upon  said  right  of  way,  in  all  about  the 
sum  of  one  million  dollars  ($1,000,000.00) ;  of  which  said  sum  about 
six  hundred  thousand  dollars  ($600,000.00)  was  expended  upon  that 
portion  of  the  right  of  way  in  Lincoln  County,  Nevada,  in  the  con- 
struction of  the  grade,  embankments,  cuts,  tunnels  and  work  in  and 
upon  said  right  of  way,  so  indicated  upon  said  maps  and  profiles, 
and  the  location  of  its  said  road,  approved  as  aforesaid  by  said  Secre- 
tary of  the  Interior;  that  the  said  construction  of  said  roadbed 
and  embankment  was  in  the  said  County  of  Lincoln,  in  the  State 
of  Nevada,  extending  from  the  eastern  boundary  line  of  the  state  to 
the  said  point  now  known  as  Uvada,  southwesterly  along  the  main 
line  of  said  railway  to  said  Clover  Valley  Junction,  a  distance  of 
about  forty  \40)  miles;  and  from  said  last  named  point,  northerly 
or  northwesterly  upon  said  branch  line  to  or  near  the  said  town  of 
Pioche,  a  distance  of  about  thirty  (30)  miles.  That  after  expend- 
ing said  large  sums  of  money  upon  said  work,  the  said  Oregon 
Short  Line  and  Utah  Northern  Railway  Company  became  em- 
barrassed financially  and  was  unable  at  that  time  to  continuously 
prosecute  said  work  to  completion;  and  it  was  for  that  reason  only 
that  it  temporarily  suspended  the  prosecution  of  said  work;  that 
the  said  company,  neither  at  the  time  of  the  suspension  of  said 
work,  nor  at  any  time  whatsoever,  or  at  all,  intended  to,  or  did 
•5182  abandon  the  said  work  or  the  intention  to  thereafter,  and  as 
soon  as  it  was  able,  continue  and  complete  the  same. 
8.  That  on  the  1st  day  of  August,  1899,  the  said  Oregon  Short 
Line  and  Utah  Northern  Railway  Company  made,  executed  and 
delivered  its  certain  mortgage  to  the  American  Loan  &  Trust  Com- 
pany of  Boston,  as  trustee,  to  secure  certain  negotiable  bonds  of  said 
company;  and  by  said  mortgage  pledged  and  mortgaged,  amongst 
other  property,  that  certain  line  of  railroad  and  right  of  way  de- 
scribed as  follows:  All  that  line  of  railroad  from  McCammon,  in 
the  County  of  Bingham,  in  Idaho,  in  a  general  southerly  direction 
through  the  Counties  of  Bingham  and  Oneida  in  the  then  Territory 
of  Idaho,  thence  through  the  Counties  of  Cache,  Box  Elder,  Weber, 
Davis,  Salt  Lake,  Utah,  Juab,  Millard,  Beaver,  Iron,  San  Pete, 
Sevier,  Emery  and  Tooele,  in  Utah,  together  with  such  branches, 
relocations  and  extensions  of  any  of  such  lines  as  the  Board  of 
Directors  might  from  time  to  time  determine;  thence,  into  the  County 
of  Lincoln,  in  Nevada,  to  the  southwestern  boundary  line  of  Nevada, 
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together  with  branch  lines  extending  into  the  counties  of  White 
Pine  and  Nye,  in  Nevada,  together  with  such  railways,  branches  or 
extensions  of  said  lines  into  and  through  Utah,  Nevada,  Arizona, 
Oregon,  and  California,  or  any  of  them,  as  the  Board  of  Directors 
might  determine;  and  also  all  and  singular  those  lines  of  railway 
and  branches  and  extensions  thereof  that  the  railroad  company  might 
thereafter  construct  or  acquire,  extending  from  any  feasible  point 
or  points  upon  any  of  said  lines  by  the  most  eligible  route  or 

5183  routes,  to  any  or  all  of  such  places  as  the  directors  of  the  rail- 
way company  might  be  empowered  to  select  or  determine  by 

virtue  of  the  charter  or  articles  of  incorporation  of  the  railway  com- 
pany, or  any  of  its  constituent  companies  consolidated  into  the  said 
railway  company,  or  by  virtue  of  any  amendments  thereof;  which 
main  line  and  branches  were  already  constructed  and  completed  to 
the  extent  of  1,456.39  miles  of  single  track  or  line;  and  also  all  and 
singular  the  lands,  rights  of  way,  and  real  and  leasehold  estates 
already  or  thereafter  to  be  acquired  by  the  railway  company,  used 
or  intended  to  be  used  for  the  said  above  described  lines  of  railway, 
or  any  branch  or  extension  thereof,  or  for  the  purposes  of  terminal 
accommodations,  stations,  warehouses,  machine  shops,  buildings, 
structures,  approaches  and  works,  or  otherwise  in  connection  with  or 
for  any  purposes  of  such  railways,  branches  or  extensions;  also  all 
and  singular  the  franchises,  rights  and  privileges  that  the  railway 
company  then  had,  or  might  thereafter  acquire  for  and  in  respect  of 
the  said  above  described  railways  or  any  branch  or  extension  thereof, 
or  the  construction,  maintenance,  improvement,  working  or  use  of 
the  same;  together  with  all  terminal  accommodations,  stations,  ware- 
houses, machine  shops,  bridges,  buildings,  structures,  approaches, 
works,  privileges,  easements  or  appurtenances  to  or  with  the  said 
premises  or  any  part  thereof,  then  or  at  any  time  during  the  con- 
tinuance of  the  said  security  appertaining  or  enjoyed. 

9.  That  thereafter  in  the  year  1895,  the  said  Oregon  Short 

5184  Line  and  Utah  Northern  Railway  Company,  being  default 
in  the  payment  of  the  interest  upon  its  indebtedness  secured 

by  said  mortgage,  the  said  American  Loan  &  Trust  Company,  trustee 
of  said  consolidated  mortgage,  brought  its  certain  bill  of  foreclosure 
to  foreclose  said  mortgage  in  the  Circuit  Court  of  the  United  States 
for  the  Districts  of  Oregon,  Idaho,  Montana,  Wyoming  and  Utah; 
and  that  thereafter  in  said  suit,  such  proceedings  were  had  that  a 
finding  of  the  amount  due  upon  said  mortgage  was  duly  made,  and 
a  decree  of  foreclosure  and  sale  of  all  of  said  mortgaged  premises 
above  described  was  entered  and  made,  and  thereafter,  said  mort- 
gage debt  not  having  been  paid,  the  said  mortgaged  premises,  and 
each  of  them,  and  every  part  thereof,  including  that  hereinabove 
particularly  described  were,  pursuant  to  the  terms  of  said  decree  of 
foreclosure  and  sale,  duly  sold  by  the  special  master  in  said  decree 
named,  and  pursuant  to  the  terms  of  said  decree,  all  of  the  mortgaged 
property  was  thereafter  by  said  master,  whose  sale  and  conveyance 
was  duly  approved,  conveyed  to  the  Oregon  Short  Line  Railroad 
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Company,  which  company  was  let  into  the  possession  thereof  under 
the  terms  of  said  decree  of  foreclosure  and  sale,  on  or  about  the  15th 
day  of  March,  1897.  And  your  orator  alleges  that  the  said  Oregon 
Short  Line  Eailroad  Company  is  a  corporation  created  and  existing 
under  and  by  virtue  of  the  laws  of  the  State  of  Utah,  and  was  organ- 
ized as  such  on  the  9th  day  of  February,  1897,  and  has  power  to  own, 
operate,  enjoy,  maintain  and  to  further  extend  all  of  the  lines  of 
railroad  right  of  way  and  property  formerly  owned  and  enjoyed  by 
the  said  Oregon  Short  Line  and  Utah  Northern  Eailway  Com- 
pany. 

5185  10.  That  on  the  13th  day  of  October,  1893,  the  said  Oregon 
Short  Line  and  Utah  Northern  Railway  Company,  then  being 

insolvent,  impleaded  with  the  Union  Pacific  Railway  Company  and 
other  defendants,  in  the  suit  wherein  Oliver  Ames  and  others  were 
plaintiffs,  all  of  its  property  was  sequestered,  taken  from  its  pos- 
session and  placed  in  the  custody  and  possession  of  receivers  ap- 
pointed by  the  Circuit  Courts  of  the  United  States  for  the  Districts 
of  Nebraska,  Wyoming,  Utah,  Idaho,  Oregon,  Montana,  and  other 
states,  and  that  the  said  Oregon  Short  Line  and  Utah  Northern  Rail- 
way Company  was  enjoined  and  restrained  from  managing,  operat- 
ing or  controling  any  of  its  said  properties,  from  and  after  said  13th 
day  of  October,  1893,  and  was  by  reason  of  its  said  receivership  and' 
the  injunction  orders  in  said  cause  entered  and  made,  prohibited 
during  the  pendency  of  said  suit,  from  further  operating,  managing 
or  controlling  its  said  property,  or  any  thereof,  and  because  thereof, 
it  was  unable  to  take  any  steps  in  the  further  construction  of  its  said 
railroad. 

11.  That  in  the  year  1896,  pending  the  said  insolvency  of  the  said 
Oregon  Short  Line  and  Utah  Northern  Railway  Company  and  the 
receivership  thereof,  in  the  said  Ames  cause,  and  pending  said  fore- 
closure proceedings  hereinbefore  mentioned,  certain  persons  in  the 
State  of  Utah  formed,  or  caused  to  be  formed,  a  corporation,  known 
as  the  Utah  &  California  Railway  Company,  one  of  the  defendants 
herein,  the  charter  powers  of  which  said  company  were,  by  its  origi- 
nal articles  of  incorporation,  to  construct,  own  and  operate  a 

5186  railroad  from  Salt  Lake  City,  in  the  State  of  Utah,  to  St. 
George  therein ;  and  by  an  amendment  to  said  original  articles 

adopted  in  the  said  year  1896,  it  was  empowered  to  construct  also  a 
branch  line  from  a  point  at  or  near  Milford,  in  Beaver  County,  Utah, 
a  station  of  the  said  Oregon  Short  Line  and  Utah  Northern  Railway 
Company's  railroad  as  then  constructed  and  finished,  to  the  said  line 
between  the  States  of  Nevada  and  Utah,  at  a  point  now  known  as 
Uvada;  that  the  said  Utah  &  California  Railway  Company  caused 
maps  of  its  proposed  railroad  to  be  prepared  and  submitted  to  the 
proper  Land  Officer  of  the  United  States  for  its  line  of  railroad  as 
shown  upon  its  said  maps,  extending  from  said  Milford  station  to 
Uvada  in  the  State  of  Utah,  which  said  line  of  its  railroad  as  shown 
on  its  said  maps,  was  identical  with  the  constructed  roadbed  and 
right  of  way  line  of  the  said  Oregon  Short  Line  and  Utah  Northern 
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Railway  Company,  as  shown  upon  its  said  maps,  so  as  aforesaid  ap- 
proved by  the  Secretary  of  the  Interior;  and  the  said  Utah  &  Cali- 
fornia Railway  Company  also  caused  to  be  prepared  maps  and  pro- 
files of  its  proposed  railroad  line,  extending  from  the  said  boundary 
line  between  the  said  States  of  Utah  and  Nevada,  at  said  point  now 
called  Uvada,  into  and  through  Lincoln  County,  in  the  State  of 
Nevada,  for  a  distance  of  about  forty  miles,  to  the  point  known  as 
and  called  Clover  Valley  Junction;  and  also  on  and  upon  the  said 
line  of  railway  from  said  last  named  point  or  junction  northerly  to 
the  said  town  of  Pioche,  a  distance  of  about  thirty  (30)  miles;  which 
said  maps  and  profiles  were  for  a  right  of  way  identical  with  and 
laid  upon  the  line  of  right  of  way  and  railroad  grade  and 

5187  embankments  embraced  in  the  maps  and  profiles  and  right  of 
way  of  the  said  Oregon  Short  Line  and  Utah  Northern  Rail- 
way Company  hereinbefore  referred  to  and  described;  and  the  said 
Utah  &  California  Railroad  Company  caused  its  said  maps  and  pro- 
files covering  the  said  line  within  the  said  State  of  Nevada  to  be  de- 
posited with  the  said  Land  Office  of.  the  United  States  for  the  Dis- 
trict of  Nevada  for  approval  by  the  Secretary  of  the  Interior;  and 
your  orator  avers  that  none  of  the  said  maps  and  profiles  so  as  afore- 
said filed  by  the  said  Utah  &  California  Railroad  Company  over  the 
said  line  within  the  said  states  of  Utah  and  Nevada  were  ever  ap- 
proved by  the  Secretary  of  the  Interior;  and  that  no  title  to  said 
right  of  way  shown  upon  said  maps  was  ever  acquired  by  the  Utah 
&  California  Railway  Company;  and  that  the  said  articles  of  incor- 
poration and  corporate  franchise  of  the  said  Utah  &  California  Rail- 
way Company  did  not  embrace  any  right,  franchise  or  power  to  con- 
struct, maintain  or  operate  a  railroad  for  any  distance  whatsoever  or 
at  all  within  the  said  State  of  Nevada,  as  will  more  fully  appear  by 
the  certified  copy  of  the  articles  of  incorporation  of  the  said  Utah  & 
California  Railway  Company  and  the  amendments  thereto  hereto 
attached  and  marked  "  Exhibit  A"  and  made  a  part  hereof.  And 
your  orator  further  alleges  that  the  said  Utah  &  California  Railway 
Company  had  not  at  the  time  of  making  and  depositing  its  said  maps 
and  profiles  upon  the  said  lines  situated  in  the  State  of  Nevada,  any 
right,  franchise  or  power  whatsoever  under  which  it  could  con- 
struct, maintain  or  operate  a  railroad  in  the  State  of  Nevada, 

5188  nor  under  which  it  could  according  to  the  laws  of  said  state 
acquire  any  right  to  construct,  maintain  and  operate  a  rail- 
road in  said  State.  And  your  orator  further  alleges  that  by  the 
laws  of  the  State  of  Utah,  under  which  the  said  Utah  &  California 
Railway  Company  was  incorporated,  it  was  required  to  commence 
the  construction  of  its  railroad  and  expend  at  least  three  percent 
(3%)  of  its  entire  capital  stock  on  the  prosecution  of  the  purposes 
for  which  the  said  corporation  was  created,  within  three  (3)  years 
from  the  time  of  its  said  incorporation;  and  that  in  case  of  its 
omission  to  do  so,  all  its  charter  powers  and  rights  would  be  forfeited 
and  of  no  effect;  and  your  orator  alleges  that  the  said  company  did 
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not  within  three  years,  and  has  not  at  any  time,  nor  at  all,  begun  the 
work  of  construction,  or  expended  three  percent  of  its  capital  stock 
on  the  prosecution  of  the  purpose  for  which  it  was  incorporated ;  but 
on  the  contrary,  alleges  that  it  has  never  done  any  work  whatsoever 
in  the  way  of  construction  and  it  owns  no  railroad  whatsoever,  nor 
railroad  property,  and  that  it  has  never  expended  exceeding  one- 
tenth  (TV)  of  three  percent  (3%)  of  its  capital  stock  in  the  prosecution 
of  any  corporate  or  other  purpose  whatsoever. 

12.  That  in  the  year  1898,  the  Oregon  Short  Line  Railroad  Com- 
pany made  a  certain  agreement  with  one  McCune  and  others  pro- 
viding that  said  McCune  and  associates  should  organize  a  company  to 
be  known  as  the  Utah  &  Pacific  Railroad  Company,  to  build,  con- 
struct, maintain  and  operate  a  railroad  from  Milford  station,  on  the 
line  of  said  Oregon  Short  Line  Railroad  in  Beaver  County, 

5189  Utah,  to  Uvada  on  the  Nevada  state  line ;  under  which  agree- 
ment the  Oregon  Short  Line  Railroad  Company  reserved  to 

itself  the  option  to  purchase  and  take  over  from  said  McCune  and 
others,  the  majority  of  the  capital  stock  and  securities  of  the  said 
Utah  &  Pacific  Railroad  Company ;  that  pursuant  to  said  agreement, 
a  corporation  of  the  State  of  Utah  was  organized  by  the  name  afore- 
said, and  said  line  of  railroad  from  Milford  to  Uvada  was  so  as 
aforesaid  by  it  constructed;  that  the  Utah  &  California  Railway 
Company,  defendant  as  above  mentioned,  waived  its  pretended  rights 
under  its  said  filing,  in  favor  of  said  Utah  &  Pacific  Railroad  Com- 
pany, and  consented  that  the  Utah  &  Pacific  Railroad  Company 
should  construct,  maintain  and  operate  its  railroad  upon  said  right 
of  way,  and  the  said  Oregon  Short  Line  and  Utah  Northern  Railway 
Company  and  said  Oregon  Short  Line  Railway  Company  assigned 
and  transferred  their  rights  to  said  right  of  way  and  railroad  grade 
between  the  said  points;  and  said  road  of  the  Utah  &  Pacific  Rail- 
road Company  was  constructed  and  is  in  operation  from  Milford  to 
Uvada  as  aforesaid ;  that  said  Oregon  Short  Line  Railroad  Company 
has  exercised  its  option  to  take  said  road  and  has  become  the  owner 
of  all  of  the  stocks,  bonds,  securities  and  property  of  said  Utah  & 
Pacific  Railroad  Company  and  is  now  in  possession  thereof,  and  is 
operating  said  road  to  Uvada  as  aforesaid,  and  said  railroad  is  now 
operated  to  Uvada  as  aforesaid  under  the  control  of  the  said  Oregon 
Short  Line  Railroad  Company ;  that  the  line  of  railroad  so  operated 
by  the  said  Oregon  Short  Line  Railroad  Company  and  its  manage- 
ment, including  the  said  Utah  &  Pacific  Railroad  Company, 

5190  extends  from  Salt  Lake  City  in  the  State  of  Utah,  continuously 
to  said  Uvada,  a  distance  of  two  hundred  and  ninety-seven 

miles,  and  at  said  Uvada  is  connected  with  the  railway  line  of  the 
said  complainant  now  under  construction,  and  constructed  from  said 
Uvada,  in  Lincoln  County,  Nevada,  for  a  distance  of  about  nine 
miles,  so  that  the  said  three  railroads  constitute  a  continuous  line 
southwesterly  from  said  Salt  Lake  City  for  a  distance  exceeding 
three  hundred  miles. 
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13.  That  on  the  2nd  day  of  February,  1899,  the  Utah,  Nevada  & 
California  Railroad  Company,  your  orator,  was  organized  in  the 
State  of  Nevada,  under  the  laws  of  said  State,  and  is  an  auxiliary 
company  of  said  Oregon  Short  Line  Railroad  company  for  the  pur- 
pose of  constructing  a  railroad  from  the  eastern  boundary  of  the 
State  of  Nevada,  at  a  point  near  Uvada  aforesaid,  southwesterly 
across  the  State  of  Nevada,  to  the  southwestern  boundary  of  said 
State;  and  also  a  branch  line  extending  from  a  point  on  the  afore- 
said main  line  of  railway,  called  Clover  Valley  Junction,  and  about 
forty  (40)  miles  southwesterly  from  the  said  boundary  line  between 
the  State  of  Utah  and  Nevada,  and  extending  thence  in  a  northerly 
or  northwesterly  direction  a  distance  of  about  thirty  (30)  miles,  to 
the  town  of  Pioche,  in  Lincoln  County  7  Nevada ;  and  for  the  purpose 
of  utilizing,  using,  occupying  the  line  of  right  of  way  and  railroad 
grade  of  the  said  Oregon  Short  Line  and  Utah  Northern  Railway 
Company  hereinbefore  referred  to,  but  to  so  occupy  the  same  with  the 
consent  of  the  Oregon  Short  Line  and  Utah  Northern  Railway  Com- 
pany aforesaid  and  its  assign,  the  Oregon  Short  Line  Railroad 

5191  Company ;  that  after  its  said  organization,  said  Utah,  Nevada 
&  California  Railroad  Company  caused  to  be  prepared  maps 

and  profiles  of  its  said  line  of  railroad,  showing  the  line  thereof 
across  the  public  lands  of  the  United  States  from  Uvada  to  Clover 
Valley  Junction,  a  distance  of  about  forty  miles,  the  same  being 
identical  with  the  line  of  right  of  way  of  said  Oregon  Short  Line  and 
Utah  Northern  Railway  Company  hereinbefore  referred  to,  and 
caused  its  said  maps  and  profiles  to  be  deposited  in  the  proper  land 
office  in  the  State  of  Nevada  under  the  regulations  and  requirements 
of  the  Department  of  the  Interior  prescribed  under  and  by  virtue  of 
the  Act  of  Congress  aforesaid;  that  by  reason  of  the  apparent  con- 
flict in  the  location  indicated  by  said  several  sets  of  maps,  the  Depart- 
ment of  the  Interior  required  a  hearing  to  be  had  before  said  local 
land  office  at  Carson  City,  Nevada,  to  determine  the  rights  of  your 
orator  and  of  the  Oregon  Short  Line  and  Utah  Northern  Railway 
Company  and  the  said  Utah  &  California  Railway  Company  in 
respect, to  said  location  and  right  of  way;  that  a  hearing  was  had 
in  said  local  land  office  pursuant  to  the  direction  of  the  Secretary  of 
the  Interior;  but  said  local  land  office  erroneously  and  wrongfully 
held  that  the  grant  to  and  right  of  way  of  the  said  Oregon  Short 
Line  and  Utah  Northern  Railway  Company  under  its  said  approved 
maps  and  location,  were  forfeited  because  said  line  was  not  built 
within  five  years,  and  erroneously  recommended  that  the  maps  and 
location  of  the  said  Utah  &  California  Railway  Company  should  be 
approved ;  and  failed  and  neglected  to  recommend  that  the  said 

5192  maps  and  profiles  filed  by  your  said  orator  should  be  approved. 
But  your  orator  avers  and  shows  to  your  Honor  that  hereto- 
fore, to  wit :  on  the  24th  day  of  April,  1901,  the  honorable  Land  Com- 
missioner of  the  General  Land  Office,  having  before  him  the  said 
testimony  taken  by  the  said  Register  and  Receiver  and  their  findings 
and  recommendations  thereon,  did  correct  the  said  error  so  made  by  the 
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said  Eegister  and  Eeceiver,  and  did  recommend  to  the  Secretary  of 
the  Interior  that  the  said  maps  and  profiles  of  the  said  Utah  &  Cali- 
fornia Eailway  Company  be  disapproved,  and  the  maps  and  profiles 
so  presented  by  your  orator  be  approved,  and  the  same  were  approved 
by  the  Secretary  of  the  Interior  on  the  25th  day  of  April  1901. 

14.  Your  orator  further  shows  that  the  Utah  &  California  Eailway 
Company  pretends  and  claims  that  in  January,  1901,  but  a  long 
time  after  the  filing' of  its  maps  aforesaid,  at  a  meeting  of  its  stock- 
holders, it  amended  its  articles  of  association  so  as  to  create  a  right, 
power,  and  franchise  for  it  to  build,  construct,  maintain,  and  operate 
a  railroad  in  the  State  of  Nevada ;  but  your  orator  charges  and  alleges 
that  said  Utah  &  California  Eailway  Company  has  not  taken  any 
steps  whatever  to  build,  construct,  maintain,  and  operate  a  railroad, 
either  under  its  general  charter  or  its  so-called  amended  charter, 
and  that  it  has  not  taken  any  steps  to  or  done  any  act  whatever  in 
respect  of  complying  with  the  laws  of  the  State  of  Nevada  pertain- 
ing to  the  construction,  maintenance  and  operation  of  a  railroad  in 
said  State,  by  railroad  corporations  organized  under  the  laws  of 

other  States;  and  that  it  has  no  power  to  construct,  maintain 

5193  and  operate  a  railroad  in  said  State  of  Nevada,  and  has  not 
complied  with  the  regulations  of  the  Land  Department,  or  the 

laws  of  Congress  aforesaid,  in  respect  to  any  railroad  proposed  to  be 
built  or  operated  by  it  in  the  State  of  Nevada,  and  notwithstanding 
its  said  amendment  to  its  said  articles  of  incorporation  last  aforesaid, 
all  its  said  acts  in  making  surveys  and  filing  maps  in  the  said  land 
office  in  the  District  of  Nevada,  are  null  and  void  and  secure  to  it  no 
right  whatever. 

15.  That  the  San  Pedro,  Los  Angeles  and  Salt  Lake  Eailway  Com- 
pany is  a  corporation  under  the  laws  of  the  State  of  Utah;  that  it 
has  not  complied  with  any  of  the  laws  of  the  State  of  Nevada  con- 
cerning the  construction,  maintenance  and  operation  of  a  railroad 
in  the  State  of  Nevada,  by  a  railroad  corporation  formed  or  created 
under  the  laws  of  another  State;  that  it  has  not  made,  filed  or  pre- 
pared to  be  presented  to  the  Secretary  of  the  Interior,  or  to  any  land 
office  of  the  United  States,  any  map  or  profile  showing  the  location 
of  its  road  over  and  across  or  into  any  part  of  the  State  of  Nevada; 
that  it  is  now  conspiring  and  confederating  with  said  Utah  &  Cali- 
fornia Eailway  Company,  and  the  other  defendants  herein,  to  obtain 
from  said  Utah  &  California  Eailway  Company  a  pretended  right  to 
construct  its  railroad  upon  the  line  of  location  indicated  upon  the 
maps  of  the  Utah  &  California  Eailway  Company  hereinbefore 
referred  to,  and  thus  and  thereby  to  construct,  maintain  and  operate 
its  railroad  upon  a  line  of  right  of  way  indicated  upon  said  approved 
maps  of,  and  owned  by  said  Oregon  Short  Line  and  Utah  Northern 

Eailway  Company  and  its  assign,  the  Oregon  Short  Line  Eail- 

5194  road  Company,  and  your  orator,  their  assignee. 

16.  Your  orator  further  shows  that  it  has  entered  upon  said 
line  of  right  of  way  formerly  owned  by  and  indicated  upon  the  ap- 
proved maps  of  the  said  Oregon  Short  Line  and  Utah  Northern  Eail- 
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way  Company  and  upon  which  the  said  last  named  company  had  as 
aforesaid  constructed  a  railroad  grade  from  the  eastern  boundary 
line  of  the  said  State  of  Nevada  from  said  point  now  called  "  Uvada  " 
southwesterly  to  Clover  Valley  Junction  for  a  distance  of  forty  (40) 
miles,  or  thereabout,  and  from  said  last  named  place  northerly  to  or 
near  the  town  of  Pioche  in  Lincoln  County  in  said  State  of  Nevada, 
a  total  length  of  about  seventy  (70)  miles,  and  is  now  in  the  posses- 
sion and  occupation  of  the  whole  of  said  railroad  grade,  embank- 
ment and  right  of  way ;  and  has  provided  for  the  construction  of  its 
railroad  thereon,  &  large  amount  of  material,  to  wit :  Forty  (40)  miles 
and  upwards  of  railroad  iron  and  other  track  material,  consisting 
of  ties,  bridge  material,  and  all  other  material  and  supplies  necessary 
to  construct  a  first-class  railroad,  the  said  material  so  provided  at 
the  present  time  amounting  in  value  to  five  hundred  thousand  dol- 
lars ($500,000.00)  and  upwards;  and  that  your  orator  has  constructed 
nine  (9)  miles  of  its  road,  and  distributed  twelve  (12)  miles  of  ties; 
and  that  it  is  operating  a  large  force  of  men  engaged  in  the  con- 
struction of  said  road,  and  keeping  the  same  continually  supplied 
with  all  necessary  material  for- the  rapid  construction  thereof. 

Your  orator  further  avers  and  shows  to  the  court,  that 

5195  unless  it  is  impeded  or  obstructed  by  the  defendants  herein, 
their  agents  and  servants,  it  will  immediately  and  continuously 

lay  down,  construct,  maintain  and  operate  a  railroad  over,  along  and 
upon  the  said  right  of  way  and  the  several  sections  thereof  upon  said 
grade  and  roadbed,  so  far  as  the  same  is  constructed,  and  beyond 
the  same  as  fast  as  in  due  course  of  business  the  construction  of  its 
said  line  of  railroad  can  be  completed,  and  will  put  the  same  into 
operation. 

That  it  is  the  purpose  and  intention  of  your  orator  to  continue  said 
construction  until  its  said  railway  extends  to  a  point  of  connection 
with  the  Pacific  Ocean  near  Los  Angeles  or  other  suitable  point  in 
the  southern  part  of  the  State  of  California. 

17.  Your  orator  further  alleges  that  it  has  obtained  from  the 
Oregon  Short  Line  and  Utah  Northern  Eailway  Company  a  waiver 
and  assignment  of  its  rights  and  also  of  the  rights  of  the  Oregon 
Short  Line  Eailroad  Company  in  and  to  the  said  railway  grade  and 
embankment,  and  now  owns  the  same  as  fully  and  completely  as  the 
said  Oregon  Short  Line  and  Utah  Northern  Railway  Company  and 
the  said  Oregon  Short  Line  Eailroad  Company  or  either  or  both 
of  them  at  any  time  owned  or  possessed  the  said  right  of  way ;  and 
that  it  is  entitled  to  the  rights,  benefit,  ownership  and  enjoyment  of 
said  companies  in  and  to  the  said  railroad  right  of  way  and  embank- 
ment and  every  part  thereof,  by  virtue  of  the  said  assignments  and 
also  by  virtue  of  its  possession  of  said  grade  and  the  work  of  con- 
structing a  railroad  thereon  in  which  it  is  engaged  as  afore- 

5196  said ;  and  also  by  virtue  of  the  maps  by  it  made,  filed  and  de- 
posited in  the  Land  Office  of  the  United  States  for  the  said 

District  of  Nevada  as  aforesaid;  and  that  by  the  means  aforesaid 
your  orator  has  acquired  in  its  own  right,  a  good,  complete  and  per- 
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feet  title  and  vested  ownership  in  and  to  the  said  line  of  right  of 
way  for  a  railroad  as  indicated  upon  the  maps  so  filed  by  it,  and  by 
the  said  Oregon  Short  Line  and  Utah  Northern  Railway  Company; 
and  that  its  said  right,  title,  interest  and  ownership  are  vested  m 
it  completely  and  perfectly  under  the  aforesaid  Act  of  Congress  of 
the  United  States.  . 

18.  That  the  defendants  herein,  the  Utah  &  California  Railway 
Company,  the  San  Pedro,  Los  Angeles  &  Salt  Lake  Railroad  Com- 
pany, and  the  Empire  Construction  Company  which  said  last  named 
company  claims  to  have  a  contract  or  agreement  with  the  San  Pedro, 
Los  Angeles  &  Salt  Lake  Railroad  Company  for  the  construction  of 
its  proposed  railroad,  and  the  said  C.  O.  Whittemore,  T.  E.  Gibbon, 
J.  Ross  Clark,  Adam  Paul,  Virgil  Kelly  and  H.  B.  Maxson,  all  of 
whom  are  officers,  agents  or  employees  of  some  of  the  above-named 
defendant  companies,  or  acting  in  concert  with  them  and  under  their 
direction,  together  with  divers  other  persons  whose  names  are  to  the 
complainant  unknown,  have  at  a  point  at  or  near  tunnel  No.  1,  on 
said  railroad  grade,  a  distance  of  about  ten  and  one-half  (10£)  miles 
from  the  said  boundary  line  between  the  States  of  Utah  and  Nevada, 
at  said  point  known  as  and  called  "  Uvada-"  and  at  divers  other 
places  upon  said  grade,  at  a  greater  distance  from  said  Uvada,  forci- 
bly entered  upon  said  grade,  roadbed,  embankment,  cuts  and 

5197  tunnels,  and  constructed  in  and  upon  said  line  of  right  of  way 
near  the  said  tunnel,  a  barbed  wire  fence  enclosing  a  cut  upon 

said  railroad  grade  and  line,  and  across  said  right  of  way  and  road- 
bed; and  have  also  built  obstructions  of  trees  and  rocks  at  or  near 
the  said  place,  by  hauling  trees  into  cuts  upon  said  line  of  right  of 
way,  and  rolling  from  the  banks  of  such  cuts,  large  rocks  upon  the 
said  trees ;  thereby  constituting  an  obstruction  and  barricade  for  the 
purpose  of  forcibly  resisting  and  obstructing  your  orator,  its  agents 
and  servants,  in  and  about  the  work  of  continuing  its  construction, 
and  completing  and  operating  its  said  railroad  upon  said  grade  and 
roadbed. 

That  said  defendants,  as  your  orator  alleges  on  its  information  and 
belief  and  avers  the  fact  to  be,  basing  their  pretended  right  to  so 
resist  and  obstruct  your  orator,  its  agents  and  servants,  on  the  ground 
and  claim  under  said  maps  of  the  Utah  &  California  Railway  Com- 
pany, and  under  the  said  pretended  location  of  its  railroad  and  line 
of  right  of  way  on  the  said  right  of  way  and  grade  of  your  orator 
and  its  predecessors  in  interest,  and  also  basing  their  pretended  right 
upon  said  erroneous  decision  of  the  said  Register  and  Receiver,  and 
which  has  as  heretofore  alleged,  been  reversed  by  the  said  Commis- 
sioner of  the  General  Land  Office,  and  by  the  Secretary  of  the  In- 
terior, claim  a  right,  title  and  interest  in  and  to  the  said  roadbed  and 
right  of  way,  superior  to  your  orator,  and  seek  to  exclude  your  orator 
therefrom. 

That  the  said  defendants  and  their  said  agents,  officers,  serv- 

5198  ants  and  employees  have  confederated  together  for  the  pur- 
pose of,  and  with  the  intention  of,  by  the  means  of  the  barri- 
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cade,  barbed  wire  fence  and  other  contrivances  aforesaid,  and  are 
designing  and  intending  to  unlawfully,  forcibly  and  violently  inter- 
fere with,  obstruct,  and  prevent  your  orator  from  peaceably  and  law- 
fully occupying,  possessing,  using  and  enjoying  its  said  right  of  way 
and  roadbed,  and  peaceably  continuing  to  construct  its  railroad 
thereon. 

That  the  said  C.  O.  Whittemore  is  the  attorney  in  charge  of  and 
directing  the  operations  of  the  said  companies  and  their  said  em- 
ployees; that  he  has  been  personally  upon  the  said  roadbed  and 
grade  and  threatened  violent  resistance. 

That  as  an  indication  and  evidence  of  the  lawless  purpose  con- 
ceived by  the  said  Whittemore  and  the  other  defendants  herein,  and 
the  expectation  of  violence,  the  said  Whittemore  heretofore,  on  the 
20th  day  of  April,  1901,  sent  a  communication  to  Jacob  Johnson,  the 
Sheriff  of  Lincoln  County,  Nevada,  showing  the  intention,  purpose 
and  expectation  of  the  said  C.  O.  Whittemore  and  his  confederates 
and  other  defendants  herein;  that  the  said  communication  dated  as 
aforesaid,  is  of  the  following  tenor,  to  wit : 
"  Jake  Johnson,  Sheriff  of  Lincoln  County,  Delamar,  Nev., 

You  will  please  take  notice  that  under  a  decision  of  the  United 
States  Land  Office,  and  pursuant  to  the  laws  of  the  United  States, 
the  men  in  the  employ  of  the  San  Pedro,  Los  Angeles  &  Salt  Lake 
Railroad  Company  are  in  lawful  possession  of  a  certain  right  of  way 
and  railroad  grade  extending  in  a  southwesterly  direction  from  a 
point  on  the  state  line  between  Utah  and  Nevada,  near  Uvada, 
5199  a  distance  of  about  forty  (40)  miles,  to  Clover  Valley  Junc- 
tion, and  extending  thence  northwesterly  a  distance  of  about 
thirty -five  (35)  miles  to  within  about  three  miles  of  Pioche,  and  that 
a  forcible  entry  on  said  grade  and  a  forcible  disturbance  of  the  pos- 
session of  said  company  is  threatened  by  certain  persons  in  the 
employ  of  the  Oregon  Short  Line  Railroad  Company,  and  the  Utah, 
Nevada  and  California  Railroad  Company,  and  that  the  men  em- 
ployed by  the  said  San  Pedro,  Los  Angeles  &  Salt  Lake  Railroad 
Company  will  be  compelled  to  defend  their  possession,  but  desire  to 
avert  violence;  and  therefore  I  demand  that  you  send  a  sufficient 
force  to  protect  our  peaceable  possession  of  said  right  of  way  and 
grade,  and  prevent  criminal  aggression  thereon  by  other  persons. 

Under  the  laws  of  Nevada,  a  forcible  entry  and  disturbance  of 
peaceable  possession  without  title  and  by  force  is  a  crime,  which  it 
is  your  duty  as  a  peace  officer  to  avert,  when  advised  that  such  a  crime 
is  threatened;  and  unless  you  take  the  necessary  steps  to  prevent 
the  threatened  violation  of  the  law,  we  will  be  compelled  to  call  upon 
the  Governor  for  such  protection. 

Signed  "  C.  O.  Whittemore." 

And  your  orator  alleges  that  notwithstanding  the  said  pretence 
so  made  by  the  said  Whittemore  of  the  said  persons  being  in  lawful 
possession  of  the  said  grade,  your  orator  alleges  the  facts  to  be,  that 
at  and  near  the  said  tunnel  No.  1  hereinbefore  described,  and  where 
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the  said  barricade  and  obstructions  have  been  erected  on  and  across 
the  said  railway,  grade,  the  said  defendants  have  congregated 

5200  one  hundred  men  or  more  near  together;  and  they  are  not 
engaged  in  railroad  work  or  in  the  construction  of  a  railroad 

as  the  said  defendants  represent  and  pretend;  but  on  the  contrary, 
they  have  been  camped  at  said  place  for  several  days  past,  engaged 
only  in  constructing  barricades  and  obstructions  to  the  progress  of 
your  orator  in  the  prosecution  of  its  work  of  completing  its  said  rail- 
road, and  are  so  congregated  and  held  in  said  position  for  the  purpose 
of  unlawfully,  forcibly  and  with  violence,  obstructing  and  interfering 
with  the  further  prosecution  by  your  orator  of  its  said  work. 

That  the  said  defendant,  the  San  Pedro,  Los  Angeles  &  Salt  Lake 
Railroad  Company,  pretends  that  it  is  incorporated  for  the  purpose 
of  constructing  a  railroad  from  San  Pedro  and  Los  Angeles  in  the 
State  of  California,  to  Salt  Lake  City  in  the  State  of  Utah,  a  dis- 
tance of  eight  hundred  (800)  miles  or  thereabout;  that  said  company 
has  not  located  any  portion  of  said  line  and  is  not  pretending  to  do 
any  work  elsewhere  than  upon  the  said  grade  belonging  to  your 
orator,  at  a  point  more  than  three  hundred  (300)  miles  distant  from 
Salt  Lake  City,  and  between  four  and  five  hundred  (400  and  500) 
miles  from  San  Pedro  and  Los  Angeles. 

That  at  the  said  place  where  the  said  defendants  are  pretending 
to  construct  said  railroad,  they  have  no  railroad  material,  ties  or 
iron,  nor  facilities  for  transportation,  or  anything  requisite  and  neces- 
sary to  the  successful  building  and  operation  of  a  railroad ;  and  no 
means  of  transportation  from  said  point,  either  to  Salt  Lake  City  or 
Los  Angeles,  except  by  means  of  teams,  all  of  which  facts  are 

5201  inconsistent  with  any  reasonable,  intelligent  or  real  purpose 
of  constructing  a  railroad;  but  on  the  contrary,  show  the 

intention  of  the  defendants  and  their  said  confederates  to  merely 
obstruct  and  interfere  with  the  operations  of  your  orator  in  prose- 
cuting its  work  of  building  its  said  railroad. 

19.  Your  orator  had  well  hoped  that  the  said  defendant,  their 
agents  and  servants,  would  not  impede,  embarrass,  delay  or  obstruct 
your  orator  in  the  work  of  constructing  its  said  railroad,  and  would 
not  (now)  permit  your  orator  to  construct  without  delay,  hindrance  or 
obstruction,  and  to  maintain  and  operate  its  railroad  upon  said  grade 
and  roadbed  granted  under  said  Act  of  Congress  as  aforesaid;  but 
that  said  defendants,  their  agents  and  servants,  conspiring  and  con- 
federating together  as  aforesaid,  have  without  right,  wrongfully 
and  unlawfully  set  up  a  claim  of  title,  interest  and  ownership  in  and 
to  said  railroad  right  of  way,  grade  and  roadbed;  and  their  said 
action  is  pretended  by  them  to  be  based  upon  and  is  made  by  them, 
as  they  claim,  under  the  provisions  of  the  said  Act  of  Congress ;  and 
your  orator  says  that  the  said  acts,  claims  and  pretenses  of  the  said 
defendants,  their  agents  and  servants,  and  their  said  claim  of  owner- 
ship of  the  said  right  of  way,  roadbed  and  grade  and  the  making  and 
filing  of  a  claim  of  right  under  said  maps  of  the  Utah  &  California 
Railway  Company,  as  aforesaid,  casts  a  cloud  upon  the  right,  title 
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and  interest  of  your  orator  to  said  right  of  way,  roadbed  and  grade, 
and  the  improvements  thereon,  and  the  title  of  your  orator  to  its  said 
railroad  now  constructed  and  in  process  of  construction  upon  the 
same. 

5202  20.  Your  orator  further  alleges  that  the  defendants,  their 
agents  and  servants,  by  their  said  acts  of  entry  upon  said  right 

of  way  in  force,  as  aforesaid,  and  by  cutting  and  throwing  the  said 
rocks  and  timber  into  the  said  cuts,  and  by  posting  the  said  force  of 
men  upon  said  line  of  right  of  way,  are  unlawfully  excluding  your 
orator  and  its  agents  and  servants  therefrom,  and  are  thereby  hinder- 
ing, delaying  and  impeding  your  orator,  its  agents  and  servants,  in 
the  work  of  constructing  its  said  railroad,  and  very  materially  adding 
to  the  expense  and  cost  of  said  work  of  construction;  all  of  which 
acts  and  doing  of  the  said  defendants  are  contrary  to  equity  and  good 
conscience  and  against  your  orator's  rights. 

Wherefore,  your  orator  invokes  the  aid  of  this  Honorable  court, 
and  prays: 

First.  That  all  of  the  right,  title,  claim  and  interest  in  and  to  said 
railroad  right  of  way,  roadbed  and  grade  shown  and  indicated  upon 
sair\  maps  and  plats  filed  with  the  Department  of  the  Interior  by  the 
Oregon  Short  Line  and  Utah  Northern  Railway  Company  and  by 
your  orator,  be  fully,  absolutely  and  completely  settled  and  declared  in 
your  said  orator,  free  and  clear  of  any  claim,  right,  title  or  interest 
of  the  defendants,  the  Utah  &  California  Railway  Company,  the 
San  Pedro,  Los  Angeles  &  Salt  Lake  Railroad  Company,  or  the 
Empire  Construction  Company,  and  each  and  every  of  them  or  any 
of  the  other  defendants  herein,  and  that  all  of  the  pretended  claim, 
right,  title  and  interest  of  the  said  defendants  and  each  and 

5203  every  of  them  in  and  to  said  right  of  way,  roadbed,  grade, 
embankments  and  improvements  thereon,  be  found  and  decreed 

to  be  of  no  effect  as  against  the  right,  title,  claim  and  interest  of  your 
orator. 

Second.  That  the  said  defendants,  and  each  and  every  of  them, 
may  be  forever  enjoined  and  restrained  from  in  any  way  or  manner 
entering  upon  said  railroad  right  of  way,  and  from  interfering  with, 
hindering,  delaying  or  impeding  your  said  orator,  its  agents  and 
servants,  in  any  way  or  manner  whatever,  in  the  construction,  main- 
tenance, management  and  operation  of  the  said  railroad  right  of  way, 
or  the  railroad  constructed  or  to  be  constructed  thereon  by  your  orator ; 
and  that  upon  the  final  hearing  hereof,  your  orator  may  be  declared 
and  found  to  be  the  absolute  owner  of  all  of  said  railroad  right  of 
way,  roadbed,  grade  and  improvements,  and  that  the  said  defendants 
have  no  right,  title  or  interest  therein  or  thereto;  that  each  of  the 
said  defendants  may  be  required  to  show  why  your  orator  should 
not  have  the  relief  hereby  prayed,  and  to  answer  all  arid  singular 
the  matters  and  allegations  in  this  bill  stated,  but  not  under  oath, 
answer  under  oath  being  hereby  expressly  waived,  and  that  the  com- 
plainant, your  orator,  may  have  such  other  and  further  relief  as  the 
nature  of  its  case  may  require. 
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And  may  it  please  your  Honors  to  grant  unto  your  orator  a  writ 

of  subpcena,  to  be  directed  to  the  defendants,  the  Utah  &  California 

Eailway  Company,  the  San  Pedro,  Los  Angeles  &  Salt  Lake  Eailroad 

Company,  the  Empire  Construction  Company,  commanding  them, 

and  each  of  them,  at  a  time  and  under  a  certain  penalty  therein 

5204  to  be  limited,  to  appear  before  this  honorable  court,  and  then 
and  there  to  stand  to,  perform  and  abide  such  further  order 

and  direction  and  decree  as  to  this  Honorable  Court  shall  seem  meet. 

And  may  your  Honors  also  grant  a  writ  of  injunction  therein 
and  whereby  the  said  defendants  above  mentioned,  and  each  and 
every  one  of  them,  and  also  each  and  every  of  their  servants,  agents 
and  employees,  should  be  enjoined  and  restrained,  until  the  further 
order  of  this  Honorable  Court,  from  in  any  manner  setting  up  any 
claim  of  right,  title  or  interest  in  and  to  said  roadbed,  right  of  way, 
premises  and  property,  and  from  in  any  way  or  manner  interfering 
with,  hindering,  impeding  or  delaying  your  orator,  in  any  manner 
whatever,  in  the  free  use  and  enjoyment  of  the  said  right  of  way,  as 
shown  upon  said  maps  of  your  said  orator,  filed  by  it  and  as  shown 
upon  said  maps  and  profiles  of  the  said  right  of  way  as  formerly  filed 
by  the  said  Oregon  Short  Line  and  Utah  Northern  Eailway  Com- 
pany and  from  in  any  manner  interfering  with,  hindering,  delaying 
or  impeding  your  orator  in  or  about  the  construction,  maintenance 
and  operation  of  the  railroad  in  and  upon  the  lines  of  the  said  right 
of  way. 

And  so  your  orator  will  ever  pray. 

C.  S.  VaeiaNj 
P.  L.  Williams, 
Solicitors  for  Complainant. 

Of  counsel — 

Trenmoe  Coffin. 

5205  united  states  of  america. 

District  of  Utah, 

County  of  Salt  Lake,  ss: 
W.  H.  Bancroft,  being  duly  sworn  deposes  and  says: 
That  he  is  an  officer,  to  wit :  the  President  of  the  Utah,  Nevada  & 

California  Eailroad  Company,  the  complainant  herein,  and  makes 

this  verification  upon  its  behalf. 

He  further  says  that  the  foregoing  bill  of  complaint  has  been 

read  by  him,  and  that  he  knows  the  contents  thereof,  and  that  the 

same  are  true  of  his  own  knowledge,  except  as  to  those  matters 

therein  stated  and  alleged  on  information  and  belief,  and  that  as  to 

those  matters  he  believes  it  to  be  true. 

W.  H.  Bancroft. 

Subscribed  and  sworn  to  before  me  this  26th  day  of  April,  1901. 
(seal.)  Jerrold  E.  Letcher, 

Clerk  United  States  Circuit  Court  District  Utah. 
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Q.  I  show  you  Complainant's  Exhibit  171.    What  is  that  paper? 

A.  This  is  the  answer  of  the  defendant  the  San  Pedro,  Los  Angeles 
&  Salt  Lake  Railroad  Company  to  the  amended  and  supplemental 
bill  of  the  complainant  in  that  case. 

Q.  I  show  you  Complainant's  Exhibit  172.    What  is  that? 

A.  This  is  a  copy  of  the  amended  and  supplemental  bill  of  com- 
plaint in  the  case  in  question. 

5206  Mr.  Severance.  I  offer  in  evidence  Complainant's  Exhibits 
171  and  172. 

Complainant's  Exhibit  171  is  as  follows : 

Complainant's  Exhibit  171.     (Whittemore.) 

IN  THE  CIRCUIT  COURT  OF  THE  UNITED  STATES,  NINTH  CIRCUIT,  DISTRICT 

OF  NEVADA. 

Utah,  Nevada  and  California  Railroad  Company,  Complainant, 

vs. 
The  Utah  &  California  Railway  Company,  The  Empire  Construction 
Company,  San  Pedro,  Los  Angeles  and  Salt  Lake  Railroad  Com- 
pany, C.  O.  Whittemore,  T.  E.  Gibbon,  J.  Ross  Clark,  Adam  Paul, 
Virgil  Kelly  and  H.  B.  Maxson,  Defendants. 

ANSWER  AND  CROSS  BILL  OF  THE  DEFENDANT  SAN  PEDRO,  LOS  ANGELES  AND 
SALT  LAKE  RAILROAD  COMPANY. 

Comes  now  the  defendant  San  Pedro,  Los  Angeles  and  Salt  Lake 
Railroad  Company,  and  answering  the  amended  and  supplemental 
bill  of  the  complainant  herein : 

5207  I.  Admits  that  the  defendant  The  Utah  &  California  Rail- 
way Company  has  conveyed  to  the  defendant  San  Pedro,  Los 

Angeles  and  Salt  Lake  Railroad  Company,  all  of  its  right,  title, 
estate  and  interest  in  and  to  that  certain  railroad  right  of  way  and 
grade  extending  from  a  point  on  the  Utah-Nevada  state  line  near 
Uvada  in  a  southwesterly  direction  a  distance  of  about  forty  (40) 
miles  to  Clover  Junction,  and  thence  in  a  northwesterly  direction 
about  thirty  (30)  miles  to  a  point  near  Pioche,  in  Lincoln  County, 
Nevada;  but  denies  that  the  said  railroad  right  of  way  and  grade 
or  any  part  thereof  was  ever  acquired  by  complainant  from  the 
United  States  under  or  by  virtue  of  its  adoption  of  its  route  or  con- 
struction of  its  road,  or  the  filing  of  maps  and  profiles  of  its  road  in 
the  proper  land  office  of  the  United  States,  or  with  the  Department 
of  the  Interior  of  the  United  States,  or  by  the  approval  of  said  maps 
by  the  Secretary  of  the  Interior,  or  by  its  compliance  with  the  act 
of  Congress  of  March  3,  1875,  entitled  "An  act  granting  to  railroads 
the  right  of  way  across  the  public  lands  of  the  United  States,"  or 
with  the  rules  and  regulations  of  the  Department  of  the  Interior  of 
the  United  States  made  in  respect  thereto,  or  otherwise.  Admits 
that  the  defendant  San  Pedro,  Los  Angeles  and  Salt  Lake  Railroad 
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Company  now  claims  under  such  conveyance  the  right,  title  01 ■inter- 
est formerly  claimed  and  held  by  the  said  defendant  The  Utah  & 
California  Eailway  Company.  , 

II.  Denies  that  the  maps  and  profiles  of  complainants  adopted 
line  of  railroad  from  Uvada  to  Clover  Valley  Junction,  except  as  to 

that  part  thereof  on  surveyed  lands,  was  approved  by  ^ the 
5207    Secretary  of  the  Interior  upon  the  24th  day  of  April,  1901, 
or  upon  any  other  date,  or  at  all. 

III.  Denies  that  the  maps  and  profiles  of  complainants  branch 
line  of  railroad  extending  from  Clover  Valley  Junction,  to  or  near 
the  town  of  Pioche,  in  the  State  of  Nevada,  were  since  the  filing  of 
complainant's  original  bill,  duly  or  otherwise  approved  by  the  Sec- 
retary of  the  Interior  on  the  day  of  1901,  or  at  any  other 

time,  or  at  all. 

IV.  Denies  upon  information  and  belief  that  smce  the  commence- 
ment of  this  suit,  or  at  any  other  time,  the  complainant  has  caused 
surveys  to  be  made  of  its  line  of  location  of  its  railroad,  or  caused 
maps  or  profiles  to  be  prepared  showing  the  line  of  right  of  way  for 
its  railroad  from  Clover  Valley  Junction  southwesterly,  or  m  any 
other  direction  across  the  State  of  Nevada,  to  the  western  boundary 
thereof,  or  for  any  part  of  said  distance,  or  that  it  caused  to  be  filed 
in  the  proper  or  any  land  office  of  the  United  States  its  said  maps  or 
profiles  of  its  said  line  of  right  of  way  for  its  railroad  across  the 
public  lands  of  the  United  States,  or  across  any  lands  whatever  from 
Clover  Valley  Junction,  aforesaid,  southwesterly,  or  in  any  other 
direction,  or  across  the  State  of  Nevada,  or  any  part  thereof,  or 
through  the  County  of  Lincoln,  Nevada,  or  through  any  part  thereof 
to  the  western  boundary  of  said  State  of  Nevada,  or  for  any  part  of 
said  distance,  or  elsewhere,  or  that  its  said  maps  or  profiles  of  the 
route  and  line  of  its  said  right  of  way  were  submitted  to  the  Secre- 
tary of  the  Interior,  and  by  said  Secretary  of  the  Interior  on 

6209     the  day  of  1901,  or  at  any  other  time,  duly  or 

otherwise  approved  in  pursuance  to  or  in  compliance  with  the 
terms  of  the  Statute  of  the  United  States  hereinbefore  referred  to,  or 
at  all. 

V.  Denies  upon  information  and  belief  that  complainant  has  duly 
or  otherwise  adopted  the  line  of  right  of  way  described  upon  and 
embraced  in  said  maps  or  profiles,  as  the  line  of  right  of  way  for  its 
said  railroad,  or  that  it  owns  or  holds  the  same  under  or  by  virtue 
of  the  said  Act  of  Congress,  or  the  compliance  of  complainant  there- 
with, or  with  the  rules  and  regulations  of  the  Department  of  the 
Interior  made  in  respect  thereto,  or  otherwise. 

VI.  Denies  upon  information  and  belief  that  the  complainant  since 
the  filing  of  its  said  original  bill  has  continuously,  or  at  all  prose- 
cuted the  work  of  construction  of  its  railroad  upon  the  line  of  rail- 
road right  of  way  indicated  and  shown  in  its  said  approved,  or  any 
maps  and  under  any  right  or  title  thereto  conferred  upon  it  by  the 
United  States,  or  under  the  act  of  Congress  of  the  United  States 
aforesaid,  or  that  it  now  has  in  operation  twenty-three  (23)  miles  or 
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any  number  of  miles  of  railroad  in  or  upon  any  line  of  right  of  way 
from  the  Utah-Nevada  state  line  in  the  direction  of  and  towards 
Clover  Valley  Junction  in  which  said  complainant  has  any  title  or 
interest. 

Denies  upon  information  and  belief  that  complainant  has  procured 

or  has  on  hand  a  very  large  amount,  or  any  amount  of  track  material, 

or  that  it  is  actively,  or  continuously,  or  earnestly,  or  other- 

5210  wise  prosecuting  its  work  of  preparing  any  railroad  right  of 
way,  or  roadbed,  or  construction  upon  any  railroad  right  of 

way  through  Clover  Valley  Junction,  and  toward  the  western  bound- 
ary of  the  State  of  Nevada,  owned  by  the  complainant,  or  in  which 
complainant  has  any  interest  whatever.  Denies  that  complainant 
intends  or  expects  diligently,  or  in  due  course  of  work,  or  as  rapidly 
as  practicable,  or  otherwise,  to  lay  down  or  construct  the  whole  line 
of  railroad  or  any  part  thereof,  or  including  the  railroad  upon  any 
branch  line  owned  by  defendant,  or  in  which  it  has  an  interest 
towards  Pioche. 

VII.  Denies  that  since  the  commencement  of  this  suit,  and  since  any 
valid  survey  by  complainant  of  its  said  main  or  any  line  from  the 
Utah-Nevada  State  Line  near  the  town  of  Uvada  southwesterly  past 
Clover  Valley  Junction  to  the  Nevada-California  State  Line,  or  since 
the  making  or  filing  of  its  said  or  any  maps,  the  defendant  San 
Pedro,  Los  Angeles  and  Salt  Lake  Railroad  Company,  or  its  agents, 
or  servants,  have  entered  upon  complainant's  said  adopted,  mapped 
or  approved  line  of  right  of  way  for  the  alleged  purpose  of  locating 
or  constructing  thereon  a  railroad,  or  for  any  other  purpose,  or  at  all. 

Denies  upon  information  and  belief  that  the  defendant  San  Pedro, 
Los  Angeles  and  Salt  Lake  Railroad  Company  has  ever  at  any  time 
entered  upon  any  premises  or  property  of  the  complainant  unlaw- 
fully, or  wholly  without  right,  or  at  all. 

Admits  that  on  or  about  the  14th  day  of  May,  1901,  complainant 
served  upon  C.  D.  Moore  and  upon  C.  O.  Whittemore  the 

5211  notices  set  forth  in  paragraph  7  of  complainant's  amended  and 
supplemental  bill.     Denies  that  defendant  is  continuing  at 

divers  places  along  any  line  of  right  of  way  of  complainant  to  enter 
upon  or  to  interfere  with  complainant's  possession  of  its  line  of  right 
of  way  in  defiance  of  complainant's  rights  or  without  lawful  author- 
ity or  any  authority  whatever,  or  at  all.  Denies  that  the  San  Pedro, 
Los  Angeles  and  Salt  Lake  Railroad  Company,  or  its  co-defendants 
herein,  their  engineers,  or  agents,  or  servants,  or  employees,  or  either 
or  any  of  them,  have  entered  upon  the  said  or  any  right  of  way  of 
complainant  at  a  point  about  three  miles  from  said  Clover  Valley 
Junction,  or  at  a  point  upon  said  or  any  right  of  way  of  the  main  line 
or  any  line  of  railroad  of  complainant  distant  about  forty-three  (43) 
miles  southeasterly  from  Uvada,  or  at  any  other  point  or  points  upon 
the  said  or  any  right  of  way  of  complainant,  and  with  a  force  of  men 
are  constructing  a  grade  for  a  short  or  any  distance,  or  that  said 
defendants  are  also  at  another  point  distant  about  thirty  (30) 
miles  from  the  place  last  aforesaid,  and  about  seventy-three  (73) 
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miles  from  Uvada,  and  within  the  said  or  any  right  of  way  of  com- 
plainant or  elsewhere  within  or  upon  any  right  of  way  of  complain- 
ant with  any  force  of  men,  or  teams,  have  entered  upon  said  right  of 
way,  or  any  right  of  way  of  complainant,  or  are  pretending  to  con- 
struct, or  are  constructing,  a  railroad  grade  at  said  last  named  point, 
or  at  any  point  or  points,  or  any  right  of  way  of  complainant's 
whatever. 

Denies  that  said  defendant  has  ever  entered  or  intruded 

5212  upon  any  right  of  way  of  the  complainant  at  said  or  any  places, 
or  that  said  defendant  has  ever  committed  any  act  not  in 

good  faith,  or  for  the  purpose  of  obstructing  complainant  in  the 
peaceable  prosecution  of  the  construction  of  its  railroad.  Denies 
that  said  defendant,  or  its  engineers,  agents,  or  servants  are  threat- 
ening at  other  points  or  places  along  the  said  or  any  line  of 
railroad  right  of  way  of  complainant  to  enter  thereon,  or  to  other- 
wise obstruct  or  impede  complainant  in  the  prosecution  of  its  said 
work,  or  to  defeat  it  of  the  peaceable  and  quiet  possession  or  use  of 
its  property. 

VIII.  Denies  that  the  deed  taken  and  received  on  the  6th  day  of 
May,  1901,  by  said  San  Pedro,  Los  Angeles  and  Salt  Lake  Railroad 
Company  from  James  A.  Nesbitt,  as  treasurer  of  the  County  of  Lin- 
coln, State  of  Nevada,  was  a  pretended  deed  or  conveyance,  or  that 
said  deed  pretended  to  convey  from  said  James  A.  Nesbitt,  as  treas- 
urer of  said  County  of  Lincoln,  Nevada,  to  said  San  Pedro,  Los  An- 
geles and  Salt  Lake  Railroad  Company  the  property  described  in 
paragraph  eight  (8)  in  complainant's  said  amended  and  supple- 
mental bill,  but  on  the  contrary,  defendant  avers  that  said  deed  was 
a  good  and  sufficient  deed  and  conveyed  to  said  San  Pedro,  Los 
Angeles  and  Salt  Lake  Railroad  Company  the  property  described  in 
said  paragraph  eight  (8). 

IX.  Denies  that  the  agreement  entered  into  on  the  6th  day  of  May, 
1901,  by  the  defendant  San  Pedro,  Los  Angeles  and  Salt  Lake  Rail- 
road Company  with  John  Simpson,  Chairman  of  the  Board  of  County 

Commissioners  set  forth  in  paragraph  nine  (9)  of  complain- 

5213  ant's  amended  and  supplemental  bill  was  a  pretended  agree- 
ment, but  on  the  contrary,  defendant  alleges  that  the  same  was 

bona  fide,  and  made  for  a  valuable  consideration. 

X.  Admits  that  on  the  6th  day  of  May,  1901,  the  defendant  San 
Pedro,  Los  Angeles  and  Salt  Lake  Railroad  Company  appeared  be- 
fore the  Board  of  County  Commissioners  of  Lincoln  County,  Nevada, 
and  procured  said  Board  to  make  and  adopt  the  resolution  set  forth 
in  paragraph  ten  (10)  of  complainant's  said  amended  and  supple- 
mental bill.  Denies  that  said  Board  of  County  Commissioners  had 
no  jurisdiction,  power,  or  authority  to  make  or  adopt,  pass  or  approve 
said  resolution,  or  that  said  resolution  was  or  is  without  authority  of 
law  or  void,  or  that  all  or  any  of  the  acts  done  by  said  Board  and  by 
the  officers  of  said  county  thereunder  were  or  are  void,  or  of  no  effect. 

XL  Denies  that  said  contract  or  agreement  made,  executed  and 
delivered  by  said  John  Simpson,  as  Chairman  of  said  Board,  was 
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executed  by  him  on  behalf  of  said  County  without  any  lawful  or 
valid  authority,  or  that  said  agreement  was  or  is  wholly  ineffectual 
or  void  or  made  without  lawful  authority  or  jurisdiction  in  the 
premises. 

XII.  Denies  that  said  deed  made  by  the  said  James  A.  Nesbitt,  as 
treasurer,  to  said  San  Pedro,  Los  Angeles  and  Salt  Lake  Railroad 
Company,  was  made,  executed  or  delivered  without  lawful  authority ; 
that  neither  said  Board  of  County  Commissioners  or  the  said  James 
A.  Nesbitt  had  any  power,  jurisdiction,  or  authority  to  make  said 
deed,  or  to  make,  execute,  and  deliver  the  same,  or  that  said  deed  was 

or  is  wholly  void.  Denies  that  the  entry  and  recording  of  said 
5214    deed  upon  the  records  of  said  Lincoln  County,  Nevada,  tends 

to  or  does  cast  a  cloud  upon  the  title  of  complainant  to  any 
property  or  premises  of  the  complainant  in  said  county  or  State. 

XIII.  Denies  that  the  right,  title,  estate,  and  interest  which  said 
San  Pedro,  Los  Angeles,  and  Salt  Lake  Eailroad  Company  under- 
took to  acquire  and  did  acquire  from  the  County  of  Lincoln,  and 
from  said  Nesbitt  the  treasurer  of  said  County,  by  the  deed  and  con- 
tract hereinbefore  mentioned,  arose  under  a  certain  pretended  or 
void  tax  deed,  whereby  the  said  County  claimed  to  have  acquired 
the  same  title  to  the  right  of  way,  roadbed  and  certain  property 
formerly  owned  by  the  Oregon  Short  Line  and  Utah  Northern  Rail- 
way Company,  under  or  by  virtue  of  a  pretended  assessment  of  the 
property  of  said  company  for  taxes  in  the  State  of  Nevada  for  the 
year  1893,  or  under  a  pretended  judgment  entered  by  the  Clerk  of  the 
District  Court  of  Lincoln  County,  Nevada,  on  or  about  the  18th 
day  of  April,  1894.  Denies  that  said  assessment  was  void,  or  inef- 
fectual, because  said  property  was  not  then  subject  to  the  taxing 
power  of  the  County  of  Lincoln,  Nevada,  or  for  any  other  reason,  or 
that  the  taxing  officers  of  said  County  had  no  jurisdiction  over  said 
property,  and  the  owners  thereof,  or  because  the  title  to  the  real 
estate  was  then  in  the  United  States,  or  that  there  was  no  property 
or  improvements  thereon  capable  of  separation  from  the  said  estate, 
or  because  said  property  was  not  capable  of  separation  from  the  fran- 
chise of  the  supposed  then  owner  of  a  possessory  right  thereto,  or 

because  no  proceedings  were  had  either  against  said  franchise, 
5215    or  to  subject  the  franchise,  or  the  property  to  the  said  taxing 

power  of  the  State  of  Nevada,  or  for  any  other  reason  or 
reasons  whatever. 

XIV.  Denies  that  the  deed  under  which  the  County  of  Lincoln 
derived  its  title  to  said  property  was  or  is  void,  and  in  like  manner 
denies  that  the  deed  under  which  the  defendant  San  Pedro,  Los 
Angeles  and  Salt  Lake  Railroad  Company  has  title,  was  or  is  invalid, 
or  void,  because  there  was  no  jurisdiction  in  the  Clerk  of  the  District 
Court  of  Lincoln  County,  Nevada,  nor  in  the  District  Court  of 
Lincoln  County,  Nevada,  to  make  and  enter  the  judgment  under 
which  it  is  claimed  a  sale  was  made  of  said  property,  and  upon  which 
said  deed  was  issued,  or  for  any  other  reason  or  reasons  whatever. 
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XV.  Denies  that  in  the  action  brought  on  or  about  the  17th  day 
of  January,  A.  D.  1894,  by  the  District  Attorney  of  the  County  of 
Lincoln,  in  the  State  of  Nevada,  in  the  name  of  the  State  of  Nevada 
against  the  Oregon  Short  Line  and  Utah  Northern  Kailway  Com- 
pany, and  others  as  alleged  in  paragraph  fifteen  (15)  of  complain- 
ant's said  amended  and  supplemental  bill,  a  pretended  summons  .was 
issued  out  of  said  Court,  and  under  the  seal  thereof,  but  alleges  that 
said,  summons  was  a  valid  summons  and  duly  and  regularly  issued. 
Denies  that  said  summons  did  not  require  the  defendants  in  said 
action  to  appear  and  answer  the  complaint  filed  in  said  Court  on  a 
day  certain,  not  less  than  thirty  (30)  nor  more  than  forty  (40) 
days  from  said  date  of  said  summons.    Admits  that  said  sheriff  of 

Lincoln  County,  Nevada,  on  the  27th  day  of  February,  1894, 

5216  made  and  endorsed  a  return  upon  said  summons  as  required 
by  law,  but  denies  upon7 information  and  belief  that  the  return 

endorsed  upon  said  summons,  as  set  forth  in  paragraph  fifteen  (15) 
of  complainant's  said  amended  and  supplemental  bill,  was  or  is 
the-  only  return  made  by  said  sheriff  of  his  acts  and  doings  under 
said  summons  and  in  said  proceedings.  Denies  upon  information 
and  belief  that  without  any  showing  in  said  proceedings  by  return, 
affidavit,  or  other  proof,  that  defendant  could  not  after  diligent 
search  be  found  within  said  county,  or  without  any  lawful  authority 
therefor,  or  without  any  jurisdiction  in  said  sheriff  or  in  said  pro- 
ceeding to  publish  the  same,  the  notice  of  suit  commenced,  signed 
by  the  District  Attorney  for  Lincoln  County,  Nevada,  was  published 
in  the  "  Pioche  Weekly  Record,"  a  newspaper  printed  and  published 
weekly  in  said  County  for  the  time  stated  in  said  paragraph  fifteen 
(15)  of  said  complainant's  amended  and  supplemental  bill.  Admits 
that  a  copy  of  the  affidavit  of  publication  made  by  the  publisher 
of  said  newspaper,  together  with  a  copy  of  said  notice  is  set  out  in 
Exhibit  "  B  "  annexed  to  said  complainant's  amended  and  supple- 
mental bill  and  made  a  part  thereof.  Denies  that  the  said  summons 
and  the  said  notice  in  the  particulars  stated  in  said  paragraph  fif- 
teen (15)  of  complainant's  said  amended  and  supplemental  bill  were 
or  are  contradictory,  or  that  the  same  were  or  are  contradictory  in 
any  particular  whatever,  or  that  each  were  or  are  in  violation  of 
any  statute  of  Nevada,  or  did  not  give  notice  as  provided  by  law 
to  the  railway  company  aforesaid,  and  to  any  other  claimant 

5217  known  or  unknown,  or  did  not  warrant  and  authorize  the 
entering  of  a  default  for  failing  to  answer  and  a  judgment 

thereon. 

XVI.  Denies  that  the  default  of  the  said  Oregon  Short  Line  and 
Utah  Northern  Railway  Company,  entered  upon  the  records  of  said 
Court  in  words  and  figures,  as  set  forth  in  paragraph  sixteen  (16)  of 
complainant's  said  amended  and  supplemental  bill,  was  or  is  a  pre- 
tended default,  but  on  the  contrary,  this  defendant  avers  that  said 
default  and  the  entry  thereof  by  the  Clerk  of  said  Court,  is  good  and 
valid.  Denies  that  the  judgment  entered  by  said  Court,  pursuant  to 
said  default,  against  said  Oregon  Short  Line  and  Utah  Northern 
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Railway  Company,  in  words  and  figures  as  set  forth  in  paragraph 
sixteen  (16)  of  complainant's  said  amended  and  supplemental  bill, 
was  a  pretended  judgment,  or  that  the  same  was  pursuant  to  a  pre- 
tended default,  or  that  the  same  was  entered  in  vacation  and  not  in 
term  time  of  said  Court.  Denies  that  the  said  Clerk  was  without 
jurisdiction  and  power  to  take,  make  and  enter  such  default  as  against 
the  Oregon  Short  Line  and  Utah  Northern  Railway  Company,  under 
the  laws  of  the  State  of  Nevada.  Denies  that  said  Clerk  was  not 
authorized  to  or  had  no  power  and  jurisdiction  to  enter  a  judgment 
upon  said  complaint  against  said  Oregon  Short  Line  and  Utah  North- 
ern Railway  Company,  or  that  the  judgment  entered  by  said  Clerk 
was  without  authority  or  jurisdiction,  or  was  or  is  void.  Denies  on 
information  and  belief  that  there  was  any  want  of  jurisdiction  of 
said  Clerk  to  enter  said  judgment,  or  that  said  judgment  was 

5218  not  signed  by  said  Clerk  of  said  Court,  or  that  no  legal  sum- 
mons was  ever  issued  and  served  upon  said  Oregon  Short  Line 

and  Utah  Northern  Railway  Company,  or  that  no  legal  notice  was 
ever  published  and  given  as  required  by  law,  giving  said  Company 
notice  of  said  action,  or  that  the  property  described  in  said  com- 
plaint was  not  subject  to  the  taxing  power  of  the  State  of  Nevada 
and  the  taxing  power  of  the  taxing  officers  of  the  County  of  Lincoln 
in  said  State  of  Nevada,  or  that  the  title  to  the  real  estate  was  then 
in  the  United  States,  or  that  there  was  no  propery  or  improvement 
thereon  capable  of  separation  from  said  estate,  or  that  said  right  of 
way  was  not  subject  to  sale  under  said  tax  proceedings,  and  under 
the  execution  issued  under  the  said  judgment  and  separate  and  apart 
from  the  franchise  of  the  defendant,  or  that  said  judgment  was  never 
at  any  time  entered  up  as  such  by  the  District  Court  of  Lincoln 
County,  Nevada,  at  any  regular  or  stated,  or  any  term  thereof,  or 
that  the  Court  never  at  any  time  entered  or  made  any  judgment 
whatever  upon  said  complaint  of  the  State  of  Nevada  set  forth  in 
Exhibit  "A"  annexed  to  complainant's  said  amended  and  supple- 
mental bill,  or  that  said  judgment  for  any  reason  or  reasons  whatever 
was  or  is  void,  or  of  no  effect.  Denies  that  the  execution  issued  by 
the  Clerk  of  said  Court  on  the  19th  day  of  April,  A.  D.  1894,  a  copy 
of  which  execution  is  annexed  to  the  complainant's  amended  and 
supplemental  bill,  marked  Exhibit  "  B  "  and  made  a  part  thereof,  is 
a  pretended  execution,  or  that  the  levy  and  sale  of  the  property  afore- 
said and  particularly  described  in  said  complainant's  amended 

5219  and  supplemental  bill,  was  a  pretended  levy  and  sale;  but  on 
the  contrary,  this  defendant  is  informed  and  believes  and  so 

avers  that  the  said  execution  is  good  and  valid;  that  the  same  was 
regularly  issued  by  said  Clerk  and  the  levy  and  sale  thereunder  by 
the  sheriff  of  Lincoln  County  was  in  all  respects  good  and  valid. 
Denies  that  the  levy  of  said  execution  under  said  judgment,  was  or 
is  void,  or  that  said  property  could  not  be  seized,  taken  and  held  in 
execution  separate  and  apart  from  the  franchise  or  right  to  own 
same  under  the  laws  of  the  United  States  or  of  the  State  of  Nevada. 
Denies  that  at  the  sale  aforesaid,  W.  J.  Dooly,  then  treasurer  of  said 
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Lincoln  County,  assumed  to  become  the  purchaser  in  trust  for  said 
Lincoln  County  for  the  sum  of  Five  Thousand  and  Eighty -three  and 
02/100  Dollars  ($5083.02),  but  this  defendant  upon  information  and 
belief  and  therefore  alleges  that  said  Dooly  as  such  treasurer  did  in 
fact  become  the  purchaser  at  said  sale  in  trust  for  said  County  for  the 
sum  mentioned.  That  as  to  the  allegation  in  paragraph  sixteen  (16) 
of  complainant's  said  amended  and  supplemental  bill,  that  no  deed 
was  ever  executed  or  delivered  to  said  W.  J.  Dooly,  as  such  treasurer 
aforesaid,  and  that  no  deed  was  ever  executed  or  delivered  to  any  one 
until  on  or  about  the  20th  day  of  February  A.  D.,  1901,  when  the  said 
E.  D.  Turner  pretended  to  execute  and  deliver,  as  sheriff  of  Lincoln 
County,  Nevada,  although  he  was  not  then  such  officer,  unto  W.  J. 
Dooly,  treasurer  of  said  County  in  trust  for  Lincoln  County,  al- 
though said  Dooly  was  not  then  such  officer,  a  deed  of  the  prop- 
erty as  aforesaid  which  property  is  particularly  described  in 

5220  said  deed  as  "  the  possessory  right  to  surveyed  right  of  way 
for  railroad  of  sixty-five  miles,  more  or  less,  running  from  the 

state  line  on  the  east  southwesterly  down  Clover  Valley  Wash,  then 
north  up  Meadow  Valley  Wash,  to  within  three  miles  of  Pioche, 
with  sixty  miles,  more  or  less,  of  prepared  roadbed,  consisting  of 
cuts,  fills,  tunnels,  etc.  etc.,  and  known  as  the  Milford  and  Pioche  line 
of  the  Oregon  Short  Line  and  Utah  Northern  Railway  Company, 
situate  in  Lincoln  County,  Nevada;  together  with  all  and  singular 
the  tenements,  hereditaments  and  appurtenances  thereunto  belonging 
or  in  any  wise  appertaining. 

This  defendant  avers  that  it  has  no  knowledge,  information  or 
belief  sufficient  to  form  a  belief,  and  therefore  denies  that'  no  deed 
was  ever  executed  or  delivered  to  said  W.  J.  Dooly  aforesaid,  and 
denies  that  no  deed  was  ever  executed  or  delivered  to  any  one  until 
on  or  about  the  23rd  day  of  February  A.  D.  1901,  as  alleged  by  said 
complainant  in  said  paragraph  sixteen  (16)  of  said  amended  and 
supplemental  bill. 

Defendant  admits  that  a  deed  was  recorded  on  the  2nd  day  of 
March,  A.  D.  1901,  in  the  office  of  the  Recorder  of  Lincoln  County, 
Nevada,  as  stated  in  paragraph  sixteen  (16)  of  complainant's 
amended  and  supplemental  bill,  and  that  a  copy  of  said  deed  marked 
Exhibit  "  F  "  is  attached  to  and  made  a  part  of  said  amended  and 
supplemental  bill. 

XVII.  That  as  to  whether  or  not  at  all  times  during  the 
pendency  of  the  suit,  a  copy  of  the  judgment  roll  whereof  is 

5221  made  Exhibit  "A"  of  complainant's  amended  and  supplemental 
bill,  and  all  of  the  proceedings  thereunder,  the  said  Oregon 

Short  Line  and  Utah  Northern  Railway  Company  was  not  in  the 
actual  possession  or  use  of  its  said  property  or  any  part  thereof, 
nor  in  the  exercise  of  its  corporate  functions ;  that  all  of  its  property 
of  every  sort  and  character,  including  its  franchise  to  operate  a 
railroad  was  sequestered  and  held  by  the  court  in  the  Ames  cause 
in  the  original  bill  herein  referred  to,  this  defendant  has  not  suffi- 
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cient  information  on  which  to  base  a  belief,  and  therefore  denies 
the  same. 

Defendant  admits  that  by  virtue  of  the  contract  and  deed  afore- 
said, it  has  the  right  to  enter  in  and  upon  the  premises  described  in 
said  contract  and  deed  and  every  part  thereof,  and  admits  that  it 
claims  to  own,  and  does  own  the  same;  but  denies  that  it  claims  a 
right  to  enter  upon  any  right  of  way  of  the  complainant  derived 
from  the  United  States,  or  to  interfere  with  complainant's  possession 
of  any  such  right  of  way,  or  to  interfere  with  the  construction, 
maintenance  and  operation  of  complainant's  railroad  upon  such  right 
of  way.  Denies  that  it  uses  said  contract  or  said  deed  as  the  basis 
of  a  claim  against  complainant's  right  or  title  to  any  such  right  of 
way.  Denies  that  under  said  contract  and  deed  defendant  pretended 
to  have,  or  claimed  the  right  to  enter  upon  or  interfere  with  com- 
plainant in  its  use  and  occupancy  of  any  right  of  way  owned  by 
complainant,  or  the  use  of  its  franchise,  if  it  had  any,  in  respect  to 
the  construction  of  its  railroad  on  such  right  of  way.  Denies  that 
defendant  pretending  to  claim  some  other  and  further  right 

5222  and  title  derived  by  it  since  the  commencement  of  this  suit 
from  its  co-defendant  The  Utah  and  California  Railway  Com- 
pany, and  in  violation  of  any  rights  of  complainant  acquired  by  the 
survey  of  its  line,  or  the  adoption  of  its  route,  or  the  filing  or  approval 
of  its  maps,  interfere  with  or  obstruct  complainant,  as  in  complain- 
ant's original  bill  herein  charged  and  alleged. 

"Wherefore,  this  defendant  having  fully  answered,  confessed,  trav- 
ersed and  avoided  or  denied  all  the  matters  in  said  amended  bill  of 
complaint  material  to  be  answered  according  to  its  best  knowledge 
and  belief,  humbly  prays  this  Honorable  Court  to  enter  its  judgment, 
that  this  defendant  be  hence  dismissed  with  its  reasonable  costs  and 
charges  in  this  behalf  most  wrongfully  sustained. 

For  cross  complaint  and  for  affirmative  relief,  your  Orator  shows 
to  the  Honorable  Judges  of  the  Circuit  Court  of  the  United  States, 
Ninth  Circuit,  in  and  for  the  District  of  Nevada: 

First.  That  your  Orator  is  a  corporation  organized  and  existing 
under  and  by  virtue  of  the  laws  of  the  State  of  Utah;  that  it  has 
complied  with  the  laws  of  the  State  of  Nevada  concerning  the  con- 
struction, maintenance,  and  operation  of  a  railroad  in  the  State  of 
Nevada  by  a  railroad  corporation  organized  under  the  laws  of  another 
state,  and  that  it  is  now  engaged  in  the  construction  of  a  railroad  in 
said  State  of  Nevada. 

Second.  That    the    complainant    is    a    corporation    organ- 

5223  ized  and  existing  under  and  by  virtue  of  the  laws  of  the  State 
of  Nevada. 

Third.  That  your  Orator  has  caused  a  duly  certified  copy  of  its 
Articles  of  Incorporation  with  due  proof  of  its  organization  under 
the  same,  together  with  a  certified  copy  of  the  laws  of  the  State  of 
Utah,  under  which  it  is  organized,  to  be  filed  with  the  Secretary 
of  the  Interior  of  the  United  States. 
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Fourth.  That  your  Orator  is  organized  for  the  purpose  of,  and 
is  now  actively  engaged,  in  building,  acquiring,  holding  and  operat- 
ing a  line  of  railroad  from  Salt  Lake  City,  in  the  State  of  Utah, 
by  the  most  direct  and  feasible  route  to  the  harbor  of  San  Pedro  on 
the  shores  of  the  Pacific  Ocean  in  the  State  of  California ;  and  it  is 
authorized  by  its  Articles  of  Incorporation  to  carry  out  the  purpose 
of  its  organization. 

Fifth.  That  it  has  duly  and  regularly  caused  to  be  surveyed  and 
located  that  part  of  its  said  line  of  railroad  commencing  at  a  point 
known  as  Clover  Junction  in  the  County  of  Lincoln,  State  of  Nevada, 
extending  thence  in  a  southwesterly  direction  from  the  Meadow 
Valley  Wash  to  the  Nevada-California  State  line,  a  distance  of  about 
one  hundred  and  seventy-five  (175)  miles,  and  has  caused  to  be 
platted  and  duly  and  regularly  adopted  as  a  part  of  its  said  line  of 
railroad  that  part  of  said  line  surveyed  and  located  as  aforesaid  com- 
mencing at  said  Clover  Junction  and  extending  to  within  thirty  (30) 
miles  of  the  Nevada- California  State  line,  and  has  caused  maps 

5224  of  the  same  to  be  filed  with  the  Register  and  Receiver  of  the 
United  States  Land  Office  at  Carson  City,  Nevada,  to  be  for- 
warded to  the  Honorable  Secretary  of  the  Interior  for  approval,  in 
conformity  with  the  terms  and  provisions  of  an  Act  of  Congress 
of  the  United  States,  approved  March  3,  1875,  entitled,  "An  Act 
granting  to  railroads  the  right  of  way  through  the  public  lands  of 
the  United  States,"  and  the  regulations  and  requirements  of  the 
Secretary  of  the  Interior  of  the  United  States. 

Sixth.  Your  Orator  is  informed  and  believes  and  therefore  alleges 
that,  from  said  Clover  Junction  the  said  line  of  railroad  of  your 
Orator  surveyed,  located,  mapped,  and  adopted  as  aforesaid,  extends 
for  a  distance  of  six  and  six-tenths  (6.6)  miles  over  and  across  lands, 
the  title  to  the  most  of  which  lands  has  passed  from  the  United  States 
to  private  parties,  and  that  said  line  for  the  remaining  distance  to  the 
Nevada-California  State  line  extends  almost  entirely  over  and  across 
the  public  lands  of  the  United  States  most  of  which  lands  are 
unsurveyed. 

Seventh.  That  your  Orator  is  informed  and  believes  and  therefore 
charges  that  previous  to  the  survey,  location  and  adoption  of  its 
said  line  of  railroad  from  Clover  Junction  southwesterly  to  within 
thirty  (30)  miles  of  the  said  Nevada-California  State  line  as  afore- 
said, that  there  had  been  no  survey  or  location  of  a  line  of  railroad 
along  said  route,  or  any  part  thereof,  by  said  complainant.  Your 
Orator  is  informed  and  believes  and  therefore  charges  that,  on  or 
about  the  12th  day  of  April,  1901,  the  complainant  commenced  a 
pretended  survey  of  a  line  of  railroad  from  said  Clover  Junc- 

5225  tion  and  pretended  to  make  a  survey  and  location  of  a  line  of 
railroad  in  a  southwesterly  direction  down  said  Meadow  Val- 
ley "Wash  to  the  said  Nevada-California  State  line,  a  distance  of  about 
one  hundred  and  seventy-five  (175)  miles.  Your  Orator  is  informed 
and  believes  and  therefore  charges  that,  said  pretended  survey  and 
location  of  a  line  of  railroad  was  made  by  the  engineers  of  said  com- 
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plainant  for  the  entire  distance  thereof  in  eleven  (11)  days,  and  that 
the  first  thirty-six  (36)  miles  of  said  pretended  survey  through  the 
Meadow  Valley  Wash,  a  very  rough  and  broken  country  in  which  the 
location  of  numerous  curves  is  necessary,  was  made  in  less  than 
two  (2)  days.  Your  Orator  is  informed  and  believes  and  therefore 
charges  that,  the  survey  and  location  of  a  line  of  railroad  from  said 
Clover  Junction  through  said  Meadow  Valley  Wash  and  to  said 
Nevada-California  State  line  cannot  be  accurately  and  properly 
made,  or  made  at  all,  in  eleven  (11)  days,  or  in  less  time  than 
thirty  (30)  days;  and  that  the  survey  and  location  of  the  first  thirty- 
six  (36)  miles  of  a  line  of  railroad  through  said  Clover  Junction 
from  the  said  Meadow  Valley  Wash  cannot  be  accurately  and  prop- 
erly made,  or  made  at  all,  in  two  (2)  days  or  in  less  time  than  ten  (10) 
days.  Your  Orator  further  charges  that  it  commenced  the  survey 
and  location  of  its  said  line  of  railroad  from  said  Clover  Valley  Junc- 
tion on  the  8th  day  of  April,  1901,  and  with  the  exception  of  a  period 
of  about  fifteen  (15)  days,  prosecuted  said  survey  and  location  of 
said  line  continuously  and  vigorously,  and  was  unable  to  complete  the 
same  until  the  10th  day  of  July,  1901.     Your  Orator  is  in- 

5226  formed  and  believes  and  therefore  charges  that,  no  survey  or 
location  of  a  line  of  railroad  was  in  fact  made  by  plaintiff  from 

said  Clover  Junction  to  the  said  Nevada-California  State  line,  or  for 
any  part  of  said  distance,  and  that  no  stakes  were  set  by  said  com- 
plainant indicating  the  location  of  a  line  of  railroad  except  at  inter- 
vals and  many  miles  apart,  as  the  engineers  of  said  complainant  drove 
through  said  country  in  a  wagon.  Your  Orator  is  informed  and 
believes  and  therefore  charges  that,  no  consecutive  chaining  or  meas- 
urement of  said  line  was  made,  or  even  attempted  to  be  made,  by  the 
engineers  of  complainant ;  that  none  of  the  curves,  of  which  there  are 
a  great  number,  shown  on  the  maps  of  complainant  filed  in  the  Land 
Office  of  the  United  States  by  complainant,  as  alleged  in  complainant's 
amended  and  supplemental  bill  herein,  which  maps  purport  to  show 
the  surveyed,  located  and  adopted  line  of  complainant's  railroad  from 
said  Clover  Junction  to  said  Nevada-California  State  line,  were  ever 
■worked  out,  or  even  attempted  to  be  worked  out  by  the  engineers  of 
complainant  who  were  making  the  said  pretended  survey  and  location 
of  a  line  of  railroad.  Your  Orator  is  informed  and  believes  and  so 
charges  that,  the  engineers  of  the  complainant,  who  made  said  pre- 
tended survey  and  location  of  a  line  of  railroad  from  said  Clover 
Junction  to  the  said  Nevada-California  State  line,  rode  in  a  wagon 
most  of  the  distance  between  said  Clover  Junction  and  the  said 
Nevada-California  State  line;  and  your  Orator  is  informed  and  be- 
lieves and  so  charges  that  said  engineer  party  in  making  the  said 
pretended  survey,  frequently  attached  a  surveyor's  chain  to  the  rear 
end  of  the  wagon,  in  which  they  were  riding,  and  allowed  said 

5227  chain  to  drag  its  full  length  along  the  road  behind  said  wagon, 
and  that  this  was  the  only  measurement  made,  or  attempted 

to  be  made  of  a  line  of  railroad  by  complainant.     Your  Orator  is 
informed  and  believes  and  therefore  charges  that,  the  maps  filed  by 
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the  complainant  in  the  Land  Office  of  the  United  States,  as  alleged  in 
complainant's  original  and  supplemental  bill  of  complaint  herein, 
and  purporting  to  show  the  surveyed,  located  and  adopted  line  of 
railroad  of  said  complainant  from  said  Clover  Junction  to  the 
Nevada-California  State  line,  do  not  in  fact  represent  or  show,  a  line 
of  railroad  surveyed  or  located  by  complainant,  as  alleged  in  com- 
plainant's original  and  supplemental  bill  herein ;  but  that  said  maps, 
as  your  Orator  is  informed  and  believes  and  so  charges,  are  copies  of 
maps  of  a  line  of  railroad  surveyed  and  located  by  the  Oregon  Short 
Line  and  Utah  Northern  Railway  Company  in  1890.  Your  Orator 
is  informed  and  believes  and  so  charges  that,  the  pretended  and  ficti- 
tious survey  and  location  of  a  line  of  railroad  as  aforesaid  by  the 
complainant,  and  the  adoption  and  filing  as  aforesaid  of  the  said 
copies  of  the  maps  of  the  said  Oregon  Short  Line  and  Utah  Northern 
Railway  Company's  survey  by  said  complainant  as  aforesaid,  was  for 
the  purpose  of  preceding  your  Orator  in  the  completion  of  its  survey 
and  location  of  its  said  line  of  railroad  from  said  Clover  Junction  to 
said  Nevada-California  State  line,  and  for  the  purpose  of  preceding 
your  Orator  in  the  adoption  of  its  said  line,  and  the  preparation  of 
maps  of  your  Orator's  said  line,  and  the  filing  said  maps  in  the  Land 
Office  of  the  United  States  for  approval  by  the  Secretary  of  the 
Interior. 

5228  Eighth.  Your  Orator  further  shows  that  on  the  10th  day  of 
June,  1901,  it  commenced  at  Salt  Lake  City,  in  the  State  of 

Utah,  a  survey  and  location  of  that  part  of  its  said  line  of  railroad 
from  said  Salt  Lake  City,  by  the  most  feasible  and  direct  route 
through  said  State  of  Utah  and  into  the  said  State  of  Nevada  to  a 
point  of  connection  with  its  said  line  of  railroad  surveyed,  located, 
and  mapped  and  adopted  as  aforesaid  in  said  State  of  Nevada ;  and 
that  it  has  continued  such  survey  and  location  in  a  southwesterly 
direction  from  said  Salt  Lake  City  through  the  County  of  Salt  Lake 
and  into  the  County  of  Tooele  in  said  State  of  Utah,  and  now  has 
about  eighty  (80)  miles  of  said  line  of  railroad  in  said  counties  sur- 
veyed; and  your  Orator  further  shows  that  the  survey  and  location 
of  said  last  mentioned  line  will  be  actively  continued  until  the  same 
is  connected  with  the  said  located  line  of  your  Orator  in  said  Lincoln 
County,  State  of  Nevada. 

Ninth.  Your  orator  further  alleges  that  immediately  after  the  sur- 
vey and  location  of  its  said  line  of  railroad  from  Clover  Junction  to 
said  Nevada-California  State  line,  your  Orator  took  possession  of 
and  occupied  the  line  so  surveyed,  located,  and  afterwards  adopted 
as  aforesaid,  and  on  the  6th  day  of  May,  1901,  commenced  at  said 
Clover  Valley  Junction,  the  work  of  constructing  its  railroad  grade 
and  roadbed  upon  and  along  said  line,  and  that  at  the  time  of  so 
occupying  its  said  line  of  railroad,  and  the  commencement  of  its 
said  construction  work  thereon,  your  Orator  is  informed  and  believes 
and  therefore  charges  that  no  part  of  said  line  was  occupied  by,  or  in 
possession  of  said  complainant. 

5229  Your  Orator  further  avers  that  afterwards,  to-wit,  the  14th 
day  of  May,  1901,  your  Orator  commenced  the  construction 
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of  its  roadbed  on  its  said  surveyed,  located  and  adopted  line  at  a 
point  about  twenty-six  (26)  miles  southwesterly  from  said  Clover 
Junction,  and  on  the  23rd  day  of  May,  1901,  your  Orator  entered  into 
a  contract  with  Deal  Bros.  &  Mendenhall,  Railroad  Contractors,  for 
the  construction  and  completion  of  its  roadbed  along  its  said  sur- 
veyed, located  and  adopted  line  for  a  distance  of  sixty  (60)  miles, 
commencing  at  said  Clover  Junction ;  that  the  work  of  construction  of 
said  roadbed  is  now  being  carried  on  and  vigorously  prosecuted  with 
a  large  force  of  men  and  horses  at  several  places  along  the  first 
twenty-six  (26)  miles  of  said  line;  that  there  is  about  three  and  one- 
half  (3£)  miles  of  said  roadbed  now  in  course  of  construction,  of 
which  about  one  and  one-half  (1J)  miles  has  been  completed,  and 
there  was  expended  on  said  work  by  your  Orator  to  August  1st,  1901, 
the  sum  of  twenty-three  thousand  seven  hundred  and  sixty -three  and 
76/100  ($23,763.76)  dollars.  Your  Orator  further  shows  that  it 
will  cause  to  be  completed  in  its  entirety  as  fast  as  practicable  the 
said  sixty  (60)  miles  of  roadbed,  for  the  construction  and  completion 
of  which  it  has  entered  into  a  contract  as  aforesaid.  Your  Orator 
further  charges  that  it  intends  to  and  will  at  an  early  date,  and  as 
soon  as  practicable  commence  the  construction  of  its  railroad  grade 
and  roadbed  along  and  upon  its  said  surveyed  and  located  line  in  the 
State  of  Utah  commencing  at  Salt  Lake  City  in  said  State, 

5230  and  that  your  Orator  intends  to  and  will  as  soon  as  its  said 
entire  line  of  railroad  is  surveyed,  located  and  adopted  let 

contracts  for  the  construction  of  its  railroad  and  roadbed  along  and 
upon  the  whole  of  said  line.  Your  Orator  further  shows  that  the 
principal  part  of  the  work  of  constructing  its  said  railroad  grade  and 
roadbed  from  Clover  Junction  southwesterly  is  being  done  and  along 
and  upon  its  said  surveyed,  located  and  adopted  line  where  the  same 
crosses  over  and  is  upon  the  unsurveyed  public  lands  of  the  United 
States. 

Tenth.  Your  Orator  further  shows  that  in  addition  to  the  work  of 
surveying  and  locating  its  line  of  railroad  in  the  States  of  Utah  and 
Nevada,  and  the  constructing  of  its  roadbed  thereon  as  aforesaid, 
your  Orator  has  two  (2)  complete  surveying  corps  in  the  field  in  the 
State  of  California  engaged  in  surveying  and  locating  the  line  of 
railroad  between  the  City  of  Los  Angeles  in  the  State  of  California 
and  the  Nevada-California  State  line  to  connect  with  your  Orator's 
line  of  railroad  surveyed  and  located  from  said  Clover  Junction  to 
said  Nevada-California  State  line  and  adopted  as  aforesaid,  which 
your  Orator  is  authorized  by  its  Articles  of  Incorporation  to  acquire, 
construct,  own  and  operate;  that  one  hundred  and  ten  (110)  miles 
of  said  line  extending  from  the  said  City  of  Los  Angeles  easterly 
towards  the  said  Nevada-California  State  line  has  been  surveyed,  and 
about  ninety  (90)  miles  thereof  definitely  located  and  adopted. 
Your  Orator  further  shows  that  it  is  now  engaged  in  making  the 
plans  and  specifications  for  the  construction  of  said  line  of 

5231  road;  that  it  already  has  acquired  and  has  in  operation  that 
part  of  its  railroad  from  said  San  Pedro  Harbor  to  the  said 

City  of  Los  Angeles,  which  railroad  is  about  twenty-seven  (27)  miles 
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in  length,  and  in  addition  thereto  has  acquired  and  now  has  in  opera- 
tion a  terminal  system  of  railroads  in  said  City  of  Los  Angeles  and 
extending  into  the  surrounding  country  consisting  of  three  (3)  branch 
lines  of  standard  gauge  railroad  aggregating  in  all  about  fifty  (50) 
miles  of  track. 

Your  Orator  further  shows  that  since  your  Orator  was  organized 
March  21,  1901,  there  has  been  expended  in  carrying  out  the  pur- 
pose for  which  it  was  organized  more  than  five  hundred  thousand 
($500,000)  dollars  in  cash,  in  addition  to  the  amount  expended  in 
acquiring  the  said  line  of  railroad  between  San  Pedro  Harbor  and 
the  City  of  Los  Angeles  and  the  said  terminal  system  of  railroads  in 
said  City.  Your  Orator  further  shows  that  it  has  purchased  a  suf- 
ficient quantity  of  seventy-five  (75)  pound  steel  rails  to  lay  the  first 
sixty  (60)  miles  of  its  track,  and  has  contracted  to  purchase  and 
have  delivered  to  it  about  three  hundred  thousand  (300,000)  ties,  a 
large  number  of  which  ties  have  already  been  delivered,  and  are  now 
ready  to  be  used,  and  some  of  them  have  been  used  in  the  construc- 
tion of  your  Orator's  said  railroad.  Your  Orator  further  shows  that 
it  is  re-building  its  said  railroad  between  said  San  Pedro  Harbor 
and  the  said  City  of  Los  Angeles  and  has  in  the  course  of  prosecuting 
said  work  re-ballasted  about  twenty -two  (22)  miles  of  said  line,  and 
has  laid  thereon  for  almost  the  entire  distance  a  new  track 

5232  composed  of  seventy-five  (75-lb.)  pound  steel  rails  and  new 
ties,  and  is  now  carrying  on  with  all  convenient  dispatch  said 

work  of  rebuilding.  Your  Orator  further  shows  that  it  has  secured 
and  purchased  from  private  owners  nearly  all  of  the  right  of  way 
for  the  first  sixty  (60)  miles  of  its  line  of  railroad  easterly  from  the 
said  City  of  Los  Angeles,  and  is  now  engaged  in  securing  the 
remainder  of  said  right  of  way  as  fast  as  practicable,  and  will  con- 
tinue the  work  of  securing  the  same,  and  that  when  the  entire  right  of 
way  is  secured  contracts  for  the  grading  of  said  first  sixty  (60)  miles 
of  said  line  will  at  once  be  let  by  your  Orator,  and  as  fast  as  said 
grade  and  railroad  bed  is  completed  your  Orator  will  lay  its  railroad 
track  thereon,  consisting  of  new  ties  and  new  seventy-five  (75)  pound 
steel  rails.  Your  Orator  further  shows  that  in  addition  to  a  large 
number  of  engines,  passenger  coaches  and  freight  cars  purchased 
by  your  Orator  from  the  Los  Angeles  Terminus  Railway,  your  Orator 
has  also  purchased  fifty  (50)  ballast  cars,  one  (1)  steam  shovel  and 
unloader,  and  several  hundred  flat  and  box  cars,  and  is  engaged  in 
placing,  almost  daily,  orders  for  the  necessary  material  and  equip- 
ment for  the  construction  and  operation  of  its  said  railroad.  Your 
Orator  further  shows  that  it  has  actually  begun  the  work  of  con- 
structing its  railroad  between  the  City  of  Los  Angeles  and  said  Salt 
Lake  City,  and  proposes  the  continuing  of  the  constructing  of  the 
same  with  all  convenient  dispatch  as  fast  as  said  line  is  located  and 
adopted,  and  the  necessary  right  of  way  secured  until  said 

5233  entire  line  between  the  cities  shall  be  completed. 

Eleventh.  Your  Orator  further  shows  that  on  the  29th  day 
of  July,  1901,  at  said  Clover  Junction  the  complainant  having  com- 
pleted laying  its  track  along  and  upon  the  grade  and  roadbed  con- 
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structed,  as  your  Orator  is  informed  and  believes  and  so  charges, 
in  1890,  by  the  Oregon  Short  Line  and  Utah  Northern  Railway  Com- 
pany, and  now  owned  by  said  County  of  Lincoln,  entered  upon  with 
force  and  arms  and  took  from  the  possession  of  your  Orator,  and  laid 
its  track  upon  a  railroad  grade  and  roadbed  constructed  by  your 
Orator  at  said  Clover  Junction  on  lands  of  which  your  Orator  was 
then  and  now  is  the  owner  and  was  then  in  the  quiet,  peaceable,  and 
undisturbed  possession.  Your  Orator  further  shows  that  it  had  the 
land  upon  which  its  said  railroad  grade  and  roadbed  had  been  con- 
structed enclosed  with  a  substantial  fence,  and  that  its  agents  and 
servants  were  in  the  actual  possession  thereof.  Your  Orator  further 
shows  that  the  agents  and  servants  of  your  Orator  so  in  possession  of 
the  said  lands  of  your  Orator  and  of  said  railroad  grade  and  roadbed 
made  such  resistance  as  they  were  able  to  do  without  causing  blood- 
shed at  the  time  of  entry  by  force  and  arms  upon  said  grade  and 
roadbed  of  the  complainant  as  hereinbefore  stated.  Your  Orator 
further  shows  that  claiming  the  right  so  to  do,  by  reason  of  the  pre- 
tended and  fictitious  survey  made  as  aforesaid,  by  complainant,  and 
by  reason  of  the  filing  of  the  maps  as  aforesaid  filed  by  complainant 
in  the  United  States  Land  Office  aforesaid,  said  complainant,  its 
agents,  servants,  and  employees  threaten  to  and  will,  unless 

5234  restrained  by  an  order  of  this  Court,  in  the  same  manner  as 
the  entry  was  made  upon  the  roadbed  and  grade  of  your 

Orator  at  the  said  Clover  Junction,  enter  upon  and  occupy  with  its 
tracks  and  exclude  the  defendant  from  the  railroad  grade  and  road- 
bed already  constructed,  and -now  being  constructed  by  your  Orator 
aforesaid,  on  and  along  said  surveyed,  located  and  adopted  line  of 
railroad  on  unsurveyed  public  lands  of  the  United  States  southwest- 
erly from  said  Clover  Junction  in  said  Lincoln  County,  and  will  unless 
restrained  by  an  order  of  this  Court  forcibly  and  violently  interfere 
with  and  prevent  your  Orator  from  peaceably  and  lawfully  occupy- 
ing, possessing  and  using  the  railroad  grade  and  roadbed  so  con- 
structed by  it  as  aforesaid,  and  peaceably  and  rightfully  continuing 
to  construct  its  railroad  grade  and  roadbed  along  its  line  of  railroad 
surveyed,  located  and  adopted  aforesaid,  from  said  Clover  Junction 
southwesterly  to  the  Nevada-California  State  line.  Your  Orator 
further  shows  that  your  Orator  surveyed,  located,  and  as  your  Orator 
is  informed  and  believes  and  so  charges,  adopted  its  line  of  railroad 
over  and  across  the  said  unsurveyed  lands  of  the  United  States,  and 
occupied  the  line  of  railroad  so  surveyed,  located  and  adopted  and 
began  the  work  of  constructing  a  railroad  grade  and  roadbed  thereon 
prior,  as  your  Orator  is  informed  and  believes  and  so  charges  the  fact 
to  be,  to  any  survey,  location,  or  adoption  by  said  complainant  of  said 
line,  or  any  part  thereof.     Your  Orator  shows  that  the  com- 

5235  plainant,  and  its  agents,  servants,  and  employees  by  entering 
upon  by  force  and  arms  the. said  railroad  grade  and  roadbed 

constructed  by  your  Orator  on  the  unsurveyed  public  lands  of  the 
United  States,  and  by  continuing  to  occupy  said  grade  and  roadbed 
as  fast  as  the  same  shall  be  completed  by  your  Orator  and  as  threat- 
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ened  by  said  complainant,  has  caused  and  will  cause  your  Orator 
great  and  irreparable  damage,  and  injury. 

Twelfth.  Wherefore,  your  Orator,  to  the  end  that  it  may  obtain 
relief  to  which  it  is  justly  entitled  in  the  premises,  prays  this  Hon- 
orable Court  to  grant  to  it  your  writ  of  subpoena  directed  to  the  said 
Utah,  Nevada  and  California  Railroad  Company,  complainant,  at  a 
time  and  under  a  certain  penalty  therein,  requiring  and  commanding 
it  to  appear  herein  and  answer,  not  under  oath,  an  answer  under  oath 
being  hereby  expressly  waived,  to  the  several  allegations  in  this  cross 
bill  contained. 

Thirteenth.  That  it  be  required  to  set  forth  any  and  every  adverse 
interest,  claim,  or  demand  in  or  to  said  surveyed  line  of  railroad 
and  right  of  way,  roadbed,  grade,  embankments,  and  improvements 
thereon,  described  in  the  cross-bill  of  complainant  herein,  to  the  end 
that  the  said  adverse  interests,  claims  or  demands  may  be  justly 
adjudicated  and  declared  null  and  void,  as  against  this  cross- 
complainant;  and  that  all  of  the  right,  title,  claim,  and  interest  in 
and  to  said  railroad  right  of  way,  roadbed  and  grade  as  hereinbefore 
mentioned  and  described,  and.  shown  and  indicated  upon  the  maps 
and  plats  filed  in  the  Department  of  the  Interior  by  the  San  Pedro, 
Los  Angeles  and  Salt  Lake  Railroad  Company,  be  fully, 
.  5236  absolutely  and  completely  settled  and  declared  in  its  cross 
complaint,  free  and  clear  of  any  claim,  right,  title  or  interest 
of  the  Utah,  Nevada  and  California  Railroad  Company,  and  that  all 
of  the  pretended  claim,  right,  title  and  interest  of  the  said  complain- 
ant The  Utah,  Nevada  and  California  Railroad  Company,  in  and 
to  said  right  of  way,  roadbed,  grade,  embankment  and  improvements 
thereon,  be  found  and  decreed  to  be  of  no  effect  as  against  the  right, 
title,  claim  and  interest  of  this  cross  complainant. 

Fourteenth.  That  the  said  complainant  The  Utah,  Nevada  and 
California  Railroad  Company,  its  officers,  servants,  agents,  and  em- 
ployees, and  each  and  every  of  them,  may  be  forever  enjoined  and 
restrained  from  in  any  way  or  manner  entering  upon  said  railroad 
right  of  way,  roadbed  and  grade,  and  from  interfering  with,  hinder- 
ing, delaying,  or  impeding  your  cross-complainant,  its  agents  and 
servants,  in  any  way  or  manner  whatever,  in  the  possession  and  use 
of  said  railroad,  right  of  way,  roadbed  and  grade,  and  construction, 
maintenance,  management  and  operation  of  the  railroad  constructed, 
or  to  be  constructed  thereon,  by  your  cross  complainant;  and  that 
upon  the  final  hearing  hereof,  your  cross  complainant  may  be  de- 
clared and  found  to  be  the  absolute  owner  of  all  of  said  railroad  right 
of  way,  roadbed,  grade  and  improvements,  and  that  the  said  com- 
plainant The  Utah,  Nevada  and  California  Railroad  Company,  has 
no  right,  title,  or  interest  therein,  or  thereto. 

Fifteenth.  And  may  your  Honor  also  grant  a  writ  of  injunc- 
5237    tion,  wherein  and  whereby"  the  said  complainant  The  Utah,  Ne- 
vada and  California  Railroad  Company,  and  also  each  and 
every  of  its  officers,  servants,  agents,  and  employees,  shall  be  enjoined 
and  restrained  until  the  further  order  of  this  Honorable  Court,  from 
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in  any  manner  setting  up  any  claim  of  right,  title,  or  interest  in  and 
to  said  roadbed,  right  of  way,  premises  and  property,  and  from  in 
any  way  or  manner  interfering  with,  hindering,  impeding,  or  delay- 
ing your  cross  complainant  in  any  manner  whatever  in  the  free  use 
and  enjoyment  of  the  said  right  of  way,  as  shown  upon  said  maps 
and  profiles  of  the  said  right  of  way  as  filed  by  your  Orator  the  San 
Pedro,  Los  Angeles  and  Salt  Lake  Railroad  Company  as  aforesaid, 
and  from  in  any  manner  interfering  with,  hindering,  delaying  or 
impeding  your  Orator  in  or  about  the  construction,  maintenance  and 
operation  of  the  said  railroad  in  and  upon  said  line  and  right  of  way. 
And  so  your  cross  complainant  will  ever  pray. 
San  Pedro,  Los  Angeles  and 

Salt  Lake  Railroad  Company, 

By _, 

General  Attorney  for  Defendant  and  Cross  Complainant. 


Solicitor  for  Defendant  and  Cross  Complainant. 

, 

Of  Counsel. 

5238    United  States  op  America,  1 

State  of  Nevada,  County  of  OrmsbyJ 
C.  O.  Whittemore,  being  duly  sworn,  deposes  and  says :  That  he  is 
an  officer,  to-wit,  Assistant  Secretary  of  the  San  Pedro,  Los  Angeles 
and  Salt  Lake  Railroad  Company,  a  corporation,  the  defendant  and 
cross  complainant  herein,  and  makes  this  verification  upon  its  behalf. 
He  further  says,  that  the  foregoing  answer  and  cross  bill  of  complaint 
has  been  read  by  him,  and  that  he  knows  the  contents  thereof,  and 
that  the  same  is  true  of  his  own  knowledge,  except  as  to  the  matters 
therein  stated  and  alleged  on  information  or  belief,  and  as  to  those 
matters  he  believes  it  to  be  true. 


Subscribed  and  sworn  to  before  me  this  9th  day  of  August,  1901. 

, 

Clerk. 
Complainant's  Exhibit  172  is  as  follows: 

5239  Complainant's  Exhibit  172.     (Whittemore.) 

IN    THE    CIRCUIT   COURT   OF   THE    UNITED    STATES   WITHIN   AND    FOR   THE 

DISTRICT  OF  NEVADA. 

Utah,  Nevada  &  California  Railroad  Company,  Complainant, 

vs. 
The  Utah  &  California  Railway  Company,  The  Empire  Construction 
Company,  The  San  Pedro,  Los  Angeles  &  Salt  Lake  Railroad  Com- 
pany;  C.  O.  Whittemore,  T.  E.  Gibbon,  J.  Ross  Clark,  Adam 
Paul,  Virgil  Kelly  and  H.  B.  Maxson,  Defendants. 
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AMENDED  AND  SUPPLEMENTAL  BILL  FOE  INJUNCTION  AND  BELIEF,  FILED 
HEREIN  BT  LEAVE  OF  COURT. 

To  the  Honorable  the  Judges  of  the  Circuit  Court  of  the  United 

States  within  and  for  the  District  of  Nevada: 

Humbly  complaining,  your  orator  shows  unto  your  Honors,  that 

your  orator,  the  Utah,  Nevada  and  California  Railroad  Company,  a 

corporation  existing  under  and  by  virtue  of  the  laws  of  the  State 

of  Nevada,  did  on  or  about  the  27th  day  of  April,  A.  D.  1901, 

5240  exhibit  its  bill  of  complaint  unto  this  Honorable  court  against 
the  defendants,  The  Utah  and  California  Railway  Company, 

the  Empire  Construction  Company,  The  San  Pedro,  Los  Angeles 
and  Salt  Lake  Railroad  Company,  C.  O.  Whittemore,  T.  E.  Gibbon, 
J.  Ross  Clark,  Adam  Paul,  Virgil  Kelly  and  H.  B.  Maxson,  praying 
for  the  process  of  subpoena  against  the  above-named  defendants ;  that 
the  title  of  your  orator  in  and  to  a  certain  railroad  right  of  way,  road- 
bed and  grade  be  settled,  and  all  claim  of  right,  title  or  interest  of  The 
Utah  &  California  Railway  Company  and  of  the  San  Pedro,  Los 
Angeles  &  Salt  Lake  Railroad  Company  and  the  Empire  Construc- 
tion Company,  and  each  and  every  one  of  them,  be  quieted  in  your 
orator,  and  that  said  defendants  might  be  enjoined  and  restrained 
from  entering  upon  your  orator's  railroad  right  of  way  and  from 
interfering,  hindering,  delaying  or  impeding  your  orator  in  the 
work  of  construction  of  its  railroad  thereon,  and  otherwise  as  in  said 
bill  specifically  alleged,  and  for  other  relief. 

And  your  orator  further  shows,  that  the  writ  of  subpoena  has 
been  issued  as  prayed  in  said  bill  and  served  upon  the  defendants, 
and  further  that  a  certain  preliminary  injunction,  made  pursuant 
to  an  order  of  said  Court  entered  in  the  above  suit  on  the  27th  day  of 
April,  1901,  has  been  duly  issued  and  served  upon  said  defendants, 
and  each  of  them,  and  that  in  the  above  entitled  suit  said  defendants, 
The  Utah  &  California  Railway  Company,  the  Empire  Construction 
Company,  The  San  Pedro,  Los  Angeles  and  Salt  Lake  Railroad  Com- 
pany, C.  O.  Whittemore,  T.  E.  Gibbon,  J.  Ross  Clark,  Adam 

5241  Paul,  Virgil  Kelly  and  H.  B.  Maxson  have  made  appearance, 
and  that  the  above  named  defendants,  The  Utah  &  California 

Railway  Company  and  the  San  Pedro,  Los  Angeles  and  Salt  Lake 
Railroad  Company  have  filed  answer  to  the  said  original  bill. 

And  your  orator  further  shows,  that  it  hath  obtained  leave  to  file 
herein  its  amended  and  supplemental  bill,  and  that  thereupon  your 
orator  now  alleges: 

1.  That  since  the  filing  of  its  said  original  bill,  your  orator  is 
informed  and  believes,  and  upon  such  information  and  belief  alleges 
and  charges,  that  the  said  defendant,  The  Utah  &  California  Railway 
Company  has  made  some  sort  of  a  contract,  arrangement  or  agree- 
ment whereby  it  has  agreed  to  convey  or  has  made  some  sort  of  a 
conveyance  whereby  it  pretends  or  purports  to  convey  to  the  San 
Pedro,  Los  Angeles  &  Salt  Lake  Railroad  Company  some  right,  title, 
estate  or  interest  in  or  to  the  said  railroad  right  of  way,  grade,  road- 
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bed  and  improvements  thereon,  acquired  by  your  orator  from  the 
United  States  under  and  by  virtue  of  its  adoption  of  its  route,  con- 
struction of  its  road,  the  filing  of  maps  and  profiles  of  its  road  in 
the  proper  land  offices  of  the  United  States  and  with  the  Department 
of  the  Interior  of  the  United  States,  and  by  the  approval  of  said 
maps  by  the  Secretary  of  the  Interior,  and  by  its  compliance  with  the 
Act  of  Congress  of  the  United  States  of  March  3, 1875,  entitled,  "An 
Act  granting  to  railroads  the  right  of  way  across  the  public  lands  of 
the  United  States,"  and  with  the  rules  and  regulations  of  the  De- 
partment of  the  Interior  of  the  United  States  made  in  respect 

5242  thereto ;  and  that  said  San  Pedro,  Los  Angeles  and  Salt  Lake 
Railroad  Company  now  claims  or  pretends  to  claim,  under 

some  such  conveyance,  the  right,  title  and  interest  formerly  and  at 
the  time  of  the  filing  of  your  orator's  original  bill  herein,  claimed  by 
or  for  the  said  Utah  and  California  Railway  Company. 

2.  Your  orator  further  alleges  that,  in  and  by  such  original  bill  it 
was  alleged  and  stated,  in  paragraph  13  thereof  that  the  maps  and 
profiles  of  your  orator's  adopted  line  of  railroad  were  approved  by 
the  Secretary  of  the  Interior  on  the  25th  day  of  April,  1901,  and 
your  orator  prays  leave  to  amend  and  does  amend  said  allegation  by 
showing  that  said  maps  were  approved  by  said  Secretary  of  the 
Interior  upon  the  24th  day  of  April,  1901. 

3.  Your  orator  further  avers,  that  since  the  filing  of  its  said  orig- 
inal bill  and  on  May  3rd,  1901,  it  also  filed  in  the  proper- land  offices 
of  the  United  States,  maps  and  profiles  of  its  branch  line  of  railroad 
extending  from  Clover  Valley  Junction  to  or  near  to  the  town  of 
Pioche  in  the  State  of  Nevada,  (over  and  across  the  surveyed  lands 
of  the  United  States,)  and  that  said  maps  so  filed  were  by  the  Secre- 
tary of  the  Interior  duly  approved  on  the day  of 1901. 

4.  Your  orator  further  shows  and  alleges,  that  since  the  commence- 
ment of  this  suit  it  also  caused  surveys  to  be  made  of  its  line  of  loca- 
tion of  its  railroad  and  caused  maps  and  profiles  to  be  prepared  show- 
ing the  line  of  right  of  way  for  its  railroad  from  Clover  Valley  Junc- 
tion southwesterly  across  the  State  of  Nevada  to  the  western 

5243  boundary  thereof,  and  that  it  caused  to  be  filed  in  the  proper 
land  offices  of  the  United  States  its  said  maps  and  profiles  of 

its  said  line  of  right  of  way  for  its  railroad  across  the  public  lands  of 
the  United  States  from  Clover  Valley  Junction  aforesaid,  south- 
westerly across  the  State  of  Nevada  and  through  the  County  of  Lin- 
coln, Nevada,  to  the  western  boundary  of  said  State  of  Nevada,  and 
that  its  said  maps  and  profiles  of  the  route  and  line  of  its  said  right 
of  way  were  submitted  to  the  Secretary  of  the  Interior  and  by  said 

Secretary  of  the  Interior  on  the day  of 1901,  duly 

approved;  all  in  pursuance  to  and  in  compliance  with  the  terms  of 
the  statute  of  the  United  States  hereinabove  referred  to. 

5.  Your  orator  further  shows,  that  it  has  duly  adopted  the  line  of 
right  of  way  described  upon  and  embraced  in  said  maps  and  profiles 
as  the  line  of  right  of  way  for  its  said  railroad,  and  that  it  owns  and 
holds  the  same  under  and  by  virtue  of  the  said  Act  of  Congress,  the 
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compliance  of  your  orator  therewith  and  with  the  rules  and  regula- 
tions of  the  Department  of  the  Interior  made  in  respect  thereto. 

6.  Your  orator  further  alleges,  that  since  the  filing  of  its  said  orig. 
inal  bill,  it  hath  continuously  prosecuted  the  work  of  construction  of 
its  said  railroad  upon  the  line  of  railroad  right  of  way  indicated  and 
shown  in  its  said  approved  maps  and  under  the  right  and  title  thereto 
conferred  upon  it  by  the  United  States  and  under  the  Act  of  Congress 
of  the  United  States  aforesaid,  and  now  has  in  operation  twenty- 
three  (23)  miles  of  railroad  in  and  upon  its  said  main  line  of 

5244  right  of  way  from  the  Utah-Nevada  state  line  in  the  direction 
of  and  towards  Clover  Valley  Junction  aforesaid,  and  that  it 

hath  procured  and  has  on  hand  a  very  large  amount  of  track  mate- 
rial and  is  actively,  continuously  and  earnestly  prosecuting  its  work 
of  preparing  its  railroad  right  of  way  and  roadbed  and  construction 
upon  the  main  line  of  its  said  railroad  right  of  way  through  Clover 
Valley  Junction  and  towards  the  western  boundary  of  said  State  of 
Nevada,  and  intends  and  expects,  diligently  and  in  due  course  of  work 
and  as  rapidly  as  practicable,  to  lay  down  and  construct  the  whole 
line  of  railroad,  including  the  railroad  upon  its  branch  line  towards 
Pioche. 

7.  Your  orator  further  alleges  and  shows,  that  since  the  com- 
mencement of  this  suit  and  since  the  survey  by  your  orator  of  its 
said  main  line  from  Utah-Nevada  state-line  near  the  town  of  Uvada 
southwesterly  past  Clover  Valley  Junction  to  the  Nevada-California 
state-line  and  since  the  making  and  filing  of  its  said  maps,  herein- 
before referred  to,  the  said  San  Pedro,  Los  Angeles  and  Salt  Lake 
Railroad  Company  and  its  agents  and  servants  have  entered  upon 
your  orator's  said  adopted,  mapped  and  approved  line  of  right  of 
way  for  the  alleged  purpose  of  locating  and  constructing  thereon  a 
railroad,  but  your  orator  avers  that  such  entry  upon  said  premises 
and  property  of  your  orator  is  unlawful,  and  wholly  without  right; 
and  your  orator  alleges  that  on  or  about  the  14th  day  of  May,  1901, 
it  served  upon  C.  D.  Moore,  an  agent  and  servant  of  said  San  Pedro, 
Los    Angeles    and    Salt    Lake    Railroad    Company,    a    notice    as 

follows : 

5245  "  Salt  Lake  City,  Utah,  May  10, 1901. 
To  Col.  C.  D.  Moore  : 

In  charge  of  grading  parties  for  San  Pedro,  Los  Angeles  &  Salt 
Lake  Railroad  Company,  or  Utah  &  California  Railroad  Company: 

You  are  hereby  notified  that  you  are  encroaching  upon  the  located 
and  adopted  right  of  way  of  the  Utah,  Nevada  &  California  Railway 
Company  at  a  point  about  four  miles  below  Dutch  Flat,  and  again 
at  a  point  about  four  and  one-half  miles  above  Bradshaws,  and  you 
are  forbidden  to  prosecute  work  within  the  limits  of  said  right  of 
way  at  said  place,  or  any  other  place,  and  I  notify  you  that  you  will 
not  be  permitted  to  occupy  any  portion  of  said  right  of  way. 

W.  H.  Bancroft, 
President,  Utah,  Nevada  &  California  Ry.  Co.n 
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and  that  on  or  about  the  16th  day  of  May,  1901,  it  served  upon  said 
San  Pedro,  Los  Angeles  &  Salt  Lake  Railroad  Company  and  upon 
C.  O.  Whittemore  its  Attorney  and  a  member  of  its  Board  of  Direc- 
tors, and  a  defendant  herein,  a  notice  as  follows : 

"  Salt  Lake  City,  Utah,  May  10, 1901. 
To  the  San  Pedro,  Los  Angeles  da  Salt  Lake  Railroad  Company,  Utah 
and  California  Railroad  Company,  and  Mr.  C.  0.  Whittemore, 
their  Attorney: 

You  are  hereby  notified  that  the  Utah,  Nevada  and  California 
Railroad  Company  has  made  a  survey  of  its  definite  line  of 

5246  location  and  adopted  the  same,  from  Clover  Valley  Junction 
down  the  Meadow  Valley  Wash,  and,  as  indicated  by  its  maps, 

to  the  boundary  line  between  Nevada  and  California,  and  that  its 
maps  of  such  location  have  been  filed  in  the  U.  S.  Land  Office  at 
Carson  City,  Nevada,  and  you  are  hereby  notified  to  desist  from 
encroaching  upon  said  right  of  way  or  any  portion  of  it  as  shown 
by  said  maps,  or  from  constructing  any  grade  within  the  limits  of 
said  right  of  way;  and  you  are  further  notified  and  warned  that 
you  will  not  be  permitted  to  occupy  any  portion  of  said  right  of  way. 
Yours  truly, 

W.  H.  Bancroft, 
President,  Utah  Nevada  &  California  Ry.  Coy 

but  that  notwithstanding  the  rights  of  your  orator  and  the  notices 
aforesaid,  the  said  defendants  are  continuing  at  divers  places  along 
said  line  to  enter  upon  and  to  interfere  with  your  orator's  posses- 
sion of  its  said  line  of  right  of  way,  in  defiance  of  your  orator's  rights, 
against  its  protests  and  without  lawful  or  other  or  any  authority 
whatever.  And  your  orator  specifies  the  particulars  of  such  wrong- 
ful and  unauthorized  entry  upon  its  said  right  of  way  and  premises, 
so  far  as  such  has  come  to  its  knowledge,  as  follows : 

The  San  Pedro,  Los  Angeles  &  Salt  Lake  Railroad  Company  and 
its  co-defendants  herein,  their  engineers,  agents,  servants  and  em- 
ployees, have  entered  upon  the  said  right  of  way  at  a  point  about 
three  miles  from  said  Clover  Valley  Junction  and  at  a  point 

5247  upon  the  right  of  way  of  the  main  line  of  railroad  of  your 
orator,   distant   about   forty-three    (43)    miles   southwesterly 

from  the  said  place  known  as  Uvada,  upon  the  eastern  boundary  of 
said  State  of  Nevada,  and  with  a  force  of  men  are  there  constructing 
a  grade  for  a  short  distance ;  that  said  defendants  are  also  at  another 
point,  distant  about  thirty  miles  from  the  place  last  aforesaid  and 
about  seventy-three  miles  from  Uvada,  and  within  said  right  of  way 
of  your  orator  hereinbefore  described,  with  another  force  of  men  and 
teams,  and  have  entered  upon  said  right  of  way  and  are  pretending 
to  construct  a  railroad  grade  at  said  last  named  point;  that  said 
work  is  not  continuous  or  contiguous,  or  being  pursued  with  a  bona 
fide  intent  of  continuously  constructing  a  railroad,  but  that  on  the 
contrary  said  entries  at  said  points  are  at  places  remote  from  each 
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other  and  supposed  and  claimed  by  the  said  defendants,  their  engi- 
neers, officers,  agents  and  servants,  to  be  points  of  supposed  advan- 
tage and  strategic  in  their  nature,  and  your  orator  avers  that  said 
entry  and  intrusion  upon  said  right  of  way  at  said  places  is  not  in 
good  faith  for  the  purpose  and  intention  of  constructing  a  railroad 
but  is  for  the  purpose  of  obstructing  your  orator  in  the  peaceable 
prosecution  of  the  construction  of  its  railroad. 

Your  orator  further  avers  that  it  is  informed  and  believes,  and 
upon  such  information  and  belief  alleges  and  charges,  that  said  de- 
fendants, their  engineers,  agents  and  servants,  are  threatening  at 
other  points  and  places,  to  your  orator  unknown,  along  the  line  of 
railroad  right  of  way  to  enter  thereon  and  to  otherwise  thereby 

5248  obstruct  and  impede  your  orator  in  the  prosecution  of  its  said 
work  and  to  defeat  it  of  the  peaceable  and  quiet  possession  and 

use  of  its  property. 

8.  Your  orator  further  alleges,  that  on  or  about  the  sixth  day  of 
May,  1901,  said  San  Pedro,  Los  Angeles  &  Salt  Lake  Railroad  Com- 
pany took  and  received  from  one  James  A.  Nesbitt  as  Treasurer  of 
the  County  of  Lincoln  in  the  State  of  Nevada,  a  certain  pretended 
deed  of  conveyance  which  purported  and  pretended  to  convey  from 
the  said  James  A.  Nesbitt  as  Treasurer  of  said  County  of  Lincoln,  in 
the  State  of  Nevada  to  said  San  Pedro,  Los  Angeles  &  Salt  Lake 
Railroad  Company,  for  an  expressed  consideration  of  two  thousand 
dollars  the  following  described  property : 

"  The  roadbed  and  right  of  way  extending  from  a  point  three  miles 
north  of  Pioche,  to  Clover  Valley  Junction,  built  and  formerly  owned 
by  the  Oregon  Short  Line  and  Utah  Northern  Railroad  company,  and 
sold  for  taxes  and  purchased  and  now  owned  by  said  County  of 
Lincoln.  To  have  and  to  hold  the  said  property  and  improvements 
with  the  appurtenances  unto  the  said  party  of  the  second  part,  its  suc- 
cessors and  assigns  forever,  as  fully  and  absolutely  as  the  said  County 
Treaurer  may,  can  and  ought  to  by  virtue  of  the  statute  and  said 
order  in  such  cases  made  and  provided." 

9.  Your  orator  alleges  that  said  pretended  deed  or  conveyance  to 
said  San  Pedro,  Los  Angeles  &  Salt  Lake  Railroad  Company  was 

made,  executed  and  delivered  to  said  Company  and  recorded  in 

5249  the  records  of  Lincoln  County,  Nevada,  on  or  about  the  sixth 
day  of  May,  1901,  and  after  the  commencement  of  this  suit; 

and  your  orator  further  alleges  and  charges  that  prior  to  the  making, 
execution  and  delivery  of  said  pretended  deed  and  on  the  said  sixth 
day  of  May,  1901,  said  San  Pedro,  Los  Angeles  &  Salt  Lake  Railroad 
Company  made  and  entered  into  a  certain  pretended  agreement  to 
and  with  one  John  Simpson,  Chairman  of  the  Board  of  County  Com- 
missioners of  Lincoln  County,  Nevada,  claiming  that  said  agreement 
was  in  fact  made  with  Lincoln  County,  Nevada,  in  words  and  figures 
following  to- wit: 

"  It  is  mutually  agreed  between  the  undersigned  that  check  No.  183 
for  the  sum  of  $3083.02  drawn  by  the  San  Pedro,  Los  Angeles  and 
Salt  Lake  Railroad  Company  to  James  A.  Nesbitt,  Treasurer  of 
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Lincoln  County,  hereto  attached,  shall  be  held  by  said  treasurer  until 
the  determination  of  the  suit  pending  in  the  District  Court  of  the 
Fourth  Judicial  District  of  Nevada,  wherein  the  Utah,  Nevada  and 
California  Railroad  Company  is  plaintiff,  and  John  Simpson  et  al., 
Commissioners,  are  defendants,  and  in  the  event  of  the  County's  title 
to  the  old  Oregon  Short  Line  and  Utah  Northern  Railway  Company 
grade  and  right  of  way  in  Lincoln  County  being  adjudged  valid  but 
that  the  sale  thereof  must  be  made  at  public  auction,  the  said  check 
and  the  amount  mentioned  therein  shall  be  taken  as  a  part  of  the  sum 
$5083.02  to  be  bid  by  San  Pedro,  Los  Angeles  and  Salt  Lake  Railroad 
Company  for  said  right  of  way  and  grade  at  the  time  the  same  shall 
be  advertised  for  sale  by  said  County.  The  said  $2000.00  already 
paid  to  said  County  for  a  portion  of  said  right  of  way  shall 

5250  constitute  the  balance  of  the  amount  to  be  bid  by  said  San 
Pedro,  Los  Angeles  and  Salt  Lake  Railroad  Company  as  afore- 
said, provided  that  said  last  named  Company  become  the  purchasers 
of  said  property,  and  in  case  the  said  title  of  said  County  shall  be 
held  invalid,  or  that  the  San  Pedro,  Los  Angeles  and  Salt  Lake  Rail- 
road Company  does  not  become  the  purchaser  of  said  grade,  the  said 
check  shall  be  returned  to  the  said  San  Pedro,  Los  Angeles  and  Salt 
Lake  Railroad  Company. 

It  is  further  agreed  that  in  the  event  said  title  is  held  to  be  valid 
and  that  the  same  may  be  disposed  of  at  private  sale,  then  the  said 
check  shall  be  taken  as  the  balance  of  the  purchase  price  for  the 
right  of  way  from  Clover  Valley  Junction  to  Uvada,  and  a  convey- 
ance thereof  shall  be  made  to  said  San  Pedro,  Los  Angeles  and  Salt 
Lake  Railroad  Company,  provided,  it  is  determined  by  the  Board  of 
County  Commissioners  to  sell  said  property  at  private  sale. 

John  Simpson, 
Chairman  Board  of  County  Commissioners,  Lincoln  County. 

C.  O.  Whittemore, 
General  Attorney  S.  P.  L.  A.  and  S.  L.  R.  R.  Co." 

10.  Your  orator  further  alleges  and  charges,  that  upon  the  sixth 
day  of  May,  1901,  after  the  commencement  of  this  suit,  the  said  San 
Pedro,  Los  Angeles  and  Salt  Lake  Railroad  Company  appeared  be- 
fore the  Board  of  County  Commissioners  of  Lincoln  County,  Nevada, 
and  caused  and  procured  said  Board  to  make  and  adopt  a  certain 
resolution  in  words  and  figures  following,  to- wit : 

"  C.  O.  Whittemore,  Attorney  for  the  San  Pedro,  Los  An- 
geles and  Salt  Lake  Railroad  Company,  appeared  before  the 

5251  Board  and  stated  that  said  Company  contemplated  the  con- 
struction of  a  line  of  railroad  from  Salt  Lake  City,  Utah,  to 

San  Pedro  Harbor  in  the  State  of  California  by  the  most  feasible 
and  practical  route,  and  desired  to  use  the  grade  and  right  of  way 
formerly  built  and  occupied  by  the  Oregon  Short  Line  and  Utah 
Northern  Ry.  Co.  and  now  owned  by  Lincoln  County,  from  a  point 
opposite  Pioche  to  Clover  Valley  Junction  in  said  County,  and  for 
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and  on  behalf  of  said  first  named  railroad  company  asked  the  Board 
to  fix  a  price  for  which  it  would  grant  and  convey  all  its  rights,  titles 
and  interests  in  said  grade  and  right  of  way  to  said  company. 

After  due  consideration  by  the  Board  two  thousand  dollars  was 
agreed  upon,  for  which  such  grant  and  conveyance  would  be  made. 

Now,  therefore,  in  consideration  of  the  payment  to  said  County  of 
the  sum  of  two  thousand  dollars,  the  receipt  of  which  is  hereby 
acknowledged,  there  is  hereby  granted  and  quit-claimed  to  the  San 
Pedro,  Los  Angeles  and  Salt  Lake  Railroad  Company,  its  successors 
and  assigns,  all  the  right,  title  and  interest  of  said  County  in  and  to 
said  grade  and  right  of  way,  which  is  more  particularly  described 
as  follows : 

That  certain  railroad  right  of  way  and  grade  commencing  on  the 
east  boundary  of  sec.  12,  T.  1,  R.  67  E.,  M.  D.  B.  M.,  and  extending 
thence  in  a  southerly  direction  down  Condor  Canyon  and  Meadow 
Valley  Wash  a  distance  of  thirty-five  miles  to  a  point  in  Section 
8,  T.  4  S.,  R.  67  E.,  M.  D.  M.  known  as  the  115  mile  post  of  the 
Oregon  Short  Line  and  Utah  Northern  Railway  Company 
5252  survey — and  the  County  Treasurer  of  said  County  is  hereby 
authorized  and  directed  to  make,  execute  and  deliver  to  the 
said  S.  P.  L.  A.  and  S.  L.  R.  R.  Co.,  a  quit  claim  deed,  conveying  to 
said  Company,  its  successors  and  assigns,  all  of  the  right,  title  and 
interest  and  claim  of  Lincoln  County  to  said  property. 

On  motion  of  E.  D.  Turner,  it  was  moved  and  seconded  that  the 
above  resolution  be  adopted.  John  Simpson  voting  yes,  E.  D.  Turner 
voting  yes,  and  Henry  Mathews  voting  yes." 

And  your  orator  further  alleges  and  charges  the  truth  to  be,  that 
said  Board  of  County  Commissoners  had  no  jurisdiction,  power  or 
authority  to  make  or  adopt,  pass  or  approve  said  resolution  so  pro- 
cured to  be  adopted,  passed  and  approved  by  them,  and  that  said 
resolution  was  and  is  without  authority  of  law  and  wholly  void,  and 
that  all  acts  done  or  attempted  to  be  done  by  said  Board  or  any  officer 
of  said  County  thereunder  were  and  are  void  and  of  no  effect. 

11.  That  said  pretended  contract  or  agreement,  hereinbefore  re- 
cited, was  made,  executed  and  delivered  by  said  John  Simpson  as 
Chairman  of  said  Board  and  was  executed  by  him  on  behalf  of  said 
County  or  by  himself  without  any  lawful  or  valid  authority,  and 
that  said  agreement  and  contract  was  and  is  wholly  ineffectual  and 
void  and  made  without  any  lawful  authority  or  jurisdiction  in  the 
premises. 

12.  That  said  deed  made  by  said  James  Nesbitt  as  Treasurer,  to 
the  said  San  Pedro,  Los  Angeles  and  Salt  Lake  Railroad  Company, 

was  made,  executed  and  delivered  without  lawful  authority; 
5253     that  neither  the  said  Board  of  County  Commissioners  nor  yet 

the  said  James  A.  Nesbitt  had  any  power,  jurisdiction  or 
authority  to  make  said  deed  or  to  make,  execute,  issue  or  deliver  the 
same,  and  that  said  deed  was  and  is  wholly  void,  and  yet  the  entry 
and  recording  of  said  deed  upon  the  records  of  Lincoln  County, 
Nevada,  tends  to  and  does  cast  a  cloud  upon  the  title  of  your  orator 
to  its  premises  and  property  aforesaid. 
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13.  Your  orator  further  alleges  and  shows  that  the  pretended  right, 
title,  claim  or  interest  which  the  said  San  Pedro,  Los  Angeles  and 
Salt  Lake  Railroad  Company  so  as  aforesaid  undertook  to  acquire 
from  the  County  of  Lincoln  or  from  said  Nesbitt,  the  Treasurer  there- 
of, by  the  deed  and  contract  hereinbefore  mentioned,  arise  under  a 
certain  pretended  but  void  tax  deed,  whereby  the  said  County  claimed 
to  have  acquired  some  title  to  the  right  of  way,  roadbed  and  certain 
property  formerly  owned  by  the  Oregon  Short  Line  and  Utah 
Northern  Eailway  Company  under  and  by  virtue  Of  a  pretended  as- 
sessment of  the  properties  of  said  Company  for  taxes  in  the  State  of 
Nevada  for  the  year  1893,  and  under  a  pretended  judgment  entered 
by  the  Clerk  of  the  District  Court  of  Lincoln  County,  Nevada,  on  or 
about  the  19th  day  of  April,  1894;  but  your  orator  charges  and  al- 
leges the  truth  to  be,  that  said  pretended  assessment  was  wholly 
void  and  ineffectual  because  said  property  was  not  then  subject  to  the 
taxing  powers  of  the  County  of  Lincoln,  Nevada,  and  that  the  taxing 
officers  of  said  County  had  no  jurisdiction  over  said  property  or  the 
owner  thereof;  and  because  the  legal  title  to  the  real  estate 

5254  was  then  in  the  United  States  and  there  was  no  property  or  im- 
provement thereon  capable  of  separation  from  the  said  estate, 

and  because  said  property  was  not  capable  of  separation  from  the 
franchise  of  the  supposed  then  owner  of  a  possessory  right  thereto, 
and  because  no  proceedings  were  had  either  against  said  franchise 
or  to  subject  the  franchise  and  the  property  to  the  said  taxing  power 
of  the  State  of  Nevada. 

14.  And  your  orator  further  shows  and  alleges  that  said  pretended 
deed  under  which  the  defendant  the  San  Pedro,  Los  Angeles  and  Salt 
Lake  Railroad  Company,  as  your  orator  is  informed  and  believes, 
now  claims  and  charges  the  Treasurer  of  Lincoln  County,  Nevada, 
had  title,  was  and  is  wholly  invalid  and  void,  because  there  was  no 
jurisdiction  in  the  Clerk  of  the  District  Court  of  Lincoln  County, 
Nevada,  nor  yet  in  the  District  Court  of  Lincoln  County,  Nevada,  to 
make  or  enter  the  judgment  under  which  it  is  claimed  a  sale  was 
made  of  said  property  and  upon  which  said  deed  was  issued  as  will 
fully  appear  by  reference  to  the  judgment  roll  in  said  proceeding,  a 
certified  copy  whereof  is  hereto  annexed,  marked  "  Exhibit  A"  and 
especially  made  a  part  of  this  amended  and  supplemental  bill. 

15.  And  your  orator  further  shows  that  on  or  about  the  17th  day 
of  January  A.  D.  1894,  William  Culverwell,  the  District  Attorney 
of  the  County  of  Lincoln,  in  the  State  of  Nevada,  brought  a  certain 
action  in  the  name  of  the  State  of  Nevada  against  the  Oregon  Short 
Line  and  Utah  Northern  Railway  Company  and  the  owners  and 

claimants,  known  and  unknown,  of  the  property  in  question 

5255  which  was  described  in  the  complaint  in  said  action  as  follows : 

"  Possessory  claim  to  surveyed  right  of  way  for  railroad  of 
sixty  miles  more  or  less,  running  from  the  state-line  on  the  east,  south- 
west down  Clover  Valley  Wash  thence  north  up  Meadow  Valley 
Wash  to  within  three  miles  of  Pioche,  with  sixty  miles  more  or  less, 
of  prepared  roadbed,  consisting  of  cuts,  fills,  tunnels,  &c.  and  known 
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as  the  Milford  and  Pioche  line  of  the  Oregon  Short  Line  and  Utah 
Northern  Railway,  situate  in  Lincoln  County,  Nevada." 
in  which  action  the  plaintiff  therein  prayed  "judgment  against 
Oregon  Short  Line  and  Utah  Northern  Railway  Company  for  the 
sum  of  three  thousand  five  hundred  and  fifty  dollars  and  eighty- 
eight  cents  ($3550.88) ,  the  whole  of  said  tax,  and  a  separate  judgment 
against  said  real  estate  and  improvements,  for  the  sum  of  three 
thousand  five  hundred  and  fifty  dollars  and  eighty-eight  cents  (the 
tax  due  on  real  estate  improvements  and  personal  property)  and  the 
ten  percent  damages  for  non-payment  thereof  at  the  time  as  required 
by  law,  and  the  additional  penalty  of  twenty-five  per  centum  also 
required  by  law,  and  for  such  other  judgment  as  to  justice  belongs, 
and  for  all  costs  subsequent  to  the  assessment  of  said  taxes  and  of  this 
action;"  and  thereupon  on  said  day  in  said  action  a  pretended  sum- 
mons was  issued  out  of  said  Court  under  the  seal  thereof ;  a  copy  of 
said  complaint  in  full  and  of  said  summons,  together  with  the  return 
of  the  service  thereon,  being  marked  "  Exhibits  B  and  C,"  respec- 
tively in  said  Exhibit  A  hereunto  annexed  and  made  a  part  of  this 
amended  and  supplemental  bill. 

5256  Plaintiff  alleges  that  the  said  pretended  summons  did  not 
require  the  defendant  and  all  owners  of  or  claimants  to  any 

real  estate  or  improvements  described  in  said  summons,  known  or 
unknown,  to  appear  and  answer  the  complaint  filed  in  said  Court  on 
a  day  certain,  not  less  than  thirty  nor  more  than  forty  days  from 
the  date  of  the  summons,  but  by  the  command  of  said  pretended 
summons,  addressed  to  "  Oregon  Short  Line  and  Utah  Northern  Rail- 
way Co.,  and  all  owners  of  or  claimants  known  or  unknown,"  said 
defendants  were  "  required  to  appear  in  an  action  commenced  against 
you  as  defendants  by  State  of  Nevada  as  plaintiff,  in  the  District 
Court  of  the  State  of  Nevada,  Lincoln  County,  at  the  Town  of  Pioche, 
and  answer  the  complaint  therein,  which  is  on  file  with  the  Clerk  of 
said  Court,  within  forty  days  after  the  service  on  you  of  this  sum- 
mons, (exclusive  of  the  day  of  service)  if  served  in  said  County,  or 
forty  days  if  served  out  of  said  County  but  within  this  District,  and 
in  all  other  cases  forty  days;  or  judgment  will  be  taken  against  you 
by  default,  according  to  the  prayer  of  said  complaint." 

The  said  Sheriff  of  Lincoln  County,  Nevada,  on  the  27th  day  of 
February,  1894,  made  and  endorsed  a  return  upon  said  summons  in 
words  and  figures  following: 

"  Office  of  the  Sheriff, 
State  of  Nevada,  Lincoln  County. 

I  hereby  certify  that  I  received  the  within  summons  on  the  17th 

day  of  January,  A.  D.  1894,  and  personally  served  the  same  on  the 

17th  day  of  January,  A.  D.  1894,  by  posting  a  certified  copy  of  one 

summons  on  the  bulletin  board  at  the  Court  House  at  Pioche,  Lincoln 

County,  and  a  certified  copy  also  on  the  grade  of  railroad 

5257  running  between  Bullionville  and  Panaca. 

February  27th,  A.  D.  1894. 

E.  D.  Turner,  Sheriff." 


WHITTEMORE — COMPLAINANT'S  EXHIBIT  112.  3191 

and  that  said  return  was  and  is  the  only  return  made  by  the  Sheriff 
of  his  acts  and  doings  under  said  summons  or  in  said  proceeding. 

That  without  any  showing  in  said  proceeding,  by  return,  affidavit 
or  other  proof,  that  the  defendant  could  not,  after  diligent  search, 
be  found  within  said  County,  and  without  any  lawful  authority 
therefor  and  without  any  jurisdiction  in  said  Sheriff  or  in  said  pro- 
ceeding to  publish  the  same,  a  certain  pretended  notice  of  suit  com- 
menced signed  by  the  District  Attorney  of  Lincoln  County,  Nevada, 
was  published  in  the  "  Pioche  Weekly  Record,"  a  newspaper  printed 
and  published  weekly  in  said  County,  for  a  term  of  three  weeks 
commencing  on  the  18th  day  of  January,  A.  D.  1894,  and  ending 
on  the  8th  day  of  February  A.  D.  1894,  as  appears  by  a  copy  of  the 
affidavit  of  publication  made  by  the  publisher  of  said  newspaper, 
together  with  a  true  copy  of  said  notice,  which  is  set  out  in  "  Exhibit 
D  "  annexed  hereto  and  made  a  part  of  this  amended  and  supple- 
mental bill. 

That,  although  the  statute  then  in  force  providing  for  the  publica- 
tion of  the  notice  aforesaid,  required  that  said  notice  should  state  a 
day  certain  therein,  with  notice  to  the  defendant  that  unless  they 
appeared  and  answered  the  complaint  on  or  before  such  day,  so  stated, 
judgment  would  be  taken  against  them,  and  that  such  return  day 
should  be  not  less  than  thirty  nor  more  than  forty  days  from 
5258  the  date  of  the  issuing  of  said  summons,  the  return  day  fixed 
in  the  notice  aforesaid  was  the  27th  day  of  February  A.  D. 
1894,  being  more  than  forty  days  from  the  day  of  the  issuing  of 
summons,  to-wit:  forty-one  days,  and  that  although  the  said  statute 
required  said  notice  to  set  forth  that  the  said  action  was  to  recover 
the  tax  and  delinquency  assessed  to  the  said  defendant  against  said 
property  for  the  fiscal  year,  naming  the  same,  for  which  said  tax  was 
assessed,  and  although  the  constitution  of  the  State  of  Nevada  pro- 
vided that  the  fiscal  year  should  begin  on  the  first  day  of  January 
of  each  year,  the  said  notice  contained  the  statement  that  the  said 
suit  was  brought  to  recover  the  tax  and  delinquency  assessed  to  said 
defendant  against  said  property  "  for  the  fiscal  year  commencing 
first  Monday 'in  January  A.  D.  1893,  and  ending  second  Monday  in 
September  A.  D.  1893,"  and  that  in  the  particulars  aforesaid,  the 
said  summons  and  the  said  notice,  were  and  are  contradictory,  and 
each  were  and  are  in  violation  of  the  statute,  and  did  not  give  notice, 
as  provided  by  law,  to  the  Railway  Company  aforesaid,  or  any  other 
claimant,  known  or  unknown,  and  did  not  warrant  or  authorize  the 
entering  of  a  default  for  failure  to  answer  or  any  judgment  thereon. 

16.  That  notwithstanding  the  premises,  thereafter  on  the  19th  day 
of  April,  A.  D.  1894,  the  then  Clerk  of  said  District  Court  of  Lincoln 
County,  Nevada,  pretended  to  enter  a  default  of  said  Oregon  Short 
Line  &  Utah  Northern  Railway  Company,  and  entered  a  pretended 
default  upon  the  records  of  said  Court  in  words  and  figures  following : 
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5259  "  IN   THE  DISTRICT  COURT  OF  THE   STATE  OF   NEVADA  IN  AND  EOK 

THE    COUNTY   OF   LINCOLN. 

The  State  of  Nevada,  Plaintiff, 
vs. 
Oregon  Short  Line  and  Utah  Northern  Railway  Company,  and  all 
owners  of  or  claimants  known  or  unknown,  and  the  real  estate  pos- 
sessory claimants  and  improvements  in  the  County  of  Lincoln  and 
State  of  Nevada  and  described  as  follows,  to-wit  : 

Possessory  claim  to  surveyed  right  of  way  for  railroad  of  65 
miles  more  or  less,  running  from  the  state  line  on  the  east,  south- 
west down  Clover  Valley  Wash,  thence  north  up  Meadow  Valley 
Wash  to  within  three  miles  of  Pioche,  with  60  miles  more  or  less 
of  prepared  roadbed,  consisting  of  cuts,  fills,  tunnels,  &c.  and 
known  as  the  Milford  and  Pioche  line  of  Oregon  Short  Line  and 
Utah  Northern  Railway,  situate  in  Lincoln  County,  Nevada. 

Value  of  real  estate $100,000.00 

Value  of  personal  property —  25. 00 

Total  value $100, 025. 00 

State  tax $900.22 

County  tax $2650.66 

Total  tax $3550.  88 

Defendants. 

The  summons  in  this  action  having  been  duly  served  upon  the 
defendants  Oregon  Short  Line  and  Utah  Northern  Railway  Com- 
pany, and  all  owners  of  or  claimants  known  or  unknown,  and  the  real 
estate  and  improvements  in  the  County  of  Lincoln  aforesaid,  on  the 
17th  day  of  January,  A.  D.  1894,  by  posting  a  certified  copy  of  one 
summons  on  the  bulletin  board  at  the  Court  House  at  Pioche,  Lincoln 
County,  and  a  certified  copy  also  on  the  grade  of  railroad  running 
between   Bullionville   and    Panaca,    by   the   Sheriff   of   said 

5260  County,  and  notice  of  the  commencement  of  said  suit  having 
been  duly  published,  and  the  legal  delay  for  answering  of  said 

defendants  having  expired,  and  no  answer,  plea,  demurrer  or  appear- 
ance in  said  action  having  been  put  in  or  filed  with  the  Clerk  of  this 
Court  by  the  said  defendants,  the  default  of  the  said  defendants  is 
hereby  entered  upon  the  application  of  the  plaintiff. 

Witness  my  hand  and  seal  of  said  Court  this  19th  day  of  April, 
A.  D.  1894. 

J.  A.  Clark,  Clerk. 

(Note. — No  seal  attached.) 

Endorsed :  In  the  District  Court,  State  of  Nevada,  Lincoln  County. 
The  State  of  Nevada  vs.  Oregon  Short  Line  and  Utah  Northern  Rail- 
way Company,  Default.  Filed  April  19th,  1894.  J.  A.  Clark, 
Clerk." 

And  thereafter  on  the  same  day  and  in  vacation  and  not  in  term 
time  of  said  Court,  the  said  Clerk,  without  jurisdiction,  entered  a 
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certain  pretended  judgment,  in  pursuance  to  said  pretended  default, 
against  said  Oregon  Short  Line  and  Utah  Northern  Eailway  Com- 
pany in  the  following  words  and  figures : 

"IN    THE    DISTRICT   COURT  OF    THE    STATE   OF    NEVADA,    IN    AND    FOR   THE 

COUNTY    OF   LINCOLN. 

The  State  of  Nevada,  Plaintiff, 
vs. 
Oregon  Short  Line  and  Utah  Northern  Eailway  Company,  and  all 
owners  of  or  claimants  known  or  unknown  and  the  real  estate 
possessory  claimants  and  improvements  in  the  County  of  Lincoln 
and  State  of  Nevada,  and  described  as  follows,  to-wit : 

Possessory  claim  to  surveyed  right  of  way  for  railroad  of  65 
miles  more  or  less,  running  from  the  State  line  on  the  east, 

5261  southwest  down  Clo'ver  Valley  Wash,  thence  north  up  Meadow 
Valley  Wash  to  within  three  miles  of  Pioche;  with  60  miles 

more  or  less  of  prepared  roadbed  consisting  of  cuts,  fills,  tunnels 
&c.  and  known  as  the  Milford  and  Pioche  line  of  Oregon  Short 
Line  and  Utah  Northern  Railway,  situated  in  Lincoln  County, 
Nevada. 

Value  of  Real  Estate $100,  000.  00 

Value  of  personal  property 25.00 

$100,  025.  00 
State  tax $900.  22 

County  tax $2650.  66 

$3550.  88 
Defendants. 

In  this  action  the  defendants  Oregon  Short  Line  and  Utah  North- 
ern Eailway  Company,  and  all  owners  of  or  claimants  known  or 
unknown  having  been  regularly  served  with  process  and  having  failed 
to  appear  and  answer  the  plaintiff's  complaint  filed  herein,  the  legal 
time  for  answering  having  expired,  and  no  answer  or  demurrer 
having  been  filed,  the  default  of  the  said  defendants  in  the  premises 
having  been  duly  entered  according  to  law ;  upon  application  of  said 
plaintiff  to  the  Clerk,  judgment  is  hereby  entered  against  said  de- 
fendants in  pursuance  to  the  prayer  of  said  complaint. 

Wherefore  by  virtue  of  the  law  and  by  reason  of  the  premises  afore- 
said, it  is  ordered,  adjudged  and  decreed,  that  the  plaintiff  do  have 
and  recover  from  the  said  defendants  the  sum  of  forty  seven  hundred 
and  ninety-three  dollars  and  sixty-eight  cents  ($4793  dollars  and 
68/100)  with  interest  thereon  at  the  rate  of  three  percent  per  month 
from  the  date  hereof,  till  paid,  together  with  said  plaintiff's  costs 
and  disbursements  incurred  in  this  action  amounting  to  the 

5262  sum  of  two  hundred  and  four  dollars  and  eighty-four  cents 
($204.84). 
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Judgment  rendered,  $4998.52/100,  April A.  D.  1894. 

Endorsed:  District  Court Judicial  District County  of  Lin- 
coln  State  of  Nevada,  plaintiff  vs.  Oregon  Short  Line  and  Utah 

Northern  Kailway  Company,  Defendants Judgment  by  Default. 

Filed  April  19, 1894. 

J.  A.  Clark,  Clerk." 

Plaintiff  upon  information  and  belief  alleges  and  charges,  that 
the  said  Clerk  was  wholly  without  jurisdiction  or  power  to  take,  make 
or  enter  said  default  as  against  the  said  Oregon  Short  Line  and  Utah 
Northern  Railway  Company  under  the  laws  of  the  State  of  Nevada. 

Your  orator  upon  information  and  belief,  charges  and  alleges,  that 
said  Clerk  was  not  authorized  to  and  had  no  power  or  jurisdiction  to 
enter  a  judgment  upon  said  complaint  against  said  Oregon  Short 
Line  and  Utah  Northern  Railway  Company,  and  that  the  pretended 
judgment  entered  by  said  Clerk  was  wholly  and  entirely  without 
authority  or  jurisdiction,  and  was  and  is  void. 

Your  orator  further  shows  to  the  Court,  that  said  pretended  judg- 
ment was  not  signed  by  the  Clerk  of  said  Court,  and  that  because  of 
the  want  of  jurisdiction  in  said  Clerk  to  enter  said  judgment,  and 
because  said  judgment  was  not  signed  by  said  Clerk  of  said  Court, 
and  because  no  legal  summons  was  ever  issued  or  served  upon  the 
said  Oregon  Short  Line  and  Utah  Northern  Railway  Company,  and 
because  no  legal  notice  was  ever  published  or  given  as  required  by 
law,  giving  said  Company  notice  of  said  action,  and  because  the 
property  described  in  said  complaint' was  not  subject  to  the  taxing 
power  of  the  State  of  Nevada  or  the  taxing  power  or  taxing 
5263  officers  of  the  County  of  Lincoln  in  said  State  of  Nevada,  and 
because  the  legal  title  to  the  real  estate  was  then  in  the  United 
States  and  there  was  no  property  or  improvement  thereon  capable 
of  separation  from  the  said  estate,  and  because  said  right  of  way  was 
not  subject  to  sale  under  said  tax  proceedings  or  under  the  pretended 
execution  issued  under  the  pretended  judgment  or  separate  and  apart 
from  the  franchise  of  the  defendant,  and  because  said  pretended  judg- 
ment was  never  at  any  time  entered  up  as  such  by  the  District  Court 
of  Lincoln  County,  Nevada,  at  any  regular  and  stated  or  other  term 
thereof,  and  because  the  Court  never  at  any  time  entered  or  made 
any  judgment  whatever  upon  said  complaint  of  the  State  of  Nevada 
set  forth  in  "  Exhibit  A"  hereto  annexed,  the  same  was  and  is  void 
and  of  no  effect. 

That  notwithstanding  the  said  Clerk  of  said  Court,  on  the  said 
19th  day  of  April,  A.  D.  1894,  issued  a  pretended  execution  upon  the 
said  pretended  judgment,  to  one  E.  D.  Turner,  then  Sheriff  of  the 
said  County  of  Lincoln,  who  thereupon  pretended  to  levy  upon  and 
sell  the  property  aforesaid  and  hereinafter  more  particularly  de- 
scribed, as  appears  more  fully  by  his  return  of  his  proceeding  under 
said  pretended  execution,  true  copies  of  which  said  pretended  execu- 
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tion  and  return  are  annexed  hereto,  marked  "  Exhibit  C  "  and  made 
a  part  of  this  amended  and  supplemental  bill. 

Your  orator  avers,  that  there  was  no  special  judgment  entered  for 

the  sale  of  the  property  pretended  to  be  assessed  and  described  in 

said  complaint,  as  prayed  in  said  complaint;  that  said  judg- 

5264  ment  was  a  personal  judgment  only,  and  that  said  pretended 
execution  was  not  issued  upon  any  special  judgment  against 

the  property  described  in  plaintiff's  complaint  and  did  not  embrace 
any  order  to  sell  the  specific  property  described  in  the  complaint  in 
said  action;  that  said  pretended  levy  of  said  general  execution  under 
said  personal  judgment  was  and  is  wholly  void,  because  said  property 
could  not  be  seized,  taken  or  held  in  execution,  separate  and  apart 
from  the  franchise  or  right  to  own  same  under  the  laws  of  the  United 
States  or  of  this  State. 

That  at  the  sale  aforesaid,  one  W.  J.  Dooly,  then  Treasurer  of  said 
Lincoln  County,  assumed  to  become  the  purchaser,  in  trust,  for  said 
County,  for  the  sum  of  five  thousand  and  eighty-three  and  02/100 
Dollars  ($5,083.02). 

And  your  orator  further  shows  to  the  Court,  that  it  has  no  knowl- 
edge or  information  as  to  whether  a  certificate  of  sale  was  executed 
by  the  Sheriff  aforesaid,  to  the  said  Dooly,  as  Treasurer  aforesaid, 
but  it  avers  that  no  deed  was  ever  executed  or  delivered  to  said 
W.  J.  Dooly,  as  Treasurer  aforesaid,  and  that  no  deed  was  ever  exe- 
cuted or  delivered  to  any  one,  until  on  or  about  the  23rd  day  of  Feb- 
ruary A.  D.  1901,  when  the  said  E.  D.  Turner  pretended  to  execute 
and  deliver,  as  Sheriff  of  Lincoln  County,  Nevada,  although  he  was 
not  then  such  officer,  unto  W.  J.  Dooly,  Treasurer  of  said  County,  in 
trust  for  Lincoln  County,  although  said  Dooly  was  not  then  such 
officer,  a  deed  of  the  property  aforesaid,  which  said  property  is  par- 
ticularly described  in  said  deed,  "As  the  possessory  right  to  surveyed 
right  of  way  for  railroad  of  sixty-five  miles,  more  or  less,  running 
from  the  state  line  on  the  east,  southwesterly  down  Clover 

5265  Valley  Wash,  then  north  up  Meadow  Valley  Wash,  to  within 
three  miles  of  Pioche,  with  sixty  miles,  more  or  less,  of  pre- 
pared roadbed,  consisting  of  cuts,  fills,  tunnels,  etc.  etc.  and  known  as 
the  Milford  and  Pioche  line  of  the  Oregon  Short  Line  and  Utah 
Northern  Railway,  situate  in  Lincoln  County,  Nevada ;  together  with 
all  and  singular  the  tenements,  hereditaments,  and  appurtenances 
thereunto  belonging  or  in  any  wise  appertaining,"  and  thereupon 
caused  said  deed  to  be  recorded  on  the  second  day  of  March  A.  D. 
1901,  on  pages  208-9-10-11-12  of  Book  T  of  Real  Estate  Deeds  in  the 
office  of  the  Recorder  of  Lincoln  County;  a  copy  of  which  deed  is 
annexed  hereto,  marked  "  Exhibit  F "  and  made  a  part  of  this 
amended  and  supplemental  bill. 

17.  That  at  all  times  during  the  pendency  of  said  suit,  copy  of 
judgment  roll  whereof  is  made  "  Exhibit  A"  of  this  amended  and 
supplemental  bill,  and  all  of  the  proceedings  thereunder  except  the 
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pretended  issuance  of  said  deed  in  February,  1901,  the  said  Oregon 
Short  Line  and  Utah  Northern  Railway  Company  was  not  in  the 
actual  possession  or  use  of  its  said  property  or  any  part  thereof,  nor 
in  the  exercise  of  its  corporate  functions,  that  all  of  its  property  of 
every  sort  and  character  including  its  franchise  to  operate  a  railroad, 
was  sequestered  and  held  by  the  Court  in  the  Ames  cause  in  the 
original  bill  herein  referred  to. 

And  your  orator  avers  and  charges  that  said  San  Pedro,  Los  An- 
geles and  Salt  Lake  Railroad  Company  now  claims  and  pretends  that 
by  virtue  of  said  pretended  contract  and  pretended  deed,  aforesaid, 
it  has  some  right  to  enter  in  or  upon  said  premises,  or  some  part 

5266  thereof,  and  claims  to  own  the  same,  and  claims  the  right  to 
enter  upon  the  right  of  way  of  your  orator  derived  from  the 

United  States  as  aforesaid,  and  to  interfere  with  your  orator's  pos- 
session thereof,  and  to  interfere  with  the  construction,  maintenance 
and  operation  of  your  orator's  railroad  thereon,  and  uses  said  pre- 
tended contract  and  the  pretended  deed  as  the  basis  of  a  claim  against 
your  orator's  right  and  title  thereto,  and  under  said  pretended  con- 
tract and  deed  pretends  to  have  and  claim  the  right  to  enter  upon  and 
interfere  with  your  orator  in  its  use  and  occupation  of  its  said  right 
of  way  and  property  and  the  use  of  its  franchise  in  respect  to  the 
construction  of  its  railroad  thereon ;  and  the  said  defendant  the  San 
Pedro,  Los  Angeles  and  Salt  Lake  Railroad  Company,  pretending  to 
claim  some  other  and  further  right  and  title  derived  by  it  since  the 
commencement  of  this  suit  from  its  co-defendant  the  Utah  and  Cali- 
fornia Railway  Company,  but  yet  without  right  and  in  violation  of 
your  orator's  right  acquired  by  the  survey  of  its  line,  the  adoption  of 
its  route  and  the  filing  and  approval  of  its  said  maps  as  aforesaid, 
still  interferes  with  and  obstructs  your  orator  as  in  your  orator's 
original  bill  herein  charged  and  alleged ;  and  your  orator,  therefore, 
alleging  and  claiming  all  that  it  hath  in  said  original  bill  alleged  and 
claimed,  save  as  hereinbefore  amended,  prays : 

That  said  San  Pedro,  Los  Angeles  and  Salt  Lake  Railroad  Com- 
pany be  enjoined  and  restrained  from  further  asserting,  setting  up 
or  making  any  claim  of  right,  title  or  interest  which  it  pretends  to 
have  acquired  or  to  have  under  and  by  virtue  of  any  contract, 

5267  agreement  or  conveyance  from  the  said  Utah  and  California 
Railway  Company,  or  under  said  pretended  deed  from  James 

A.  Nesbitt,  Treasurer  of  said  Lincoln  County,  Nevada,  or,  under  said 
pretended  contract  made  in  the  name  of  John  Simpson,  as  Chairman 
of  the  Board  of  County  Commissioners  of  said  Lincoln  County, 
Nevada,  or  otherwise,  as  to  any  of  your  orator's  said  right  of  way 
or  property,  and  that  each  and  every  of  said  pretended  deeds,  con- 
tracts or  agreements,  instruments  or  conveyances,  issued  or  delivered 
by  either  the  said  Utah  and  California  Railway  Company,  the  said 
James  A.  Nesbitt,  Treasurer  as  aforesaid,  and  the  said  pretended 
contract  from  the  County  of  Lincoln  aforesaid,  and  the  record  of 
each  and  every  of  them,  may  be  set  aside  and  cancelled  and  all  of 
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the  pretended  title,  claim  or  interest  of  the  said  San  Pedro,  Los 
Angeles  and  Salt  Lake  Railroad  Company  pretended  to  be  held 
under  them  or  any  of  them,  be  held  for  naught;  and  that  said  de- 
fendants and  each  and  every  of  them  be  further  restrained  and  en- 
joined from  entering  upon  the  right  of  way  and  railroad  grade,  cuts, 
embankments,  tunnels,  and  property,  or  any  portion  thereof,  of  that 
certain  line  of  railroad  right  of  way  and  railroad  grade  described  and 
referred  to  in  the  original  bill  of  complaint  herein  and  in  this 
amended  and  supplemental  bill,  and  being  in  Lincoln  County  in  this 
State  and  the  District  of  Nevada,  beginning  at  a  point  on  the  eastern 
boundary  line  of  this  State,  at  or  near  a  point  now  known  as  Uvada 
and  extending  thence  southwesterly  along  said  grade  and  right  of 
way  indicated  by  said  roadbed,  cuts,  embankments,  tunnels,  etc., 

5268  to  a  point  called  Clover  Valley  Junction,  a  distance  of  about 
'   forty  miles,  and  from  said  Clover  Valley  Junction  extending 

southwesterly  through  Lincoln  County  and  across  the  State  of  Ne- 
vada, to  the  western  boundary  of  said  State,  upon  the  line  of  railroad 
right  of  way  indicated  and  shown  upon  the  maps  thereof  by  your 
orator  filed  with  and  approved  by  the  Secretary  of  the  Interior  of  the 
United  States,  and  from  said  Clover  Valley  Junction  aforesaid,  ex- 
tending along  said  right  of  way,  grade,  embankment,  cuts,  and  fills, 
northerly  or  northwesterly  a  distance  of  thirty  miles,  more  or  less, 
to  a  point  at  or  near  the  town  of  Pioche,  in  Lincoln  County,  Nevada ; 
and  from  in  any  manner  obstructing,  hindering  or  interfering  with 
the  complainant,  its  agents,  servants  or  employees,  from  proceeding 
peaceably  and  continuously  with  the  work  of  constructing  said  rail- 
road on  and  along  said  right  of  way  and  every  part  thereof. 

That  each  of  the  said  defendants  may  be  required  to  show  why 
your  orator  should  not  have  the  relief  prayed  for  herein;  and  that 
said  defendants  may  answer  this  your  orator's  amended  and  supple- 
mental bill,  as  well  as  the  said  original  bill,  but  not  under  oath 
(answer  under  oath  being  hereby  expressly  waived),  and  that  your 
orator  may  have  such  other  and  further  relief  as  the  nature  of  its  case 
may  require. 

And  your  orator  prays  that  it  may  have  the  full  benefit  of  the 

said  original  bill  and  of  all  proceedings  had  therein  and  thereunder 

against  said  defendants,  and  may  have  the  same  relief  against  said 

several  defendants  as  your  orator  might  or  could  have  had 

5269  against  them  under  said  original  bill,  as  well  as  all  and  singu- 
lar the  relief  sought  and  prayed  by  this  your  orator's  supple- 
mental bill,  including  under  this  supplemental  bill  the  appropriate 
writ  of  injunction  herein  prayed. 

And  may  it  please  your  Honors  to  grant  unto  your  orator  a  writ 
of  subpoena,  to  be  directed  to  the  defendants,  the  Utah  and  Cali- 
fornia Railway  Company,  the  San  Pedro,  Los  Angeles  and  Salt  Lake 
Railroad  Company,  The  Empire  Construction  Company,  command- 
ing them  and  each  of  them,  at  a  time  and  under  a  certain  penalty 
therein  to  be  limited,  to  appear  before  this  Honorable  Court,  and  then 
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and  there  stand  to,  perform  and  abide  such  further  order  and  direc- 
tion and  decree  as  to  this  Honorable  Court  shall  seem  meet. 
And  so  your  orator  will  ever  pray  : 

The  Utah,  Nevada  &  California  Railroad  Company, 

By  P.  L.  Williams, 
C.  A.  Varian, 

Its  Solicitors. 
W.  R.  Kelly, 
Trenmor  Coffin, 

Of  Counsel. 

United  States  of  America,  i 

District  of  Utah,  County  of  Salt  Lake.  J  ss' 
W.  H.  Bancroft,  being  duly  sworn,  deposes  and  says  that  he  is  an 
officer,  to-wit:  The  President  of  the  Utah,  Nevada  and  California 
Railroad  Company,  the  complainant  herein,  and  makes  this  verifica- 
tion upon  its  behalf; 

5270  He  further  says  that  the  foregoing  amended  and  supple- 
mental bill  of  complaint  has  been  read  to  him,  and  that  he 

knows  the  contents  thereof  and  that  the  same  is  true  of  his  own  knowl- 
edge, except  as  to  the  matters  therein  stated  and  alleged  on  informa- 
tion and  belief,  and  that  as  to  those  matters  he  believes  it  to  be  true. 

W.  H.  Bancroft. 

Subscribed  and  sworn  to  before  me  this  25th  day  of  May,  1901. 
(notarial  seal.)  Charles  D.  Savery, 

Notary  Public. 

Judgment  Roll  "  Exhibit  A." 

IN    THE    DISTRICT    COURT   OF    THE    STATE    OF    NEVADA,    IN    AND    FOR    THE 

COUNTY  OF  LINCOLN. 

Complaint 

"  Exhibit  B." 

The  State  of  Nevada,  Plaintiff, 

vs. 

Oregon  Short  Line  and  Utah  Northern  Railway  Company  and  all 

owners  of  or  claimants  known  or  unknown  and  the  real  estate 

possessory  claimants  and  improvements  in  the  County  of  Lincoln 

and  State  of  Nevada  and  described  as  follows,  to-wit:  Pos- 

5271  sessory  claim  to  surveyed  right  of  way  for  railroad  of  65 
miles  more  or  less,  running  from  the  State  line  on  the  east, 

southwest  down  Clover  Valley  Wash,  thence  north  up  Meadow 
Valley  Wash,  to  within  three  miles  of  Pioche,  with  60  miles,  more 
or  less  of  prepared  roadbed  consisting  of  cuts,  fills,  tunnels,  &c. 
and  known  as  the  Milford  and  Pioche  line  of  the  Oregon  Short 
Line  and  Utah  Northern  Railway,  situated  in  Lincoln  County, 
Nevada. 
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Value  of  Real  Estate $100,  000.  00 

Value  of  Personal  Property ~ i_c 25.  00 

Total  Value $100,  025.  00 

State  tax $900.  22 

County  tax 2,  650.  66 

Total   tax $3,  550.  88 

The  State  of  Nevada  by  William  Culverwell,  District  or  Prose- 
cuting Attorney  of  the  County  of  Lincoln,  complains  of  Oregon 
Short  Line  and  Utah  Northern  Railway  Company,  and  all  owners 
of  or  claimants  known  or  unknown  and  also  the  real  estate  and  im- 
provements situate  in  said  County  of  Lincoln,  State  of  Nevada,  and 
described  as  follows,  to-wit:  Possessory  claim  to  surveyed  right  of 
way  for  railroad  of  65  miles,  more  or  less,  running  from  the  State 
line  on  the  east,  southwest  down  Clover  Valley  Wash,  thence  North  up 
Meadow  Valley  Wash,  to  within  three  miles  of  Pioche ;  with  60  miles 
more  or  less  of  prepared  roadbed  consisting  of  cuts,  fills,  tunnels,  &c. 
and  known  as  the  Milford  and  Pioche  line  of  the  Oregon  Short  Line 
and  Utah  Northern  Railway,  situate  in  Lincoln  County,  Nevada; 
and  for  cause  of  action  says  that  between  the  first  Monday 

5272  in  January  and  the   second  Monday   in  September,   A.    D. 
One  thousand  eight  hundred  and  ninety-three  (1893)  in  the 

County  of  Lincoln,  in  the  State  of  Nevada,  Herman  E.  Freudenthal 
then  and  there  being  County  Assessor  of  said  County,  did  duly  assess 
and  put  down  on  an  assessment  roll  all  the  real  and  personal  property 
in  said  County  subject  to  taxation  and  that  said  assessment  roll  was 
afterwards  submitted  to  the  Board  of  Equalization  of  said  County 
and  was  by  said  Board  duly  equalized  as  provided  by  law.  That  said 
Oregon  Short  Line  and  Utah  Northern  Railway  Company  was  then 
and  there  the  owner  of  and  that  there  was  duly  assessed  to  him  the 
described  real  estate,  improvements  upon  real  estate  and  certain  per- 
sonal property,  and  that  upon  such  property  there  has  been  duly 
levied  for  the  fiscal  year  A.  D.  1893,  one  thousand  eight  hundred  and 
ninety-three,  a  state  tax  of  nine  hundred  dollars  and  twenty-two 
cents  ($900.22)  ;  and  a  county  tax  of  two  thousand  six  hundred  and 
fifty  dollars  and  sixty  cents  ($2,650.66/100)  amounting  in  the  whole 
to  three  thousand  five  hundred  and  fifty  dollars  and  eighty-eight 
cents  ($3,550.88),  all  of  which  is  due  and  unpaid;  of  which  thirty- 
five  hundred  and  fifty  dollars  was  duly  assessed  and  levied  against 
the  real  estate,  and  improvements  aforesaid,  and  eighty-eight  cents 
against  the  personal  property. 

Wherefore  said  plaintiff  prays  judgment  against  Oregon  Short 

Line  and  Utah  Northern  Railway  Company  for  the  sum  of  three 

thousand  five  hundred  and  fifty    dollars    and    eighty-eight    cents 

($3,550.88/100)   (the  whole  of  said  tax)  and  a  separate  judg- 

5273  ment  against  said  real  estate  and  improvements  for  the  sum 
of  three  thousand  five  hundred  and  fifty  dollars  and  eighty- 
eight  cents    (the  tax  on  real  estate,  improvements,   and  personal 
property)  and  the  ten  per  cent  damages  for  nonpayment  thereof  at 
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the  time  as  required  by  law,  and  J;he  additional  penalty  of  twenty- 
five  per  centum  also  required  by  law,  and  for  such  ather  judgment  as 
in  justice  belongs  and  for  all  costs  subsequent  to  the  assessment  of 
said  taxes  and  of  this  action. 

W.  CULVEBWELL, 

District  or  Prosecuting County  of  Lincoln. 

Endorsed :  In  the  District  Court  of  the  State  of  Nevada,  Lincoln 
County State  of  Nevada  us.  Oregon  Short  Line  and  Utah  North- 
ern Railway  Company,  Defendant Complaint Filed  Janu- 
ary  17th,   1894.      J.   A.   Clark,   Clerk W.    Culverwell.    District 

Attorney. 

Summons  "  Exhibit  C." 
District  Court  Summons. 

IN  THE  DISTRICT  COURT  OF  THE  STATE  OE  NEVADA,  LINCOLN  COUNTY. 

The  State  of  Nevada  sends  greeting  to  Oregon  Short  Line  and  Utah 
Northern   Railway    Company,   and   all   owners   of   or   claimants 
known  or  unknown: 

5274  You  are  hereby  required  to  appear  in  an  action  commenced 
against  you  as  defendant  by  State  of  Nevada  as  plaintiff,  in 

the  District  Court  of  the  State  of  Nevada,  Lincoln  County,  at  the 
town  of  Pioche,  and  answer  the  complaint  therein,  which  is  on  file 
with  the  Clerk  of  said  Court  within  forty  days  after  the  service  on 
you  of  this  Summons  (exclusive  of  the  day  of  service)  if  served  in 
said  County,  or  forty  days  if  served  out  of  said  County,  but  within 
this  District,  and  in  all  other  cases  forty  days;  or  judgment  by  default 
will  be  taken  against  you,  according  to  the  prayer  of  said  complaint. 
The  said  action  is  brought  to  recover  judgment  against  you,  the  said 
defendants  for  the  sum  of  thirty- five  hundred  and  fifty  88/100  dollars, 
that  is  to  say  nine  hundred  22/100  dollars  State  tax,  and  twenty-six 
hundred  and  fifty  66/100  dollars  County  tax,  total  amount  3550.88/100, 
together  with  ten  per  centum  and  twenty-five  per  centum  on  said  sum 
as  penalty,  all  in  gold  coin,  delinquent  taxes  on  property  hereinafter 
described,  together  with  percentage  and  costs  as  is  provided  by  law 
as  fully  set  forth  in  a  complaint  on  file  in  my  office  the  same  being 
tax  on  real  and  possessory  claim  and  personal  property  for  the  year 
A.  D.  1893,  described  as  follows,  to-wit :  Possessory  claim  to  sur- 
veyed right  of  way  for  railroad  of  sixty -five  miles,  more  or  less,  run- 
ning from  the  State  line  on  the  east  southwest  down  Clover  Valley 
Wash,  thence  north  up  Meadow  Valley  Wash  to  within  three  miles 
of  Pioche,  with  60  miles,  more  or  less  of  prepared  roadbed  consisting 
of  cuts,  fills,  tunnels,  &c,  and  known  as  the  Milford  and  Pioche 

5275  line  of  the  Oregon  Short  Line  and  Utah  Northern  Railway, 
situated  in  Lincoln  County,  Nevada.     Value  of  real  estate 

$100,000.00  Value  of  personal  property  $25.00.  Total  value 
$100,025.00. 

And  you  are  hereby  notified  that  if  you  fail  to  appear  and  answer 
the  said  complaint  as  above  required,  the  said  Plaintiff  will  take 
judgment  against  you  for  the  said  amount,  together  with  all  costs, 
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percentages,  penalties  subsequent  to  the  assessment  of  said  taxes  and 
of  this  action. 

In  testimony  whereof,  I,  J.  A.  Clark,  have  hereunto  set  my  hand, 
and  affixed  the  Seal  of  said  Court,  this  17th  day  of  January,  A.  D. 
1894. 

[seal]  J.  A.  Clark, 

County  Clerk  and  Ex-offvcio  Clerk  of  the  District 

Court  of  the  State  of  Nevada,  Lincoln  County. 

Endorsed:  In  the  District  Court  of  the  State  of  Nevada,  Lincoln 
County.     State  of  Nevada,  plaintiff,  vs.  Oregon  Short  Line  and  Utah 

Northern  Eailway  Company,  Defendant Summons W.  Cul- 

verwell,  District  or  Prosecuting  Attorney  for  Plaintiff Filed  this 

27th  day  of  February,  A.  D.  1894.    J.  A.  Clark,  Clerk. 

Office  of  the  Sheriff, 
State  of  Nevada,  Lincoln  County. 

I  hereby  certify  that  I  received  the  within  Summons  on  the  17th 
day  of  January,  A.  D.  1894,  and  personally  served  the  same  on 

5276  the  17th  day  of  January,  A.  D.  1894,  by  posting  a  certified 
copy  of  one  Summons  on  the  Bulletin  Board  at  the  Court 

House  at  Pioche,  Lincoln  County,  and  a  certified  copy  also  on  the 
grade  of  railroad  running  between  Bullion ville  and  Panaca. 

E.  D.  Turner,  Sheriff. 
February  27th,  1894. 

IN  THE  DISTRICT  COURT  OF  THE  STATE  OF  NEVADA,  IN  AND  FOR  LINCOLN 

COUNTY. 

The  State  of  Nevada,  Plaintiff, 
vs. 
Oregon  Short  Line  and  Utah  Northern  Eailway  Company  and  all 
owners  of  or  claimants  known  or  unknown  and  the  Real  Estate 
possessory  claimants  and  improvements  in  the  County  of  Lincoln 
and  State  of  Nevada  and  described  as  follows  to- wit:  Possessory 
claim  to  surveyed  right  of  way  for  railroad  of  65  miles  more  or 
less  running  from  the  State  line  on  the  east  southwest  down  Clover 
Valley  Wash  thence  North  up  Meadow  Valley  Wash  to  within 
three  miles  of  Pioche;  with  60  miles,  more  or  less  of  prepared 
roadbed  consisting  of  cuts,  fills,  tunnels,  &c,  and  known  as  the 
Milford  and  Pioche  Line  of  Oregon  Short  Line  and  Utah  North- 
ern Railway  situated  in  Lincoln  County,  Nevada. 

Value   of  Real   estate $100,000.00 

Value  of  Personal  Property 25.00 

$100,  025.  00 

State    tax $900.22 

County    tax $2,  650.  66 

Total    tax $3,550.88 

5277  Defendants. 
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In  this  action  the  defendants  Oregon  Short  Line  and  Utah  North- 
ern Railway  Company,  and  all  owners  of  or  claimants  known  or  un- 
known having  been  regularly  served  with  process  and  having  failed 
to  appear  and  answer  the  plaintiff's  complaint  filed  herein,  the  legal 
time  for  answering  having  expired,  and  no  answer  or  demurrer  hav- 
ing been  filed,  the  default  of  the  said  defendants  in  the  premises 
having  been  duly  entered  according  to  law;  upon  application  of 
said  plaintiff  to  the  Clerk,  Judgment  is  hereby  entered  against  said 
defendants  in  pursuance  of  the  prayer  of  said  complaint. 

Wherefore  by  virtue  of  the  law  and  by  reason  of  the  premises  afore- 
said, it  is  ordered,  adjudged  and  decreed  that  the  said  plaintiff  do 
have  and  recover  from  the  said  defendants  the  sum  of  forty-seven 
hundred  and  ninety-three  dollars  and  sixty -eight  cents  ($4703  dollars 
68/100)  with  interest  thereon  at  the  rate  of  three  per  cent  per  month 
from  the  date  hereof,  till  paid,  together  with  said  plaintiff's  costs 
and  disbursements  incurred  in  this  action,  amounting  to  the  sum  of 
two  hundred  and  four  dollars  and  eighty- four  cents  ($204.84). 

Judgment  rendered  $4998.52.  April,  A.  D.  1894. 

Clerk's  Office  of  the  District  Court  of  the District  of  the 

State  of  Nevada  in  and  for  the  County  of  Lincoln. 

I,  the  undersigned,  Clerk  of  said  Court,  do  hereby  certify  the  fore- 
going to  be  a  true  copy  of  the  Judgment  entered  in  the  above  entitled 

action.    Attest  my  hand  and  the  seal  of  this  Court  this day 

A.  D.  187 Clerk. 

5278        Endorsed:    District  Court. Judicial  District — County 

of  Lincoln — State  of  Nevada,  plaintiff  vs.  Oregon  Short  Line 
and  Utah  Northern  Railway  Company,  defendants.  Judgment  by 
Default.     Filed  April  19, 1894,  J.  A.  Clark,  Clerk. 

IN  THE  DISTRICT  COURT,  STATE  OF  NEVADA,  LINCOLN  COUNTY. 

State  of  Nevada,  Plaintiff, 

vs. 

Oregon  Short  Line  and  Utah  Northern  Railway  Company, 

Defendants. 

You  will  please  enter  the  default  of  said  defendants  in  said  action, 
that  is  of  the  Oregon  Short  Line  and  Utah  Northern  Railway  Com- 
pany and  all  owners  of  or  claimants  known  or  unknown  and  each 
lot,  parcel,  either  real  or  possessory  land  described  in  said  complaint 
in  said  action. 

W.  CULVERWELL, 

District  Attorney  for  Lincoln  County,  State  of  Nevada, 

Attorney  for  Plaintiff. 
J.  A.  Clark,  Clerk  of  said  Court, 

Pioche,  Nevada,  March  20th,  1894. 
Endorsed :  In  the  District  Court  State  of  Nevada,  Lincoln  County.— 
State  of  Nevada  vs.  Oregon  Short  Line  and  Utah  Northern  Railway 
Co.— Precipae  for  default.— Filed  March  20th,  1894,  J.  A.  Clark, 
Clerk. 
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5279  IN  THE  DISTRICT  COURT  OF  THE  STATE  OF  NEVADA,  IN  AND  FOR  THE 

COUNTY  OF  LINCOLN. 

The  State  of  Nevada,  Plaintiff, 
vs. 
Oregon  Short  Line  and  Utah  Northern  Kailway  Company,  and  all 
owners  of  or  claimants  known  or  unknown  and  the  real  estate 
possessory  claimants  and  improvements  in  the  County  of  Lincoln 
and  State  of  Nevada,  and  described  as  follows,  to-wit:  Possessory 
claim  to  surveyed  right  of  way  for  railroad  of  65  miles  more  or 
less,  running  from  the  State  line  on  the  east,  southwest  down 
Clover  Valley  Wash,  thence  north  up  Meadow  Valley  Wash  to 
within  three  miles  of  Pioche;  with  60  miles,  more  or  less,  of  pre- 
pared roadbed  consisting  of  cuts,  fills,  tunnels,  &c,  and  known  as 
the  Milford  and  Pioche  line  of  Oregon  Short  Line  and  Utah  North- 
ern Railway,  situated  in  Lincoln  County,  Nevada. 

Value  of  Real  Estate $100,  000. 00 

Value  of  Personal  Property 25.  00 

$100,  025.  00 

State  Tax $900.22 

County  Tax 2,650.66 

Total  tax $3,  550.  88 

Defendants. 

The  Summons  in  this  action  having  been  duly  served  upon  the 
Defendants  Oregon  Short  Line  and  Utah  Northern  Railway  Com- 
pany and  all  owners  of  or  claimants  known  or  unknown  and 

5280  the  Real  Estate  and  improvements  in  the  County  of  Lincoln, 
aforesaid,  on  the  17th  day  of  January  A.  D.  1894,  by  posting 

a  certified  copy  of  one  Summons  on  the  Bulletin  Board  at  the  Court 
House  at  Pioche,  Lincoln  County,  and  a  certified  copy  also  on  the 
grade  of  railroad  running  between  Bullionville  and  Panaca  by  the 
Sheriff  of  said  County,  and  notice  of  the  commencement  of  said  suit 
having  been  duly  published  and  the  legal  delay  for  answering  of 
said  defendants  having  expired,  and  no  answer,  plea,  demurrer  or 
appearance  in  said  action  having  been  put  in  or  filed  with  the  Clerk 
of  this  Court,  by  the  said  defendants,  the  default  of  the  said  defend- 
ants is  hereby  entered  upon  the  application  of  the  plaintiff. 

Witness  my  hand  and  seal  of  said  Court  this  19th  day  of  April, 
A.  D.  1894. 

(No  Seal)  J.  A.  Clark,  Clerk. 

Endorsed :  In  the  District  Court,  State  of  Nevada,  Lincoln  County. 
The  State  of  Nevada  vs.  Oregon  Short  Line  and  Utah  Northern 
Railway  Company.— Default.— Filed  April  19th,  1894.  J.  A.  Clark, 
Clerk. 
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IN  THE  DISTRICT  COURT  OF  THE  STATE  OF  NEVADA  IN  AND  FOR  THE  COUNTY 

OF  LINCOLN. 

State  of  Nevada,  Plaintiff, 

against 

Oregon  Short  Line  R.  R.  Defendant. 

I  the  undersigned,  County  Clerk  of  the  County  of  Lincoln, 
5281  State  of  Nevada,  and  ex-officio  Clerk  of  the  District  Court  of 
the  State,  in  and  for  said  Lincoln  County,  do  hereby  certify 
the  foregoing  to  be  a  true  copy  of  the  Judgment  entered  in  the  above 
entitled  action  and  recorded  in  Judgment  Book  B  of  said  Court,  at 
page  179.  And  I  further  certify  that  the  foregoing  papers,  hereto 
annexed,  constitute  the  Judgment  Roll  in  said  action. 

Witness  my  hand  and  the  seal  of  the  District  Court  this  4th  day  of 
June,  A.  D.  1894. 

(No  Seal)  J.  A.  Clark,  Clerk. 


ss. 


State  of  Nevada, 
County  of  Lincoln, 

I,  H.  J.  Goodrich,  County  Clerk  and  ex-officio  Clerk  of  the  Fourth 
Judicial  District  Court  in  and  for  said  County  of  Lincoln  and  State 
of  Nevada,  do  hereby  certify  that  the  foregoing  is  a  full,  true  and 
correct  copy  of  the  judgment  roll,  and  of  each  of  the  papers,  returns 
and  endorsements  embraced  therein,  in  the  action  entitled :  The  State 
of  Nevada  vs.  Oregon  Short  Line  and  Utah  Northern  Railway  Com- 
pany, and  all  owners  or  claimants  known  or  unknown,  and  the  real 
estate,  possessory  claims  and  improvements  in  the  County  of  Lincoln 
and  State  of  Nevada,  described  as  "  possessory  claim  to  surveyed  right 
of  way  for  railroad  of  65  miles  more  or  less,  running  from  State  line 
on  the  east,  southwest  down  Clover  Valley  Wash,  thence  north  up 
Meadow  Valley  Wash  to  within  three  miles  of  Pioche,  with  60  miles 
more  or  less  of  prepared  roadbed,  consisting  of  cuts,  fills,  tunnels  &c. 
and  known  as  the  Milford  and  Pioche  line  of  Oregon  Short 
5282  Line  and  Utah  Northern  Railway,  situate  in  Lincoln  County, 
Nevada.  Value  of  Real  Estate  $100,000.  Value  of  personal 
property  $25.00.  Total  value  $100,025.00.  State  tax,  $900.22. 
County  tax,  $2650.66.  Total  tax  $3550.88  "—Case  No.  1308;  con- 
sisting of  the  Complaint,  Summons,  and  Return  thereon,  Precipae 
for  Default,  Default,  Judgment  and  certificate  of  Clerk  to  Judgment 
Roll  together  with  all  endorsements  of  said  papers  now  on  file  in  my 
office. 

Witness  my  hand  and  the  seal  of  said  Court  this  24th  day  of  May, 
A.  D.  1901.  '  * 

[SEAL.]  H.  J.  GOORICH, 

Clerk  of  the  Fourth  Judicial  District  Court,  Lincoln  County,  Nevada. 
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"  Exhibit  D." 

IN    THE    DISTRICT    COURT    OF    THE    STATE    OF    NEVADA,    IN    AND    EOE    THE 

COUNTY  OF   LINCOLN. 


The  State  of  Nevada,  Plaintiff, 
against 
Utah  Northern  By.  and  Oregon  Short 
Line  and  Improvements,  Defendants. 


Affidavit  of  Publica- 
tion of  Notice  of 
Suit  commenced. 


State  of  Nevada,  1 
County  of  Lincoln.]8  ' 

5283  T.  J.  Osborne,  of  said  County,  being  duly  sworn,  says: 
That  he  is  a  white  male  citizen  of  the  United  States,  over 
twenty-one  years  of  age,  and  is  competent  to  be  a  witness  on  the  trial 
of  the  above  entitled  action;  that  he  is  the  proprietor  of  the  Pioche 
Weekly  Eecord,  a  newspaper  printed  and  published  weekly  in  the 
said  County;  that  the  Notice  of  Suit  Commenced  of  which  the  an- 
nexed is  a  printed  copy,  and  published  in  said  newspaper  at  least 
three  weeks  commencing  on  the  Eighteenth  day  of  January  A.  D. 
1894,  and  ending  on  the  Eighth  day  of  February,  A.  D.  1894. 

T.  J.  Osborne. 

Subscribed  and  sworn  to  before  me  this  27th  day  of  February, 
A.  D.  1894. 

J.  A.  Clark,  Clerk. 


The  following  is  a  true  and  complete  copy  of  the  printed  notice  of 
suit  commenced,  attached  to  the  foregoing  affidavit,  to-wit : 

New  to-day. 

NOTICE  OF   SUIT   COMMENCED. 

State  of  Nevada,  County  of  Lincoln,  District  of  Prosecuting  Attor- 
ney's Office. 

To  the  'following  named  defendants  and  to  all  owners  of  or  claim- 
ants to  the  real  estate  and  improvements  thereon,  hereinafter  de- 
scribed, known  or  unknown.  You  are  hereby  notified  that  suit 
5284  has  been  commenced  in  the  District  Court  of  the  State  of 
Nevada,  in  and  for  the  County  of  Lincoln,  by  the  State  of 
Nevada,  Plaintiff,  against  the  defendants  hereinafter  named  and 
each  of  the  following  described  tracts  or  parcels  of  land  with  the 
improvements  thereon  and  all  owners  of,  or  claimants  to  the  same, 
known  or  unknown,  to  recover  the  tax  and  delinquency  assessed  to 
said  defendants  against  said  property  for  the  fiscal  year  commencing 
first  Monday  in  January,  A.  D.  1893,  and  ending  second  Monday  in 
September  A.  D.  1893,  and  that  a  Summons  has  been  duly  issued; 
and  you  are  further  notified  that  unless  you  appear  and  answer  the 
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Complaint  filed  in  the  office  of  the  District  Court  of  the  State  of 
Nevada,  in  and  for  the  County  of  Lincoln  in  said  cause  on  or  before 
the  27th  day  of  February  A.  D.  1894,  judgment  will  be  taken  against 
you,  and  the  real  estate  and  improvements  herein  described  for  the 
amount  of  tax  and  delinquency  specified  and  cost  of  suit  tax  and 
delinquency  Oregon  Short  Line  and  Utah  Northern  Kailway  Com- 
pany and  all  owners  of  or  claimants  known  or  unknown. 

The  said  action  is  brought  to  recover  judgment  for  the  sum  of 
thirty-five  hundred  and  fifty  and  eighty-eight  one  hundredths  dol- 
lars, that  is  to  say  nine  hundred  and  twenty-two  one  hundredths  dol- 
lars State  tax,  and  twenty-six  hundred  and  fifty  and  sixty-six  one 
hundredths  dollars  County  tax,  total  amount  thirty-five  hundred  and 
fifty  and  eighty-eight  one  hundredths  dollars,  together  with  ten  per- 
centum  and  twenty-five  per  centum  on  said  sum  as  penalty  all  in  gold 
coin,  delinquent  taxes  on  property  hereinafter  described,  together 
with  percentage  and  costs  as  is  provided  by  law,  as  fully  set  forth 
in    a    complaint   on   file,    the    same   being   for   tax    on   real 

5285  and  possessory  claim  and  personal  property  for  the  year  A.  D. 
1893,  described  as  follows,  to-wit: 

Possessory  claim  to  surveyed  right  of  way  for  railroad  of  sixty- 
five  miles,  more  or  less,  running  from  the  State  line  on  the  east, 
southwest  down  Clover  Valley  Wash  to  within  three  miles  of  Pioche, 
with  sixty  miles,  more  or  less,  of  prepared  roadbed,  consisting  of 
cuts,  fills,  tunnels,  etc.  and  known  as  the  Milford  and  Pioche  line  of 
the  Oregon  Short  Line  and  Utah  Northern  Railway  situated  in  Lin- 
coln County,  Nevada,  value  of  real  estate  $100,000.00;  value  of  per- 
sonal property  $25.00;  total  $100,025.00. 

W.   CuLVERWELL, 

District  or  Prosecuting  Attorney  of  Lincoln  County. 
Dated  Pioche,  Nevada,  January  16, 1894. 

Endorsed:  District  Court,  State  of  Nevada,  County  of  Lincoln, 
State  of  Nevada,  Plaintiff,  vs.  Oregon  Short  Line  et  al.,  Defendants. 
Affidavit  of  publication  of  Notice  of  Suit  Commenced.  Filed  Feb- 
ruary 27th,  A.  D.  1894.    J.  C.  Clark,  Clerk. 

(End  of  Exhibit  D.) 

5286  IN  THE  DISTRICT  COURT  OF  THE  STATE  OE  NEVADA,  IN  AND  FOR  THE 

COUNTY  OF  LINCOLN. 

(Exhibit  E.) 

State  of  Nevada,  Plaintiff, 
vs. 
Oregon  Short  Line  and  Utah  Northern  Railway   Execution. 

Company,  Defendant. 
The  State  of  Nevada  to  the  sheriff  of  Lincoln  County,  greeting: 

Whereas,  on  the  20th  day  of  March,  A.  D.  1894,  the  above  named 
plaintiff  recovered  a  judgment  by  default  in  the  said  District  Court 
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of  the  State  of  Nevada  in  and  for  the  County  of  Lincoln,  against  the 
above  named  Defendant  Oregon  Short  Line  and  Utah  Northern  Rail- 
way Company  for  the  sum  of  Forty-seven  hundred  and  ninety-three 
68/100  dollars,  with  interest  at  the  rate  of  three  per  cent  per  month 

from until  paid,  together  with  $204.84  costs  and  disbursements, 

at  the  date  of  said  judgment  and  accruing  costs,  now  amounting  to 
the  sum  of  $1.50  as  appears  to  us  of  record. 

And,  whereas,  the  Judgment  Eoll  in  the  action  in  which  the  said 
action  was  entered  is  filed  in  the  Clerk's  office  of  said  Court,  in  the 
County  of  Lincoln,  and  the  said  Judgment  was  docketed  in  the  said 
Clerk's  office,  in  said  County,  on  the  day  and  year  first  above  written. 

And  the  sum  of  $4,793.66  with  interest  and  costs  as  aforesaid,  is 

now  (at  the  date  of  this  Writ)  actually  due  on  said  judgment. 

5287        Now  you,  the  said  sheriff,  are  hereby  required  to  make  the 

said  sum  due  on  the  said  judgment,  for  damages,  with  interest 

as  aforesaid,  and  costs,  and  now  and  hereinafter  accruing  costs,  to 

satisfy  said  Judgment out  of  the personal  property  of 

the  said  Judgment  debtor  Oregon  Short  Line  &  Utah  N.  R.  R.  Co.  or 
if  sufficient  personal  property  of  said  Judgment  debtor  cannot  be 
found,  then  out  of  the  real  property  in  your  County,  belonging  to 
it  on  the  day  whereon  said  Judgment  was  docketed  in  the  aforesaid 
Lincoln  County,  or  at  any  time  thereafter;  and  make  return  of  this 

Writ  with 60  days  after  its  receipt  by  you,  with  what  you  have 

done  endorsed  thereon. 

Witness  my  hand  and  the  seal  of  said  Court  this  19th  day  of  April 
A.  D.  1894. 

[l.  s.]  J.  A.  Clark,  Clerk. 

Endorsed:  In  the  District  Court  of  the  State  of  Nevada,  in  and 
for  the  County  of  Lincoln.  State  of  Nevada,  plaintiff  vs.  Oregon 
Short  Line  and  Utah  Northern  Railway,  Defendant.  Execution. 
Filed  on  return  this  29th  day  of  May,  1894.     J.  A.  Clark,  Clerk. 

(End  of  Exhibit  D.) 


5288  Exhibit  E. 

Office  of  the  Sheriff, 
Pioche,  Nevada,  May  ®9th,  1891^. 
State  of  Nevada, 
County  of  Lincol/n. 

I,  E.  D.  Turner,  sheriff  of  Lincoln  County,  State  of  Nevada,  do 
hereby  certify  that  I  received  the  annexed  execution  on  the  19th  day 
of  April,  A.  D.  1894,  and  under  and  by  virtue  of  the  commands 
thereof  I  did,  on  said  19th  day  of  April  A.  D.  1894,  levy  upon 
all  of  the  right,  title  and  interest  of  the  Oregon  Short  Line  and  Utah 
Northern  Railway  Company,  and  all  owners  or  claimants,  known 
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or  unknown  to  certain  real  estate  therein  described,  the  judgment 
debtors  therein  named  at  the  town  of  Pioche  in  said  County,  in  and 
to  the  following  described  real  estate  and  improvements,  to-wit : 

Possessory  claim  to  surveyed  right  of  way  for  railroad  of  sixty-five 
miles,  more  or  less,  running  from  the  State  line  on  the  east,  southwest 
down  Clover  Valley  Wash,  thence  north  up  Meadow  Valley  Wash  to 
within  three  miles  of  Pioche,  with  sixty-five  miles  more  or  less  of 
prepared  roadbed,  consisting  of  cuts,  fills,  tunnels,  etc.,  and  known  as 
the  Milford  Pioche  Line  and  Utah  Northern  Railway,  situated  in 
Lincoln  County,  State  of  Nevada. 

That  I  duly  advertised  said  property  for  sale  at  Public  auction  to 
the  best  bidder  for  the  least  amount  of  parcel  of  said  property, 

5289  to  satisfy  this  execution  and  all  costs,  by  publishing  the  said 
notice  of  sale  in  the  Pioche  Weekly  Eecord,   a  newsTjaper 

printed  and  published  once  a  week  in  the  town  of  Pioche  and  said 
County  of  Lincoln  for  the  full  period  of  twenty-one  days,  and  by 
posting  a  like  notice  of  said  sale  on  the  property  to  be  sold,  and  one 
on  the  bulletin  board  at  the  court  house,  one  on  the  bulletin  board 
in  front  of  S.  E.  Wertheimer's,  one  at  the  Post  Office,  one  at  the 
Bullionville  store  and  one  at  the  Z.  C.  M.  I.  Store  at  Panaca,  one  on 
the  roadbed  between  Bullionville  and  Panaca,  all  in  said  County. 

All  of  which  said  notices  were  published  and  posted  for  more  than 
the  full  period  of  twenty-one  days  prior  to  said  sale. 

That  each  and  every  of  said  notices  of  sale  contained  a  correct 
description  of  the  property  advertised  for  sale,  the  time  and  place  of 
sale  and  the  terms  of  the  same.  A  copy  of  said  notice  is  hereto 
annexed  and  made  a  part  of  this  return. 

That  I  did  on  the  17th  day  of  May  A.  D.  1894,  at  the  time  and 
place  designated  in  the  said  notice  of  sale,  attend  and  offer  for  sale 
the  least  amount  of  said  property  to  satisfy  this  execution  and  all 
costs. 

That  I  sold  the  whole  of  said  property  to  W.  J.  Dooly,  Treasurer 
of  Lincoln  County,  in  trust  for  Lincoln  County,  for  $5083.02  dollars 
in  gold  coin,  he  being  the  best  bidder  therefor,  and  that  being  the 
whole  price  paid.  Therefore  the  said  above  sum  of  $5083.02  being 
the  amount  of  this  execution  and  all  costs,  Sheriff's  commissions 
and  etc. 

5290  Therefore  I  return  this  execution  satisfied  in  full. 

E.  D.  Turner,   • 
Sheriff  Lincoln  County,  Nevada. 

Following  is  a  full,  true  and  correct  copy  of  the  printed  notice 
referred  to  and  annexed  to  the  foregoing,  to-wit : 

sheriff's  sale. 

By  virtue  of  an  execution  issued  out  of  the  District  Court,  in  and 
for  the  County  of  Lincoln,  State  of  Nevada,  and  to  me  directed  and 
delivered  for  a  judgment  rendered  in  said  Court,  on  the  twentieth 
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day  of  March,  A.  D.  1894,  in  favor  of  the  State  of  Nevada  as  Plain- 
tiff and  against  the  Oregon  Short  Line  and  Utah  Northern  Railway 
Company,  and  all  owners  or  claimants  known  or  unknown,  to  certain 
real  estate  therein  described  for  the  sum  of  forty-seven  hundred  and 
ninety  three  and  sixty-eight  one  hundredths  dollars  debt,  together 
with  two  hundred  and  four  and  eighty-four  one  hundredths  dollars, 
tax  costs,  and  all  accruing  costs  and  interest,  I  have  levied  on  the 
following,  to-wit :  Possessory  claim  to  surveyed  right  of  way  for  rail- 
road of  sixty-five  miles  more  or  less,  running  from  the  State  line  on 
the  east,  southwest  down  Clover  Valley  Wash,  thence  north  up 
Meadow  Valley  Wash,  to  within  three  miles  of  Pioche,  with  sixty 
miles  more  or  less  of  prepared  roadbed  consisting  of  cuts,  fills,  tun- 
nels, etc.,  and  known  as  the  Milford  and  Pioche  line  of  the  Oregon 
Short  Line  and  Utah  Northern  Eailway,  situated  in  Lincoln 
5291     County,  Nevada. 

Notice  is  hereby  given  that  on  Thursday  the  seventeenth  day 
of  May,  A.  D.  1894,  between  the  hours  of  nine  in  the  morning  and 
five  in  the  evening,  to-wit:  at  twelve  M.  I  will  sell  all  the  right, 
title  and  interest  of  said  Oregon  Short  Line  and  Utah  Northern  Rail- 
way, and  of  all  owners  or  claimants  known  or  unknown  in  and  to  the 
above  described  property,  at  the  front  door  of  the  Court  House  at 
Pioche,  Nevada,  or  the  smallest  portion  thereof  sufficient  to  satisfy 
said  judgment  and  costs,  at  Public  Auction  for  cash  in  hand  to 
satisfy  said  execution  and  all  costs. 

E.  D.  Turner,  Sheriff. 

Dated  Pioche,  Nevada,  April  26th,  1894- 

(End  of  Exhibit  E.) 


"  Exhibit  F." 

This  indenture,,  made  the  first  day  of  December,  A.  D.  1894,  be- 
tween E.  D.  Turner,  Sheriff  of  the  County  of  Lincoln,  State  of 
Nevada,  the  party  of  the  first  part,  and  W.  J.  Dooly,  Treasurer  of 
said  Lincoln  County,  in  trust  for  Lincoln  County,  the  party  of  the 
second  part: 

Whereas,  by  virtue  of  a  writ  of  execution  issued  out  of  and 
5292  under  the  seal  of  the  District  Court  of  the  State  of  Nevada,  in 
and  for  Lincoln  County,  tested  the  nineteenth  day  of  April, 
1894,  upon  a  judgment  recovered  in  said  Court  on  the  twentieth  day 
of  March,  1894,  in  favor  of  the  State  of  Nevada  and  against  the 
Oregon  Short  Line  and  Utah  Northern  Railway  to  the  Sheriff  di- 
rected and  delivered,  commanding  him  that  of  the  personal  prop- 
erty of  the  said  judgment  debtor,  Oregon  Short  Line  and  Utah 
Northern  Railway,  in  said  County,  he  should  cause  to  be  made  cer- 
tain monies  in  the  said  writ  specified,  and  if  sufficient  personal  prop- 
erty of  the  said  judgment  debtor,  Oregon  Short  Line  and  Utah 
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Northern  Railway,  could  not  be  found,  that  then  he  should  cause 
the  amount  of  said  judgment  to  be  made  of  the  lands,  tenements,  and 
real  property  belonging  to  said  judgment  debtor,  Oregon  Short  Line 
and  Utah  Northern  Railway,  on  the  20th  day  of  March,  A.  D.  1894, 
or  at  any  time  afterwards ;  and  whereas,  sufficient  personal  property 
of  said  judgment  debtor,  Oregon  Short  Line  and  Utah  Northern 
Railway,  could  not  be  found,  whereof,  he,  the  said  Sheriff,  could 
cause  to  be  made  the  money  specified  in  said  writ,  the  said  Sheriff 
did,  in  obedience  to  said  command,  levy  on,  take  and  seize  all  the 
estate,  right,  title  and  interest,  which  the  said  judgment  debtor 
Oregon  Short  Line  and  Utah  Northern  Railway,  so  had,  of,  in  and  to 
said  lands,  tenements,  real  estate  and  premises  hereinafter  particu- 
larly set  forth  and  described,  with  the  appurtenances,  and  did  on  the 
17th  day  of  May,  1894,  sell  the  said  premises,  after  offering  the 
smallest  portion  or  quantity  of  said  property,  at  public  auction,  in 
front  of  the  Court  House,  in  said  County  of  Lincoln,  State  of 

5293  Nevada,  between  the  hours  of  nine  in  the  morning  and  five 
in  the  afternoon  of  that  date,  namely,  at  twelve  o'clock  after 

having  first  given  notice  of  the  time  and  place  of  such  sale  by  post- 
ing notices  and  advertising  the  same  according  to  law ;  at  which  sale 
the  said  premises  were  struck  off  to  the  said  party  of  the  second  part, 
for  the  sum  of  five  thousand  eighty-three  and  02/100  ($5083.02) 
dollars,  lawful  money,  the  party  of  the  second  part  being  the  only 
and  highest  bidder  and  that  being  the  highest  sum  bidden,  and  the 
whole  price  paid ;  and  whereas  the  said  Sheriff,  after  receiving  from 
said  second  party  the  bid  as  aforesaid,  gave  to  the  said  second  party 
such  certificate  as  is  by  law  directed  to  be  given,  and  filed  in  the 
office  of  the  County  Recorder  of  Lincoln  County,  Nevada,  a  duplicate 
of  such  certificate ;  and  whereas  six  months  after  such  sale  have  ex- 
pired without  any  redemption  of  the  said  premises  having  been 
made: 

Now,  this  indenture  witnesseth :  That  E.  D.  Turner,  Sheriff  afore- 
said, the  party  of  the  first  part,  by  virtue  of  the  said  writ  and  in 
pursuance  of  the  Statute  in  such  case  made  and  provided,  for  and  in 
consideration  of  the  sum  of  money  above  mentioned,  to  him  in  hand 
paid  as  aforesaid  by  the  said  party  of  the  second  part,  the  receipt 
whereof  is  hereby  acknowledged,  hath  bargained,  sold,  conveyed  and 
confirmed,  and  by  these  presents  doth  grant,  bargain,  sell,  convey  and 
confirm  unto  the  said  party  of  the  second  part,  and  to  his  successors 
in  office,  in  trust  for  the  County  of  Lincoln,  all  the  estate, 

5294  right,  title  and  interest  which  the  said  judgment  debtor,  the 
said  Oregon  Short  Line  and  Utah  Northern  Railway  had  on 

the  20th  day  of  March,  1894,  or  at  any  time  afterwards,  or  now  has, 
of  in  and  to  all  the  following  described  premises,  situate,  lying  and 
being  in  the  County  of  Lincoln.  State  of  Nevada,  and  described  as 
follows : 

_  The  possessory  claim  to  surveyed  right  of  way  for  railroad  of  sixty- 
five  miles  more  or  less,  running  from  "the  State'line  on  the  east  south- 
west down  Clover  Valley  Wash,  thence  north  up  Meadow  Valley 
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Wash  to  within  three  miles  of  Pioche,  with  sixty  miles,  more  or  less 
of  prepared  roadbed,  consisting  of  cuts,  fills,  tunnels,  etc.,  and  known 
as  the  Milford  and  Pioche  line  of  the  Oregon  Short  Line  and  Utah 
Northern  Eailway,  situate  in  Lincoln  County,  Nevada. 

Together  with  all  and  singular  the  tenements,  hereditaments  and 
appurtenances  thereto  belonging  or  in  any  wise  appertaining. 

To  have  and  to  hold^the  said  premises  with  the  appurtenances 
unto  the  said  party  of  the  second  part  and  his  successors  in  office  in 
trust  for  the  County  of  Lincoln,  as  fully  and  absolutely  as  he,  the 
Sheriff  aforesaid,  can,  may,  or  ought  to,  by  virtue  of  the  said  writ 
and  of  the  statute  in  such  case  made  and  provided,  grant,  bargain, 
sell,  release,  consign,  convey  and  confirm  the  same. 

In  witness  whereof,  the  said  Sheriff,  the  party  of  the  first  part  to 
these  presents  hath  hereunto  set  his  hand  and  seal  the  day  and  year 
first  above  written. 

E.  D.  Turner, 
Sheriff  of  Lincoln  County,  Nevada. 

Sealed  and  delivered  in  the  presence  of — 
F.  R.  McNamee. 


ss : 


5295  State  of  Nevada, 
County  of  Lincoln, 

On  this  23rd  day  of  February  A.  D.  1901,  personally  appeared 
before  me,  a  Notary  Public  in  and  for  said  County,  E.  D.  Turner, 
Sheriff  of  the  County  of  Lincoln,  State  of  Nevada,  personally  known 
to  me  to  be  the  Sheriff  of  said  County  at  the  date  said  deed  was 
executed,  and  whose  name  is  subscribed  to  the  within  instrument, 
and  he  acknowledged  to  me  that  he  as  such  Sheriff  aforesaid,  exe- 
cuted the  same  freely  and  voluntarily  and  for  the  uses  and  purposes 
therein  mentioned. 

[seal.]  F.  R.  McNamee, 

Notary  Public. 

Endorsed:  E.  D.  Turner,  Sheriff,  to  W.  J.  Dooly,  Treasurer  of 
Lincoln  County,  in  trust  for  Lincoln  County.     Sheriff's  deed 

Recorded  at  request  of  F.  R.  McNamee,  March  2nd  A.  D.  1901,  in 
Book  T  of  Reaf  Estate  Deeds  at  pages  208-9-10-11-12,  Lincoln 
Countv,  Nevada  Records. 

H.  W.  Turner, 
County  Recorder. 
(End  of  Exhibit  F.) 

Endorsed:  No.  709.    U.  S.  Circuit  Court,  Ninth  Circuit,  District 
of  Nevada.    Utah,  Nevada  and  California  Railroad  Company 

5296  rs.  The  Utah  &  California  Railway  Companv.  et  al.,  Supple- 
mental Bill  of  Complaint.     Filed  June  3,  1901. 

T.  J.  Edwards,  Clerk. 
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ss: 


United  States  of  America, 
District  of  Nevada, 
I,  T.  J.  Edwards,  Clerk  of  the  Circuit  Court  of  the  United  States 
for  the  District  of  Nevada,  do  hereby  certify  that  the  above  and  fore- 
going is  a  full,  true  and  correct  copy  of  the  original  Supplemental 
Bill  now  on  file  and  of  record  in  my  office. 

In  testimony  whereof,  I  have  hereunto  set  my  hand  and  affixed  the 
Seal  of  the  said  Court,  at  my  office,  in  Carson  City,  this 
[seal.]     the  7th  day  of  June,  A.  D.  1901,  and  in  the  year  of  the 
Independence  the  125th. 

T.  J.  Edwards, 

Clerk. 
(U.  S.  documentary  revenue  stamp.     10  cents,  cancelled.) 

CIRCUIT  COURT  01'  THE  UNITED  STATES  WITHIN  AND  FOR  THE  DISTRICT  OF 

NEVADA. 

Utah,    Nevada   and   California   Eailroad    Company,    Complainant, 

vs. 
The  Utah  and  California  Railway  Company,  the  Empire  Construc- 
tion Company,  the  San  Pedro,  Los  Angeles  and  Salt  Lake  Railroad 
Company,  C.  O.  Whittemore,  T.  E.  Gibbon,  J.  Ross  Clark,  Adam 
Paul,  Virgil  Kelly  and  H.  B.  Maxson,  Defendants. 

5297  Upon  reading  and  filing  the  supplemental  bill  of  complaint 
in  this  cause  praying  for  an  injunction  restraining  the  defend- 
ants from  the  commission  of  certain  acts  complained  of  in  said  sup- 
plemental bill,  and  on  motion  of  counsel  for  the  complainant  herein, 
it  is  ordered  that  the  defendants,  and  each  of  them,  appear  before 
this  Court  at  the  Court  Room  thereof  in  Carson  City,  Nevada,  (Fed- 
eral Building)  on  the  24tlyday  of  June,  1901,  at  10  o'clock  a.  m.  and 
then  and  there  show  cause,  if  any  they  have,  why  an  injunction  as 
prayed  for  in  said  supplemental  bill  should  not  issue. 

It  is  further  ordered  that  a  certified  copy  of  said  Supplemental  Bill 
of  Complaint  be  served  upon  defendants'  Solicitor,  and  that  com- 
plainant may  support  said  supplemental  bill  of  complaint  by  affida- 
vits to  be  filed  herein  and  served  upon  defendants'  Solicitor  on  or 
before  the  17th  day  of  June,  1901. 

It  is  further,  ordered  that  a  copy  of  this  order,  certified  under 
the  hand  of  the  Clerk  and  Seal  of  this  Court  be  served  upon  said 
defendants. 

Done  and  dated  in  open  Court  at  Carson  City,  in  the  District  of 
Nevada,  this  4th  day  of  June,  A.  D.  1901. 

Thomas  P.  Hawley,  Judge. 
(Filed  June  4th,  1901.) 

United  States  of  America,  ' 
District  of  Nevada, 

I,  T.  J.  Edwards,  Clerk  of  the  Circuit  Court  of  the  United 

5298  States  for  the  District  of  Nevada,  do  hereby  certify  that  the 
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above  and  foregoing  is  a  full,  true  and  correct  copy  of  the  original 

Order  now  on  file  and  of  record  in  my  office. 

In  testimony  whereof,  I  have  hereunto  set  my  hand  and  affixed  the 

Seal  of  the  said  Court,  at  my  office,  in  Carson  City,  this 

[seal.]     the  4th  day  of  June.  A.  D.  1901.  and  in  the  year  of  the 

Independence  the  125th. 

T.  J.  Edwards, 

Clerk. 
(U.  S.  documentary  revenue  stamp.     10  cents,  cancelled.) 

Q.  I  show  you  Complainant's  Exhibit  173.    What  is  that  ? 

A.  It  is  the  amended  answer  of  the  defendants  to  the  original  bill 
in  this  same  case. 

Mr.  Severance  offered  in  evidence  Complainant's  Exhibit  173,  and 
the  same  is  as  follows : 

Complainant's  Exhibit  173.     (Whittemore.) 

IN  THE  CIRCUIT  COURT  OF  THE  UNITED  STATES,  NINTH  CIRCUIT,  DISTRICT 

OF  NEVADA. 

Utah,  Nevada  and  California  Eailroad  Company,  Complainant, 

vs. 
The  Utah  &  California  Eailway  Company,  The  Empire  Construction 
Company,  The  San  Pedro,  Los  Angeles  and  Salt  Lake  Eailroad 
Company,  C.  O.  Whittemore,  T.  E.  Gibbon,  J.  Koss  Clark,  Adam 
Paul,  Virgil  Kelly,  and  H.  B.  Maxson,  Defendants. 

5299  AMENDED  ANSWER  TO  ORIGINAL  BILL. 

The  defendants,  by  leave  of  Court  first  had  and  obtained,  file  this 
their  amended  answer  to  the  plaintiff's  bill  herein;  and 

Admit  the  allegations  contained  in  paragraphs  1,  2,  and  3  of  the 
plaintiff's  bill ;  also 

Admit  that  the  Nevada  Pacific  Railway  Company  was  a  corpora- 
tion created  in  the  year  1889,  under  the  laws  of  the  State  of  Nevada 
as  alleged  in  paragraph  5  of  plaintiff's  said  bill;  but  these  de- 
fendants aver  that  all  the  rights  and  franchises  of  said  corporation 
to  construct,  own  and  operate  a  railroad  as  described  in  said  para- 
graph 5,  and  all  the  rights  and  franchises  of  said  corporation  to 
continue  in  existence  or  to  own,  hold,  operate,  or  construct  any  rail- 
road line  or  lines  whatever  in  said  State  of  Nevada,  or  to  own  or 
hold  any  property  in  said  State  of  Nevada,  and  the  right  of  the  said 
Oregon  Short  Line  and  Utah  Northern  Eailway  Company  as  the 
successor  of  the  said  Nevada  Pacific  Eailway  Company  to  the  said 
rights  and  franchises  became  void  and  ceased  and  determined  abso- 
lutely by  the  failure  of  the  said  Nevada  Pacific  Eailway  Company 
and  its  successor  the  said  Oregon  Short  Line  and  Utah  Northern 
Eailway  Company  to  finish  the  construction  of  the  line  of  railroad 
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described  in  the  Articles  of  Incorporation  of  the  Nevada  Pacific 

Railway  Company  and  put  the  same  in  full  operation  within  six 

years  after  the  incorporation  of  the  said  Nevada  Pacific  Rail- 

5300  way  Company,  as  required  by  the  laws  of  the  State  of  Nevada. 

Admit  that  the  several  railway  companies  named  in  para- 
graph 6  of  plaintiff's  bill  were  consolidated  into  one  company 
known  as  the  Oregon  Short  Line  and  Utah  Northern  Railway  Com- 
pany, and  that  each  of  the  said  companies  named  in  said  paragraph 
assigned  transferred  and  set  over  to  the  said  Oregon  Short  Line  and 
Utah  Northern  Railway  Company  all  of  the  rights,  privileges  and 
franchises  of  each  of  said  companies,  as  alleged  and  set  forth  in  said 
paragraph  6. 

Admit  that  in  the  years  1889  and  1890,  the  said  Oregon  Short  Line 
and  Utah  Northern  Railway  Company  resolved  to  construct,  and 
did  partly  construct,  a  railroad  from  Milford,  in  the  State  of  Utah, 
to  a  point  known  as  Uvada  on  the  Utah-Nevada  State  Line,  and  dur- 
ing said  years  it  also  constructed  a  railroad  grade  thence  into  Lin- 
coln County,  Nevada,  southwesterly  a  distance  of  about  forty  miles 
to  Clover  Valley,  and  thence  northwesterly  from  Clover  Valley  a 
distance  of  thirty  miles  to  a  point  near  Pioche  in  said  County  of 
Lincoln  and  State  of  Nevada,  upon  the  line  authorized  under  the 
charter  and  privileges  prior  to  the  consolidation  aforesaid  owned  and 
enjoyed  by  said  "Nevada  Pacific  Railway  Company;"  but  deny 
that  the  Oregon  Short  Line  and  Utah  Northern  Railway  Company 
caused  a  copy  of  its  Articles  of  Incorporation,  or  due  proof  of  its 
organization  under  the  same,  to  be  filed  with  the  Secretary  of  the 
Interior  or  that  the  same  were  ever  filed  with  the  Secretary  of  the 
Interior;  and  deny  that  the  said  Oregon  Short  Line  and  Utah 
Northern  Railway  Company  caused  maps  or  profiles  of  the  line 

5301  of  its  railroad   from  Uvada,  thence  southerly   through  the 
State  of  Nevada  to  the  southwestern  line  thereof,  and  also 

extending  from  a  point  upon  said  line  known  as  Clover  Valley  Junc- 
tion, thence  in  a,  northerly  or  northwesterly  direction  to  the  town 
of  Pioche  in  said  County  and  State,  to  be  duly  or  otherwise  pre- 
pared and  submitted  to  the  proper  officer,  or  any  officer,  of  the  Land 
Department  of  the  United  States,  or  that  thereafter,  or  at  any  time, 
said  maps  and  profiles  or  any  of  them  were  by  the  said  or  any  officer 
or  by  the  Secretary  of  the  Interior  of  the  United  States,  duly  ap- 
proved; deny  that  said  Oregon  Short  Line  and  Utah  Northern 
Railway  Company  ever  became  fully  or  otherwise  vested  with  the 
ownership  and  right  of  way  shown  or  indicated  upon  said  maps,  or 
of  any  right  of  way  whatever,  between  the  eastern  boundary  of  the 
State  of  Nevada  and  the  southwestern  boundary  of  said  State  or 
upon  said  branch  line  from  Clover  Junction  to  Pioche;  deny  that 
the  right,  title  and  interest  so  acquired,  or  in  any  manner  acquired, 
by  said  Oregon  Short  Line  and  Utah  Northern  Railway  Company 
has  never  been  forfeited  nor  declared  forfeited  by  the  United  States 
of  America  or  by  any  act  of  Congress  thereof;  deny  that  the  same 
continues  a  valid  or  subsisting  or  vested  right,  title  or  ownership  in 
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the  said  or  any  right  of  way  or  the  grade  thereon  constructed  as 
aforesaid. 

Deny  that  there  was  expended  during  the  year  1890,  or  at  any  other 

time,  by  the  said  Oregon  Short  Line  and  Utah  Northern  Railway 

Company  the  sum  of  six  hundred  thousand  ($600,000)  dollars  or  any 

sum  in  excess  of  four  hundred  and  eighty  thousand  ($480,000) 

5302  dollars  upon  that  portion  of  its  proposed  line  of  roadbed  in 
Lincoln  County,  Nevada,  in  the  construction  of  the  grade, 

embankments,  cuts,  tunnels  and  work  in  and  upon  said  proposed 
railroad.  The  said  defendants  aver,  however,  that  after  expending 
the  amount  of  money  aforesaid  upon  said  work,  the  said  Oregon 
Short  Line  and  Utah  Northern  Eailway  Company  in  the  year  1890 
suspended  and  abandoned  said  work  and  said  purpose  of  building 
said  line  of  railroad  and  caused  to  be  torn  up  all  of  its  track  and 
tracks  laid  on  said  proposed  line  of  railroad  from  Milford,  Utah, 
and  sold  and  otherwise  disposed  of  a  large  quantity  of  ties,  rails  and 
other  construction  material  then  on  hand  at  Milford,  Utah,  to  be 
used  in  the  construction  of  said  railroad,  and  has  ever  since  failed 
to  construct  or  complete  its  said  proposed  line  of  railroad  in  said 
Lincoln  County,  Nevada,  or  any  part  thereof;  and  by  reason  of  the 
failure  of  the  said  Oregon  Short  Line  and  Utah  Northern  Railway 
Company  to  complete  the  construction  of  its  said  line  of  railroad  in 
said  Lincoln  County  and  State  of  Nevada,  all  its  railroad  rights  of 
way  and  franchises  in  the  said  County  and  State  have  become  and 
now  are  void.  Deny  that  the  failure  to  complete  the  construction 
of  said  line  of  railroad  was  because  the  said  Oregon  Short  Line  and 
Utah  Northern  Railway  Company  became  financially  embarrassed 
and  was  unable  to  prosecute  the  work  to  completion,  or  that  it  was 
the  intention  of  the  said  Oregon  Short  Line  and  Utah  Northern 
Railway  Company  to  thereafter,  as  soon  as  it  was  able  to,  or  at  all, 
continue  and  complete  the  same ;  but  on  the  contrary,  said  defendants 
allege  that  said  work  was  abandoned  by  said  Oregon  Short 

5303  Line  and  Utah  Northern  Railway  Company  more  than  three 
years  before  said  Company  became  financially  embarrassed, 

and  at  the  time  of  the  abandonment  of  said  work;  said  Company,  if  it 
had  so  desired,  was  able  to  continue  and  complete  the  same. 

Deny  that  by  the  execution  and  delivery  of  its  mortgage  to  the 
American  Loan  and  Trust  Company  of  Boston,  as  trustee,  the  said 
Oregon  Short  Line  and  Utah  Northern  Railway  Company  pledged 
and  mortgaged  amongst  other  property  any  line  of  railroad  or  right 
of  way  in  the  County  of  Lincoln,  State  of  Nevada,  as  described  in 
paragraph  eight  of  plaintiff's  bill,  or  any  line  of  railroad  or  branches 
or  extensions  thereof,  or  any  franchises,  rights  of  way  or  privileges 
that  the  said  Oregon  Short  Line  and  Utah  Northern  Railway  Com- 
pany then  had  or  might  thereafter  acquire  in  said  Lincoln  County, 
Nevada. 

Deny  that  thereafter  in  the  year  1895,  or  at  any  other  time,  or  at 
all,  that  any  of  the  rights  of  way,  franchises  or  property  of  the  said 
Oregon  Short  Line  and  Utah  Northern  Railway  Company  in  the 
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County  of  Lincoln  and  State  of  Nevada,  were,  pursuant  to  the  terms 
of  the  decree  of  foreclosure  and  sale  mentioned  in  paragraph  nine  of 
plaintiff's  bill,  or  otherwise,  sold  by  said  master  in  said  decree  named, 
or  that  any  of  the  rights  of  way,  franchises  or  property  of  said  Ore- 
gon Short  Line  and  Utah  Northern  Railway  Company  last  above 
named  were,  at  any  time,  by  said  master  or  by  any  one,  conveyed  to 
the  Oregon  Short  Line  Railroad  Company,  or  that  said  Oregon 

5304  Short  Line  and  Utah  Northern  Railway  Company  was  let 
into  possession  of  any  of  the  rights  of  way,  property  or  fran- 
chises of  the  said  Oregon  Short  Line  and  Utah  Northern  Railway 
Company  in  the  County  of  Lincoln  and  State  of  Nevada  under  the 
terms  of  said  decree  of  foreclosure  and  sale,  or  otherwise,  on  or  about 
the  15th  day  of  March,  1897,  or  at  any  other  time,  or  at  all.  Said 
defendants  admit  that  said  Oregon  Short  Line  Railroad  is  a  corpo- 
ration created  and  existing  under  and  by  virtue  of  the  laws  of  the 
State  of  Utah  and  was  organized  as  such  on  the  9th  day  of  February, 
1897;  but  deny  that  the  said  company  has  power  to  own  or  operate 
or  enjoy  or  maintain  or  extend  all  or  any  of  the  lines  of  railroad 
right  of  way  and  property  formerly  owned  and  enjoyed  by  said  Ore- 
gon Short  Line  and  Utah  Northern  Railway  Company  in  said 
Lincoln  County  and  State  of  Nevada. 

Said  defendants  admit  that  at  the  time  of  filing  said  maps  and 
profiles  with  the  Land  Office  of  the  United  States  for  the  District  of 
Nevada  for  approval  by  the  Secretary  of  the  Interior,  the  defendant, 
the  Utah  &  California  Railway  Company,  was  only  authorized  by 
its  charter  and  articles  of  incorporation  to  construct,  own  and  operate 
a  line  of  railroad  to  a  point  on  the  boundary  line  between  the  States 
of  Utah  and  Nevada  near  what  is  known  as  Uvada,  but  deny  that  no 
title  to  said  right  of  way  shown  upon  said  maps  was  ever  acquired 
by  said  Utah  &  California  Railway  Company,  and  allege  that  there- 
after and  on  the  22nd  day  of  December,  1900,  its  articles  of  incorpo- 
ration were  duly  and  regularly  amended  so  as  to  authorize  and  em- 
power said  defendants  to  construct,  maintain  and  operate  a 

5305  line  of  railroad  in  said  County  of  Lincoln  and  State  of  Ne- 
vada, as  shown  and  indicated  by  said  maps  and  profiles,  and 

that  said  Company,  on  the  8th  day  of  April,  1901,  complied  with  the 
laws  of  the  State  of  Nevada  necessary  for  it  to  acquire  the  right  to 
construct,  maintain  and  operate  a  railroad  in  said  State.  Deny  that 
said  Company  did  not  within  three  years  begin  the  work  of  construc- 
tion of  its  road,  or  that  it  has  not  expended  three  per  cent  of  its 
capital  stock  in  the  prosecution  of  the  purpose  for  which  it  was 
incorporated,  or  that  it  has  never  done  any  work  whatsoever  in  the 
way  of  construction,  or  that  it  owns  no  railroad  whatsoever  nor  rail- 
road property,  or  that  it  has  never  expended  exceeding  one-tenth  of 
three  per  cent  of  its  capital  stock  in  the  prosecution  of  any  corporate 
or  other  purpose. 

Defendants  deny  that  the  local  Land  Office  at  Carson  City,  Nevada, 
erroneously  or  wrongfully  held  that  the  grant  to  and  right  of  way 
of  the  Oregon  Short  Line  and  Utah  Northern  Railway  Company  was 
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forfeited,  as  alleged  in  paragraph  thirteen  of  plaintiff's  bill,  or 
erroneously  recommended  that  the  maps  and  location  of  the  defend- 
ant, the  Utah  &  California  Kailway  Company,  be  approved. 

Deny  that  the  Commissioner  of  the  General  Land  Office,  as  alleged 
in  paragraph  thirteen  of  plaintiff's  bill,  recommended  that  the  maps 
and  profiles  of  the  Utah  &  California  Eailway  Company  be  dis- 
approved and  that  the  maps  and  profiles  of  the  plaintiff  be  approved; 
and  deny  that  the  said  maps  of  plaintiff  were  approved  by  the  Sec- 
retary of  the  Interior  on  the  25th  day  of  April,  1901,  or  at  any 
5306  other  time.  But  defendants  aver  that  the  said  maps  and  pro- 
files of  the  plaintiff  were  only  approved  by  said  Secretary  of 
the  Interior  as  to  the  surveyed  lands  over  which  the  line  indicated 
by  said  maps  extended  across  surveyed  lands,  and  that  the  map  show- 
ing the  first  twenty  miles  of  said  located  line  southwesterly  from 
Uvada  was  entirely  on  unsurveyed  lands  and  was  not  approved  by 
said  Secretary  in  any  manner  whatever,  and  that  as  to  the  line  shown 
on  the  said  second  twenty  miles  southwesterly  from  Uvada  said  maps 
were  only  approved  as  to  the  last  four  miles  thereof  extending  across 
surveyed  lands,  and  that  about  two  miles  of  said  four  miles  of  said 
line  extending  across  surveyed  lands  extends  over  and  across  lands 
owned  by  private  persons,  and  that  as  to  these  lands  the  defendant, 
The  San  Pedro,  Los  Angeles  and  Salt  Lake  Railroad  Company,  has 
received  deeds  of  conveyance  from  the  owners  thereof  covering  that 
part  of  said  lands  over  which  the  alleged  located  line  of  right  of  way 
extends.  And  that  the  said  defendant,  The  San  Pedro,  Los  Angeles 
and  Salt  Lake  Railroad  Company  is  now  the  owner  and  entitled  to 
the  possession  of  said  last  described  lands. 

Defendants  further,  aver  that  as  to  the  alleged  located  line  of  right 
of  way  indicated  from  Clover  Junction  to  a  point  near  Pioche,  as 
described  in  plaintiff's  bill,  the  same  extends  for  about  one-third  of 
the  distance  over  and  across  lands  owned  by  private  persons,  and 
that  the  defendant,  The  San  Pedro,  Los  Angeles  and  Salt  Lake  Rail- 
road Company,  has  received  deeds  of  conveyance  from  each  of  the 
owners  of  said  lands  over  which  the  said  alleged  located  line 
5307  of  right  of  way  extends,  and  that  the  said  defendant,  The 
San  Pedro,  Los  Angeles  and  Salt  Lake  Railroad  Company,  is 
now  the  owner  and  in  the  possession  thereof. 

Defendants  further  aver  that,  the  said  alleged  located  line  of  right 
of  way  from  Clover  Junction  to  Pioche,  as  described  in  plaintiff's 
bill,  extends  for  several  miles  over  and  across  lands  selected  by  the 
State  of  Nevada  under  an  Act  of  Congress  authorizing  such  selection, 
and  that  the  said  lands  have  been  sold  to  private  persons  for  the  use 
and  benefit  of  the  defendant,  The  San  Pedro,  Los  Angeles  and  Salt 
Lake  Railroad  Company,  and  that  the  said  defendant  Company  is 
now  in  the  possession  thereof. 

Defendants  deny  that  the  defendant  the  Utah  and  California 
Railway  Company  has  not  taken  any  steps  whatever  to  build,  con- 
struct, maintain  and  operate  a  railroad  either  under  its  general  char- 
ter or  its  amended  charter ;  and  deny  that  it  has  not  taken  any  steps 
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to  or  done  any  act  whatever  in  respect  of  complying  with  the  laws  of 
the  State  of  Nevada  pertaining  to  the  construction,  maintenance  and 
operation  of  a  railroad  in  said  State;  and  deny  that  it  has  no  power 
to  construct,  maintain  and  operate  a  railroad  in  said  State  of  Nevada 
and  has  not  complied  with  the  regulations  of  the  Land  Department 
or  the  laws  of  Congress  in  respect  to  the  railroad  proposed  to  be  built 
and  operated  by  it  m  the  State  of  Nevada;  and  deny  that  notwith- 
standing its  said  amendment  to  its  articles  of  incorporation  that  all 
of  the  acts  of  the  said  Utah  and  California  Railway  Company  in 
making  surveys  and  filing  maps  in  the  said  Land  Office  in  the 

5308  District  of  Nevada,  are  null  and  void  and  secure  to  it  no  rights 
whatever. 

Deny  that  the  defendant  San  Pedro,  Los  Angeles  and  Salt  Lake 
Railroad  Company  has  not  complied  with  the  laws  of  the  State  of 
Nevada  concerning  the  construction,  maintenance  and  operation  of  a 
railroad  in  said  State  by  a  railroad  corporation  formed  or  created 
under  the  laws  of  another  State ;  deny  that  it  has  not  made,  filed  or 
prepared  to  be  presented  to  the  Secretary  of  the  Interior,  or  to  any 
Land  Office  of  the  United  States,  any  map  or  profile  showing  the 
location  of  its  road  over  and  across,  or  into  any  part  of  the  State  of 
Nevada;  deny  that  it  is  now  conspiring  or  confederating  with  the 
said  Utah  and  California  Railway  Company  and  the  other  defendants 
herein  to  obtain  from  said  Utah  and  California  Railway  Company  a 
pretended  right  to  construct  its  railroad  upon  the  line  of  location 
indicated  upon  the  maps  of  the  Utah  and  California  Railway  Com- 
pany referred  to  in  said  bill,  or  thereby  to  construct,  maintain  and 
operate  its  railroad  upon  a  line  of  right  of  way  indicated  upon  the 
approved  or  any  maps  of  or  owned  by  said  Oregon  Short  Line  and 
Utah  Northern  Railway  Company,  or  its  assign  the  Oregon  Short 
Line  Railroad  Company,  or  your  orator,  its  pretended  assignee. 

Defendants  deny  that  plaintiff  is  in  the  possession  of  the  whole  of 
said  railroad  grade,  embankment  and  right  of  way  described  in 
paragraph  sixteen  of  plaintiff's  bill,  or  has  provided  for  the  con- 
struction of  its  railroad  thereon  a  large  or  any  such  amount  of  mate- 
rial as  set  forth  in  said  paragraph  sixteen;  deny  that  unless  it  is 
impeded  or  obstructed  by  the  defendants  herein,  their  agents  or 

5309  servants,  the  plaintiff  will  immediately  or  continuously  lay 
down  or  construct,  or  maintain  or  operate  a  railroad  over, 

along  or  upon  the  said  right  of  way  for  the  several  sections,  or  any 
section  thereof,  upon  said  grade  and  roadbed  so  far  as  the  same  is 
constructed,  or  beyond  the  same,  as  fast  as  in  due  course  of  business 
the  construction  of  said  line  of  railroad  can  be  completed,  or  at  all, 
or  will  put  the  same  into  operation. 

Deny  that  it  is  the  purpose  or  intention  of  the  plaintiff  to  con- 
tinue said  construction  until  its  railway  extends  to  a  point  of  connec- 
tion with  the  Pacific  Ocean,  near  Los  Angeles,  or  anv  other  point  in 
the  southern  part  of  the  State  of  California  or  elsewhere.  But  de- 
fendants aver  that  the  work  of  construction  of  a  railroad  by  plaintiff, 
as  set  forth  in  paragraph  sixteen  and  other  paragraphs  of  plaintiff's 
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bill,  is  being  prosecuted  for  the  sole  and  only  purpose  of  retarding, 
preventing  and  discouraging  the  defendant,  The  San  Pedro,  Los 
Angeles  and  Salt  Lake  Eailroad  Company  in  its  purpose  and  effort 
to  construct  a  line  of  railroad  between  San  Pedro  Harbor  in  Cali- 
fornia and  Salt  Lake  City,  Utah,  as  provided  in  its  articles  of 
incorporation. 

Defendants  deny  that  the  plaintiff  has  obtained  from  the  Oregon 
Short  Line  and  Utah  Northern  Kailway  Company  a  waiver  or  as- 
signment of  its  rights  or  of  the  rights  of  the  Oregon  Short  Line  Eail- 
road Company  in  and  to  the  said  railway  grade  and  embankment, 
and  aver  that  neither  of  the  said  last  named  companies  have  any 
rights  whatever  in  and  to  the  said  railway  grade  that  could  be  as- 
signed to  the  plaintiff.     Deny  that  the  plaintiff  now  owns  the 

5310  said  railway  grade  and  embankment  or  any  part  thereof,  as 
fully  and  completely  as  the  Oregon  Short  Line  and  Utah 

Northern  Eailway  Company  and  the  said  Oregon  Short  Line  Eail- 
road Company,  or  either  or  both  of  them  at  any  time  owned  or  pos- 
sessed the  said  right  of  way,  or  that  plaintiff  is  entitled  to  the  rights 
or  benefit  or  ownership  or  enjoyment  of  said  companies  in  or  to  the 
said  railroad  right  of  way  or  embankment,  or  any  part  thereof,  by 
virtue  of  the  said  assignment,  or  by  virtue  of  its  pretended  location 
of  the  said  grade,  or  the  work  of  constructing  a  railroad  thereon  in 
which  it  claims  in  its  bill  to  be  engaged  or  otherwise;  or  by  virtue 
of  the  maps  by  it  made,  filed  or  deposited  in  the  Land  Office  of  the 
United  States  for  the  District  of  Nevada,  as  set  forth  in  said  bill, 
or  that  by  the  means  aforesaid,  or  by  any  means,  the  plaintiff  has 
acquired  in  its  own  right  a  good  or  complete  or  perfect  title  or  vested 
ownership  in  or  to  the  said  line  of  right  of  way  for  a  railroad,  as 
indicated  upon  the  maps  so  filed  by  it  or  by  the  said  Oregon  Short 
Line  and  Utah  Northern  Eailway  Company,  or  that  its  said  or  any 
rights  or  title  or  interest  or  ownership  are  vested  in  it  completely 
or  perfectly  under  the  Act  of  Congress  of  the  United  States  re- 
ferred to  in  plaintiff's  bill,  or  that  the  plaintiff  has  any  right,  title, 
interest  or  ownership  in  or  to  the  said  line  of  right  of  way,  grade 
and  embankment,  or  any  part  thereof. 

Deny  that  said  defendants  or  either  of  them  at  the  points  on  said 

grade  described  in  plaintiff's  bill,  or  elsewhere  on  said  grade,  forcibly 

entered  upon  the  said  grade,  roadbed  and  embankment,  cuts 

5311  and  tunnels,  or  constructed  in  or  upon  said  line  of  right  of 
way  near  the  said  Tunnel  No.  1,  or  elsewhere,  a  barbed  wire 

fence  enclosing  a  cut  upon  said  railroad  grade  and  line  across  said 
right  of  way  and  roadbed,  or  that  the  defendants  have  built  obstruc- 
tions of  trees  or  rocks  at  or  near  the  said  place  or  elsewhere  on  said 
grade  by  hauling  trees  into  the  cuts  upon  said  line  of  right  of  way 
and  rolling  from  the  banks  of  such  cuts  large  rocks  upon  the  trees 
or  thereby  constituting  an  obstruction  or  barricade  for  the  purpose 
of  forcibly  resisting  or  obstructing  plaintiff,  its  agents  or  servants  in 
and  about  the  work  of  continuing  its  construction  or  completing  or 
operating  its  said  railroad  upon  said  grade  and  roadbed. 
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Defendants  deny  that  they  or  either  of  them  or  their  agents,  offi- 
cers, servants,  or  employees  have  confederated  together  for  the  pur- 
pose of,  or  with  the  intention  of,  or  by  the  means  of  a  barricade  or 
barbed-wire  fence  or  any  other  contrivance,  or  are  designing  or  in- 
tending to  unlawfully,  forcibly,  violently  interfere  with,  obstruct,  and 
prevent  plaintiff  from  peaceably  or  lawfully  occupying,  possessing, 
using,  and  enjoying  said  right  of  roadbed. 

Deny  that  the  defendant  C.  O.  Whittemore  has  threatened  violent 
resistance,  and  deny  that  the  communication  to  Jacob  Johnson,  sheriff 
of  Lincoln  County,  Nevada,  from  said  defendant  Whittemore  set  forth 
in  plaintiff's  bill,  indicates  or  is  any  evidence  of  a  lawless  purpose  con- 
ceived by  said  Whittemore,  or  the  other  defendants  herein,  or  either 
of  them,  or  that  said  communication  was  sent  in  expectation  of 

5312  violence,  except  violence  on  the  part  of  plaintiff,  its  agents, 
servants  and  employees  as  indicated  in  the  communication. 

Defendants  deny  that  the  men  employed  by  them  on  said  grade 
were  not  engaged  in  railroad  work,  or  in  the  construction  of  a  rail- 
road, and  deny  that  said  men  had  been  at  the  time  plaintiff  filed  its 
said  bill  for  several  days  or  for  any  length  of  time  engaged  only  in 
constructing  barricades  and  obstructions  to  the  progress  of  the  plain- 
tiff in  the  prosecution  of  its  work  of  completing  its  said  railroad ;  and 
deny  that  said  men,  or  any  of  them  were  at  any  time  congregated  or 
held  in  possession  at  any  point  or  place  on  said  grade  for  the  purpose 
of  unlawfully,  forcibly,  and  with  violence  obstructing  or  interfering 
with  the  further  construction  by  plaintiff  of  its  said  work. 

Defendants  deny  that  the  San  Pedro,  Los  Angeles  and  Salt  Lake 
Railroad  Company  has  not  located  any  portion  of  its  line  of  railroad 
and  is  not  pretending  to  do  any  work  elsewhere  than  upon  the  said 
grade;  and  deny  that  at  the  place  where  the  defendants  were  en- 
gaged— at  the  time  of  the  filing  of  plaintiff's  bill — in  the  construction 
of  a  railroad  grade  that  they  had  no  railroad  material  nor  facilities 
for  transportation,  nor  anything  requisite  and  necessary  to  the  success- 
ful building  and  operation  of  a  railroad  and  no  means  of  transporta- 
tion from  said  point  either  to  Salt  Lake  City  or  Los  Angeles,  except 
by  means  of  teams ;  and  deny  that  any  act  or  acts  of  the  defendants, 
or  either  of  them,  show  the  intention  of  the  defendants,  or  either  of 
them,  to  merely  obstruct  and  interfere  with  the  operations  of 

5313  plaintiff  in  prosecuting  its  work  of  building  its  said  railroad. 

Defendants  deny  that  they  or  either  of  them,  or  their  agents 
or  servants  conspiring  or  confederating  together  have,  without  right, 
wrongfully  or  unlawfully  set  up  a  claim  of  title,  interest  and  owner- 
ship in  and  to  said  railroad  right  of  way,  grade  and  roadbed,  or  the 
rights,  interest  and  claims  of  the  defendants  are  based  entirely  upon 
the  provisions  of  the  Act  of  Congress  referred  to  in  plaintiff's  bill; 
and  deny  that  the  plaintiff  has  any  title  or  interest  in  said  right  of 
way,  grade  and  embankment  to  be  clouded  by  the  interest,  title  and 
claims  of  the  defendants. 

Defendants  deny  that  they  or  either  of  them  are  unlawfully  ex- 
cluding plaintiff  and  its  agents  and  servants  from  the  said  right  of 
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way,  grade,  embankment,  cuts  and  tunnels  and  deny  that  they  or 
either  of  them  are  hindering,  delaying  or  impeding  plaintiff,  its 
agents  or  servants  in  the  work  of  constructing  its  said  railroad,  or 
have  materially,  or  at  all,  added  to  the  expense  or  cost  of  said  work 
of  construction.  But  defendants  aver,  if  the  plaintiff  has  been  caused 
any  loss  or  damage  by  any  acts  of  the  defendants  complained  of,  that 
the  said  defendants  are  financially  able  to  pay  any  such  loss  or  dam- 
age and  to  respond  to  any  judgment  that  may  be  obtained  against 
them  for  such  damage  in  any  action  at  law  that  may  be  brought 
against  them. 
For  a  further  answer  and  defense  the  defendants  allege:  That  on 
or  before  the  20th  day  of  March,  A.  D.  1894,  the  Oregon  Short 

5314  Line  and  Utah  Northern  Railway  Company  claiming  to  be  the 
owner  of  that  certain  grade  and  right  of  way  in  the  County  of 

Lincoln  and  State  of  Nevada,  extending  from  a  point  on  the  Nevada 
State  Line  known  as  Uvada,  and  running  thence  in  a  southwesterly 
course  to  a  point  known  as  and  designated  as  Clover  Valley  Junc- 
tion, about  forty  (40)  miles  distant  from  Uvada  and  extending 
thence  in  a  northwesterly  direction  to  the  town  of  Pioche  in  Lincoln 
County,  Nevada,  a  distance  of  about  thirty  miles,  was  in  the  posses- 
sion of  the  same;  that  thereafter  the  said  right  of  way  and  grade 
were  sold  by  the  Sheriff  of  Lincoln  County,  Nevada,  for  delinquent 
taxes  for  the  year  1893,  and  the  said  right  of  way  and  grade  were 
on  the  17th  day  of  May,  1894,  sold  by  E.  D.  Turner,  the  Sheriff  of 
Lincoln  County,  Nevada,  for  said  taxes  and  the  said  E.  D.  Turner, 
Sheriff  as  aforesaid,  by  deed  dated  December  1,  1894,  and  acknowl- 
edged the  23rd  day  of  February,  1901,  did  convey  to  W.  J.  Dooley, 
Treasurer  of  Lincoln  County,  Nevada,  in  trust  for  said  County,  all 
of  the  right,  title  and  interest  of  said  Oregon  Short  Line  and  Utah 
Northern  Railway  Company  in  and  to  the  said  grade  and  right  of 
way. 

That  on  or  about  the  4th  day  of  March,  1901,  at  a  regular  meeting 
of  the  Board  of  County  Commissioners  of  Lincoln  County,  Nevada, 
held  on  that  day,  a  Resolution  was  duly  and  regularly  passed  in  the 
words  and  figures  following,  to-wit: 

"  Resolved :  That  if  the  said  Utah  and  California  Railway  Com- 
pany or  its  assigns  shall  within  six  months  from  this  date  build  and 
place  in  operation  a  Broad  Gauge  Railroad  from  Uvada,  Utah,  to 
the  Culverwell  Ranch  in  Lincoln  County,  Nevada,  and  pay  the 

5315  County  of  Lincoln  the  sum  of  $5083.00,  then,  and  in  that  event 
the  County  of  Lincoln  will  convey  and  confirm,  unto  said 

Utah  and  California  Railway  Company  or  its  assigns  all  of  the  right, 
title  and  interest  of  said  Lincoln  County,  in,  to  and  concerning  said 
Oregon  Short  Line  and  Utah  Northern  Railway  Company's  grade 
within  the  County  of  Lincoln." 

[seal.]  "John  Simpson, 

Chairman  Board  of  County  Commissioners.'''' 
Approved : 
Attest:  H.  J.  Goodrich, 

Clerk  of  the  Board." 
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That  on  the  6th  day  of  April,  1901,  pursuant  to  the  authority 
granted,  and  in  fulfillment  of  the  conditions  imposed  by  said  resolu- 
tion, the  defendant,  the  Utah  and  California  Kailway  Company,  by  its 
agents,  servants  and  employees,  entered  upon  and  took  the  peaceable 
possession  of  the  right  of  way,  grade  and  embankment  described  in 
plaintiff's  bill,  and  extending  from  the  Utah-Nevada  state  line  to 
Clover  Valley  Junction,  and  from  Clover  Junction  to  a  point  near 
Pioche,  in  Lincoln  County,  Nevada,  and  began  the  work  of  repairing 
said  grade  and  putting  the  same  in  a  condition  for  a  railroad  track 
to  be  laid  thereon  with  the  bona  fide  intention  of  building  thereon  a 
railroad  track  and  improvements. 

That  thereafter,  to-wit,  on  the  19th  day  of  April,  1901,  by  a  resolu- 
tion of  its  Board  of  Directors  duly  made  and  passed,  and  by  deed 
of  conveyance,  the  said  Utah  and  California  Railway  Company  con- 
veyed and  set  over  unto  the  defendant,  San  Pedro,  Los  Angeles 

5316  and  Salt  Lake  'Railroad  Company,  all  of  its  right,  title  and 
interest  in  said  right  of  way  and  grade,  under  said  resolution 

of  the  Board  of  County  Commissioners  of  Lincoln  County,  Nevada, 
and  otherwise. 

That  previous  to  the  26th  day  of  March,  1901,  the  said  Oregon 
Short  Line  and  Utah  Northern  Railway  Company  and  the  said  Utah, 
Nevada  and  California  Railroad  Company  had  forfeited  and  lost  all 
of  their  right,  title  and  interest  in  and  to  said  right  of  way  and  grade 
and  the  same  had  become  a  part  of  the  public  domain  of  the  United 
States,  except  the  interest  of  Lincoln  County,  Nevada,  therein,  under 
the  tax  deed  hereinbefore  mentioned. 

That  on  the  26th  day  of  March,  1901,  the  San  Pedro,  Los  Angeles 
and  Salt  Lake  Railroad  Company  began  a  survey  and  location  of 
right  of  way,  in  accordance  with  the  laws  of  the  United  States,  ex- 
tending over  the  same  ground  and  right  of  way  described  in  plain- 
tiff's bill,  and  finished  the  same  as  far  as  Clover  Valley  Junction  on 
the  2nd  day  of  April,  1901,  on  which  last  date  the  said  San  Pedro, 
Los  Angeles  and  Salt  Lake  Railroad  Company  began  a  survey  and 
location  of  right  of  way  over  that  part  of  the  ground  described  in 
plaintiff's  bill,  extending  from  Clover  Valley  Junction  to  the  head  of 
Condor  Canyon,  near  Pioche,  in  the  County  of  Lincoln,  State  of 
Nevada,  and  completed  the  same  on  the  7th  day  of  April,  1901,  and 
on  or  about  the  19th  day  of  April,  1901,  with  the  bona  fide  intention 
of  building  a  railroad  track  and  improvements  thereon,  in  accordance 
with  the  laws  of  the  United  States  and  the  laws  of  the  State  of 
Nevada,  and  according  to  the  terms  of  its  franchise,  took  from 

5317  the  defendant  the  Utah  and   California  Railway  Company 
peaceable  possession  of  said  right  of  way  and  grade,  and  began 

to  improve  the  same  for  the  purpose  of  building  a  railroad  track 
thereon  and  remained  continuously  in  possession  of  said  right  of  way, 
and  industriously  prosecuted  said  work  of  improvement  until  com- 
pelled to  desist  therefrom  by  an  order  of  this  Honorable  Court. 

That  on  the day  of  April,  1901,  pursuant  to  a  resolution  of 

the  Board  of  County  Commissioners  of  said  Lincoln  County  authoriz- 
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ing  the  same,  a  deed  was  duly  and  regularly  executed  by  the  Treasurer 
of  said  County  to  the  defendant,  the  San  Pedro,  Los  Angeles  and 
Salt  Lake  Railroad  Company,  for  all  that  part  of  the  said  right  of 
way  and  railroad  grade  formerly  owned  by  the  Oregon  Short  Line 
and  Utah  Northern  Railway  Company  from  Clover  Junction  to  a 
point  near  Pioche,  in  said  County,  and  that  said  deed  was  duly  and 
regularly  recorded  on  said  day  in  the  records  of  said  County. 

That  by  virtue  of  the  said  resolution  of  the  said  Board  of  County 
Commissioners  of  Lincoln  County,  and  of  the  deed  last  aforesaid,  and 
said  transfer  and  assignment  made  to  it  by  the  Utah  and  California 
Railway  Company,  and  by  virtue  of  said  survey  and  location  of  said 
line  of  railroad  and  right  of  way  aforesaid,  the  San  Pedro,  Los  An- 
geles and  Salt  Lake  Railroad  Company  became,  and  now  is  the  owner 
of  and  entitled  to  the  possession  of  the  grade  and  right  of  way  de- 
scribed in  plaintiff's  bill. 

That  the  defendants,  the  Empire  Construction  Company,  C.  O. 

Whittemore,  T.  E.  Gibbon,  J.  Ross  Clark,  Adam  Paul,  Virgil 

5318    Kelly,  and  H.  B.  Maxson  have  no  interest  in  or  claim  to  said 

right  of  way  and  grade,  or  the  cause  of  this  action,  except  as 

agents  and  employees  of  the  Utah  and  California  Railway  Company 

and  San  Pedro,  Los  Angeles  and  Salt  Lake  Railroad  Company. 

Wherefore,  defendants  pray  that  the  temporary  injunction  and 
restraining  order  heretofore  issued  in  this  cause  may  be  vacated  and 
dissolved ;  that  plaintiff  take  nothing  by  its  bill  herein,  and  that  the 
same  be  dismissed ;  that  defendants  recover  from  plaintiff  their  costs 
herein  expended,  and  for  such  other  relief  as  may  be  equitable  and 
just. 


Solicitors  for  Defendants. 

, 

Of  Counsel. 

Q.  Did  the  complainant  secure  a  restraining  order  upon  the  filing 
of  this  bill? 

A.  After  hearing,  yes. 

Q.  Do  you  remember  of  a  hearing  at  Carson  City  where  the  ques- 
tion as  to  whether  the  complainant  should  have  a  temporary  injunc- 
tion or  restraining  order  was  argued  ? 

A.  Yes,  sir. 

Q.  Who  were  present  at  the  argument  of  that  matter  ? 

A.  The   complainant  was  represented   by — at  least   Judge   Cor- 
nish was  there;  Judge  Kelly,  Attorney  Williams,  Mr.  Varian, 
5319    Mr.  Trenmor  Coffin. 

Q.  Well,  that  is  enough  I  think  for  one  side.    Who  repre- 
sented the  defendants? 

A.  Mr.  T.  E.  Gibbon  and  myself,  and  Judge  M.  A.  Murphy,  who 
was  local  counsel  of  the  company  at  Carson  City. 
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Q.  As  the  result  of  that  argument,  the  complainant,  the  Utah, 
Nevada  &  California  Eailroad,  secured  a  temporary  injunction,  did 
it  not? 

A.  A  temporary  injunction  restraining  the  defendants  from  inter- 
fering with  the  complainant  in  the  occupancy  of  the  grade  from 
Uvada  to  Clover  Junction  and  from  Clover  Junction  to  Pioche. 

Q.  That  is  the  case  in  which  Judge  Hawley  wrote  the  opinion, 
which  is  reported  in  110  Federal  Eeporter  ? 

A.  Yes. 

Q.  Following  upon  that  restraining  order,  what  did  the  San  Pedro 
road  do  with  reference  to  the  right-of-way  below  Caliente? 

A.  Well,  prior  even  to  that  restraining  order,  and  while  this  con- 
troversy was  going  on,  the  San  Pedro  Company  was  engaged  in  the 
survey  and  location  of  its  line  of  railroad  from  Clover  Junction 
southwesterly  through  the  Meadow  Valley  Wash  to  the  Nevada- 
California  line. 

Q.  They  had  been  engaged  in  surveying  and  locating  that  line 
through  the  Meadow  Valley  Wash  from  almost  the  time  they  began 
at  Uvada? 

A.  Yes. 
5320        Q.  Had  the  San  Pedro  road  acquired  any  right-of-way  from 
Caliente  southwesterly  ? 

A.  Yes,  we  had  acquired  a  right-of-way  over  lands  owned  by  pri- 
vate individuals. 

Q.  And  had  you  taken  any  steps  towards  getting  maps  to  file  with 
the  Government  so  as  to  get  right-of-way  over  public  land  ? 

A.  Maps  were  in  course  of  preparation  for  that  purpose. 

(Paper  marked  Complainant's  Exhibit  174,  Whittemore.) 

Q.  I  show  you  complainant's  Exhibit  174.     What  is  that? 

A.  It  is  copy  of  an  affidavit  of  J.  K.  W.  Bracken,  who  at  that 
time  was  acting  as  right-of-way  agent  for  the  San  Pedro  Company. 

Q.  Mr.  Bracken  in  this  affidavit  states  quite  a  number  of  tracts  of 
land  that  he  has  purchased  for  the  San  Pedro  Company,  beginning 
the  23rd  of  March,  1901.  This  is  sworn  to  on  the  22nd  of  June,  1901, 
before  William  M.  McCrea,  Notary  Public.  You  recall  that  affida- 
vit, don't  you? 

A.  Yes,  very  well. 

Q.  Do  you  know  whether  the  San  Pedro  road  ever  acquired 
through  Mr.  Bracken  the  lands  he  mentions  here,  to  the  best  of  your 
belief? 

A.  Why,  it  acquired  them  either  by  deed  or  contract.  Some  of 
them  seem  to  have  been  by  contract.  My  recollection  is  that  that 
affidavit  was  prepared  under  my  direction,  and  that  it  states  sub- 
stantially all  the  facts  relating  to  the  acquiring  of  the  right-of-way. 

Mr.  Severance.  I  offer  in  evidence  Complainant's  Exhibit  174, 
and  it  is  agreed  between  counsel  it  may  be  received  as  proof  of  the 
facts  therein  stated. 

Complainant's  Exhibit  174  is  as  follows : 
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5321  Complainant's  Exhibit  174. 


ss: 


State  of  Utah, 
County  of  Salt  Lake, 

J.  K.  W.  Bracken  being  first  duly  sworn  on  his  oath  deposes  and 
says  that  the  following  statements  are  to  the  best  of  his  knowledge 
and  belief  correct.  : 

That  he  is  now  and  has  been  in  the  employ  of  the  San  Pedro,  Los 
Angeles  &  Salt  Lake  Railroad  Company  since  the  23rd  day  of  March, 
1901,  mostly  as  Right  of  Way  Agent  for  said  Railroad  Company  in 
Utah  and  Nevada,  and  has  secured  the  following  contracts  and  deeds 
to  lands  for  right  of  way,  depot  and  general  railway  purposes  along 
the  line  of  said  San  Pedro,  Los  Angeles  &  Salt  Lake  Railway  Com- 
pany as  now  surveyed,  for  the  use  and  benefit  of  said  San  Pedro, 
Los  Angeles  &  Salt  Lake  Railway  Company. 

Contract  No.  10487,  with  the  State  of  Nevada  for  the  East  half 
(1/2)  of  Section  12,  Township  1  North,  Range  67  East,  Mount  Diablo 
Base  and  Meridian,  and  also  the  Southwest  quarter  (1/4)  of  Sec- 
tion 7,  Township  1  North,  Range  68  East,  Mount  Diablo  Base  and 
Meridian,  containing  in  all  478.28  acres.  This  land  is  filed  on  for 
depot  and  shop  purposes,  and  first  payment  amounting  to  $119.57 
has  been  made  on  the  same. 

Contract,  Application  No.  14515  with  State  of  Nevada  over  and 
through  the  following  described  tract  of  land :  The  Northwest  quar- 
'  ter  1/4  of  the  Northwest  (1/4  of  Section  2,  Township  15  S. 
5322  Range  66  East,  Mount  Diablo  Base  and  Meridian,  containing 
in  all  about  40.21  acres.  This  land  is  situated  on  the  Muddy 
River,  and  is  filed  on  for  depot  and  round  house  purposes.  First 
payment  of  $10.05  has  been  made  on  same. 

Contract  of  Charles  Culverwell,  et  al,  dated  May  9,  1901,  life  of 
contract  six  months,  for  right  of  way  100  feet  wide  through  the 
following  described  tract  or  tracts  of  land, 

The  northwest  quarter  (V4)>  and  the  North  half  (%)  of  the  South- 
west (Vi)  of  Section  8,  and  the  East  half  of  the  Southeast  quarter 
(%)  of  Section  7,  and  the  East  half  (%)  of  the  Southwest  quarter 
(%),  and  the  Southwest  quarter  (V4)  of  the  Southwest  quarter  (V4) 
of  Section  5,  and  the  Southeast  quarter  (V4)  of  the  Northeast  quar- 
ter (%)  of  Section  7,  all  in  Township  4,  S.  R.  67  E.,  Mount  Diablo 
Base  and  Meridian.  Payment  of  $250  has  already  been  made  on 
same. 

Contract  of  Joseph  Conaway  and  wife,  for  strip  of  land  100  feet 
wide  over  and. through  the  following  described  tracts  of  land: 

The  East  half  (i/2)  of  the  Northwest  (V4),  and  the  Southwest 
quarter  (V4)  of  the  Northeast  (Vi),  and  the  North  half  (y2)  of  the 
Southwest  quarter  (Vi)  of  Section  25,  Township  4  S,  Range  66  East, 
and  the  East  half  {}-/%)  of  the  Northeast  quarter  (%)  of  Section  35, 
Township  4  S.  R.  66  E.  Mt.  Diablo  Base  and  Meridian,  said  land 
being  taken  for  right  of  way  purposes.  Payment  of  $170  has  already 
been  made  on  the  purchase  price  to  complete  contract. 
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Contract  of  F.  C.  Lee  and  wife,  for  strip  of  land  100  feet  wide  over 
and  through  the  following  described  tracts  of  land : 

5323  The  Northwest  quarter   (%)   of  the  Southwest   04),  Sec- 
tion 8,  Township  2  S,  Range  66  E.,  Mt.  Diablo  Base  and 

Meridian.  Said  tract  comprises  about  2.91  acres.  Payment  of  $7.00 
has  been  made  on  purchase  price  of  same. 

Contract  of  R.  H.  Langford,  for  a  strip  of  land  100  feet  wide  for 
main  line  of  said  Railway  Company,  over  and  through  the  follow- 
ing described  tracts  of  land : 

The  Southeast  quarter  (14)  of  the  Southwest  quarter  (14)  of  Sec- 
tion 18,  Township  2  S,  R.  68  E.  Mt.  Diablo  Base  and  Meridian,  and 
the  Northwest  quarter  (14)  of  Northwest  quarter  (14)  of  Section 
19,  Township  2  S,  R.  66  E.  Mt.  Diablo  Base  and  Meridian.  $20 
paid  on  purchase  price  of  same. 

Contract  of  John  T.  Morgan  and  wife,  for  a  strip  of  land  100  feet 
wide  over  and  through  the  following  described  tracts  of  land:  the 
Northeast  quarter  (%)  of  the  Southwest  quarter  (y±)  of  Section  5, 
Township  2  S,  R.  68  E.  Mt.  Diablo  Base  and  Meridian.  Payment 
of  $10  already  made  on  the  purchase  of  this  land. 

Contract  of  Geo.  K.  Riding,  for  a  strip  of  land  100  feet  wide  along 
the  line  of  said  Railway  for  main  line  purposes  through  and  over 
the  following  described  tracts  of  land : 

The  Northeast  quarter  (1,4)  of  the  Northwest  quarter  (14)  of 
Section  8,  Township  2  S,  R,  68  E.  Mt.  Diablo  Base  and  Meridian. 
Payment  of  $7  already  made  on  purchase  price  of  said  land. 

Contract  with  S.  V.  Carson  for  right  of  way  over  and  through 
unsurveyed    lands  on    line  of    railway  in    Lincoln    County, 

5324  Nevada.    Amount  paid  on  same  $250. 

Contract  with  John  H.  Kiernan  and  wife,  for  a  strip  100 
feet  wide  on  line  of  said  railway  through  tract  or  tracts  of  unsur- 
veyed land  in  Lincoln  County,  Nevada.    Amount  paid  on  same  $250. 

I  have  also  procured  the  following  deeds  to  land  for  the  use  of  said 
Railway  Company: 

Deed  from  Eliza  Culverwell  to  a  strip  or  strips  of  land  100  feet 
wide  through  the  following  described  tracts  of  land,  for  right  of  way 
purposes:  The  West  half  (%)  of  the  Northeast  quarter  (14)  and 
the  Southeast  quarter  (14)  of  the  Northeast  quarter  (1,4)  of  Section 
8,  Township  4  S,  R.  67  E.  Mt.  Diablo  Base  and  Meridian.  Con- 
sideration $100. 

Deed  from  Gueseppe  Delmue  and  wife  for  right  of  way  purposes 
for  strip  of  land  100  feet  wide  over  and  through  the  following  de- 
scribed tracts  of  land :  the  West  half  (y2)  of  Southwest  quarter  (1,4) 
of  Section  7,  T.  1  S,  R.  69  E.  and  the  Northeast  quarter  (14)  of  the 
Northeast  quarter  (%),  the  southwest  quarter  (14)  of  the  Northeast 
quarter  (1,4),  and  the  Northeast  quarter  (%)  of  the  Southwest 
quarter  (%),  and  the  Southwest  quarter  (14)  of  the  Southwest 
quarter  (%)  of  Section  13,  Township  1  S,  R.  68  E.  Mt.  Diablo  Base 
and  Meridian,  containing  in  all  about  17.11  acres.    Consideration  $5. 

Deed  from  A.  O.  Lee  and  wife,  dated  May  10,  1901,  through  and 
over  the  following  described  tracts  of  land:  the  Northeast  quarter 
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(14)  of  the  Northeast  quarter  (%)  of  Section  18,  T.  2  S,  E.  68 

5325  E.  and  the  Northeast  quarter  (1/4)  of  the  Northwest  quarter 
(1,4),  Section  19,  Township  2  S,  B.  68  E.  Mt.  Diablo  Base 

and  Meridian.    Containing  in  all  about  6|  acres.  Consideration  $5.00. 

Deed  from  Gueseppe  Delmue  and  wife,  dated  May  11th,  1901,  to 
strip  of  land  100  feet  wide  over  and  through  the  following  described 
tract  of  land:  The  Northeast  quarter  (14)  of  the  Southwest  quarter 
(%) ,  Section  13,  Township  1  S,  E\  68  E.    Consideration,  $5.00. 

Deed  from  Charles  P.  Konnow,  dated  May  13th,  1901,  conveying  a 
strip  of  land  100  feet  wide  over  and  through  the  following  described 
tracts  of  land: 

The  Northeast  quarter  (1,4)  of  the  Northeast  quarter  (1/4),  Section 
5,  Township  2  S,  B.  68  E.  Mt.  Diablo  Base  and  Meridian,  containing 
in  all  3.23  acres.    Consideration,  $5.00. 

Deed  from  Charles  Mathews,  Sr.,  and  wife,  dated  May  13,  1901, 
conveying  a  strip  of  land  100  feet  wide  over  and  through  the  follow- 
ing described  tract  of  land : 

The  West  half  (y2)  of  the  Southwest  quarter  (1/4)  and  the  North- 
east quarter  (14)  of  the  Southeast  quarter  (%),  Section  32,  Town- 
ship 1  S,  E.  68  E.,  and  the  North  half  (%)  of  the  Southeast  quarter 
(14)  of  Section  32,  Township  1  S,  E.  68  E.  Mt.  Diablo  Base  and 
Meridian,  containing  in  all  about  5  acres  of  land.     Consideration,  $5. 

Deed  from  Mary  A.  Yoacham,  widow,  dated  May  13,  1901,  convey- 
ing a  strip  of  land  100  feet  wide  for  right  of  way  purposes,  over  the 
following  described  land : 

5326  ,      The  Southwest  quarter  (%)  of  the  Northwest  quarter  (^4) 

of  Section  22,  and  the  Northwest  quarter  (%)  of  the  South- 
west quarter  (14)  of  Section  22,  and  the  Northeast  quarter  of  the 
Southwest  quarter  (14)  of  Section  21,  all  in  Township  3  S,  E.  67 
East,  Mt.  Diablo  Base  and  Meridian.     Consideration,  $5.00. 

Deed  from  Isaac  Barton  and  wife,  dated  May  13, 1901,  conveying  a 
strip  of  land  100  feet  wide  for  right  of  way  purposes,  over  and 
through  the  following  described  tract  of  land : 

The  Southwest  quarter  (14)  of  the  Northwest  quarter  (1,4),  Sec- 
tion 11,  and  the  Northwest  quarter  (14)  of  the  Southeast  quarter 
(14),  Section  10,  Township  4  S,  E.  67  E.  containing  in  all  6.81  acres. 
Consideration,  $5.00. 

Deed  from  Charles  Mathews,  Sr.,  dated  May  13th,  1901,  conveying 
a  strip  of  land  100  feet  wide,  for  right  of  way  purposes,  over  and 
through  the  following  described  tract  of  land : 

The  Northeast  quarter  (1,4)  of  the  Northeast  quarter  (14)  of  Sec- 
tion 25,  Township  2  S,  E.  67  E.  Mt.  Diablo  Base  and  Meridian.  Con- 
taining in  all  about  2.83  acres.     Consideration,  $5.00. 

Deed  from  Dow  Barton,  dated  May  15,  1901,  conveying  a  strip  of 
land  100  feet  wide,  for  railway  purposes,  over  and  through  the  fol- 
lowing described  tract  of  land : 

The  Southwest  quarter  (14)  of  the  Northeast  quarter  (14)  of 
Section.  11:  the  Northeast  quarter  (14)  of  the  Southwest  quarter  (14) 
of  Section  11,  Township  4  S,  E.  67  E.  Mt.  Diablo  Base  and  Meridian. 
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5327  Containing  6.63  acres  of  land,  more  or  less.     Consideration, 
$5.00. 

Deed  from  Dow  Barton,  dated  May  15,  190  ,  conveying  a  strip  of 
land  over  and  through  the  following  described  tract  of  land : 

The  West  half  ($)  of  the  Northeast  quarter  (4)  of  Section  28, 
Township  3  S,  R.  67  E.,  the  southeast  quarter  (i)  of  the  Northwest 
quarter  (|),  Section  28,  Township  3  S,  R.  67  E.,  and  through  and 
over  the  Northwest  quarter  (i)  of  the  Southwest  quarter  (i)  of  Sec- 
tion 28,  Township  3  S,  R.  67  E.  Mt.  Diablo  Base  and  Meridian,  con- 
taining in  all  about  11  acres.     Consideration  $5.00. 

Deed  from  Elizabeth  Wadsworth  and  N.  J.  Wadsworth,  dated 
June  10,  1901,  conveying  a  strip  of  land  100  feet  wide  over  and 
through  the  following  described  land : 

The  West  half  (i)  of  the  Southeast  quarter  (i)  of  Section  18, 
Township  2  S,  R.  68  E.  Containing  in  all  3.43  acres.  Considera- 
tion $10.00 

Deed  from  Ryan  Brothers,  dated  June  15,  1901,  to  right  of  way, 
conveying  100  feet  wide,  through,  over  and  across,  the  Northeast 
quarter  (£)  of  the  Northwest  quarter  (J)  of  Section  18 ;  the  South- 
west quarter  (I)  of  the  Northwest  quarter  (J)  of  Section  18;  the 
Northwest  quarter  (|)  of  the  Southwest  quarter  (^)  of  Section  18, 
and  the  Northwest  quarter  (£)  of  the  Northwest  quarter  (J)  of 
Section  19,  all  in  Township  4  South,  Range  67  E.  Mt.  Diablo  Base 
and  Meridian.  Also  the  Northeast  quarter  (£)  of  the  Northeast 
quarter   (J)   of  Section  24,  in  Township  4  S,  R.  66  E.  Mt. 

5328  Diablo   Base  and   Meridian.     Containing  in   all   about   11.6 
acres.     Consideration  $687.5,0. 

Also  right  of  way  from  George  S.  Sawyer,  dated  June  19,  1901, 
being  100  feet  through,  over  and  across  the  surveyed  land  as  de- 
scribed in  deed  of  that  date.     Consideration  $150.00. 

(Signed)  J.  K.  W.  Bracken. 

Subscribed  and  sworn  to  before  me  this  22nd  day  of  June  A.  D. 
1901. 

[seal.]  (Signed)  Wat.  M.  McCrea, 


My  Commission  expires  July  18,  1904. 
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Notary  Public. 


State-, $119.  57 

"    10.05 

Culverwell 250.  00 

Conway 170.00 

Lee 7.00 

Langford 20. 00 

Morgan 10.  00 

Riding 7.00 

Oarson 250.00 

Kiernan 250. 00 

E.  Culverwell 10a  00 

Delmue 5.  00 

A.  O.  Lee 5. 00 

(Filed  June  25,  1901.) 


Delmue $5.00 

C.  P.  Ronnow 5.00 

Chas.  Mathew  Sr 5.00 

Mary  Yoacham 5. 00 

Isaac  Barton 5.00 

Chas.  Mathew,   Sr 5.00 

Dow  Barton 5. 00 

"       5.00 

Wadsworth 10.  00 

Ryan  Bros 687.  50 

Geo.  S.  Sawyer 150.00 


Total 2,  091. 12 
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5330  Q.  Beginning  at  the  end  of  the  grade  at  Caliente,  which  was 
the  subject  of  the  temporary  injunction  which  had  been  ob- 
tained by  the  Nevada  &  California  Railroad  Company  against  your 
company,  had  you  acquired  any  right-of-way  ? 

A.  Yes. 

Q.  How  much  ?     I  mean  at  that  immediate  place,  if  you  remember. 

A.  We  had  acquired  the  right-of-way  from  Charles  Culverwell 
through  what  was  known  as  the  Culverwell  Eanch,  probably  a  dis- 
tance of  half  or  three-quarters  of  a  mile. 

Q.  And  you  acquired  other  rights-of-way  ? 

A.  And  from  there  we  acquired  other  rights-of-way  over  private 
lands  for  a  distance  of  probably  four  or  five  miles. 

Q.  Near  that  same  place? 

A.  Yes,  continuing  on  through  the  Meadow  Valley  Wash.  For  a 
distance  of  five  or  six  miles  south  from  Caliente  there  were  a  number 
of  ranches,  in  fact  almost  one  continual  line  of  private  ownership,  or 
private  possession  at  least,  and  we  had  negotiated  with  the  occupants 
of  these  several  tracts  of  land  and  had  acquired,  either  by  contract  or 
deed,  right-of-way  for  railroad  purposes  over  the  lands. 

Q.  What  did  you  do  toward  protecting  your  possession  to  that 
right-of-way,  beginning  at  the  end  of  the  line,  covered  by  the  tem- 
porary injunction? 

A.  We  started  the  construction  of  a  grade,  connecting  with  this 
grade  that  was  in  dispute,  and  extended  that  grade  through  the  Cul- 
verwell Eanch,  as  I  say,  probably  half  or  three-quarters  of  a  mile, 
and  then  at  other  points  through  private  lands  beyond  there.  We 
commenced  the  construction  and  had  constructed  considerable 
grade. 

5331  Q.  What  did  you  do,  if  anything,  towards  protecting  the 
grade  that  you  constructed  on  this  ranch — Culverwell  do  you 

call  it? 

A.  Culverwell,  yes.  At  the  dividing  line  between  the  old  grade 
and  the  new  grade  we  put  up  a  barricade  and  a  notice  that  that  grade 
was  the  property  of  the  San  Pedro  Company,  and  warning  people 
to  keep  off. 

Q.  What  happened  to  that  barricade  and  notice  ? 

A.  When  the  Short  Line  reached  that  point,  they  ran  their  track- 
laying  machine  through  the  barricade,  and  started  to  lay  track  on  the 
grade  that  we  had  constructed. 

Q.  Then  what  steps,  if  any,  did  you  take  in  the  suit  pending  in  Car- 
son City,  the  pleadings  in  which  we  have  introduced  in  connection 
with  your  testimony  ? 

A.  I  submitted  affidavits  showing  these  facts  to  Judge  Hawley,  and 
on  my  ex-parte  motion  he  granted  an  injunction  to  the  San  Pedro 
Company,  restraining  the  Utah,  Nevada  &  California  from  inter- 
fering with  the  San  Pedro  Company  in  the  location  or  construction 
of  its  line  of  railroad  from  Clover  Junction  to  the  Nevada-California 
state  line. 

Q.  That  is,  through  the  Meadow  Valley  Wash  ? 

A.  Yes. 
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Mr.  Lovett.  That  testimony  is  objected  to  on  the  ground  that  it  is 
hearsay  and  not  the  best  evidence. 

Mr.  Severance.  It  is  understood  that  the  restraining  order  entered 

in  favor  of  the  Utah,  Nevada  &  California  Eailroad  Company  at  or 

about  the  time  of  the  filing  of  the  original  bill,  Complainant's  Exhibit 

170;  also  the  temporary  injunction  granted  by  Judge  Hawley  in 

favor  of  the  Complainant  in  that  suit,  the  Utah,  Nevada  & 

5332  California  Railroad  Company,  covering  the  line  from  Uvada 
to  Caliente,  thence  to  Pioche;  also  the  temporary  injunction 

thereafter  granted  in  favor  of  the  San  Pedro,  Los  Angeles  &  Salt 
Lake  Railroad 

Mr.  Lovett.  You  mean  restraining  order,  don't  you  ? 

Mr.  Severance.  I  don't  know  which  it  was.  We  will  put  it  in  the 
alternative.  The  restraining  order  or  temporary  injunction  there- 
after granted  in  favor  of  the  San  Pedro,  Los  Angeles  &  Salt  Lake 
Railroad  Company  mentioned  by  the  witness,  and  any  order  entered 
afterwards  by  the  court  thereon,  shall  be  obtained  from  the  clerk  of 
the  United  States  Circuit  Court  at  Carson  City,  Nevada,  and  fur- 
nished to  the  reporter  and  marked  as  exhibits  herein  and  received  in 
evidence,  the  same  as  though  the  same  were  here  introduced. 

The  papers  above  referred  to  were  subsequently  furnished  and  the 
same  were  marked  Complainant's  Exhibits  175-A,  175-B,  and  175-C, 
and  are  as  follows : 

Complainant's  Exhibit  175-A. 

5333  CIRCUIT  COURT  OF  THE  UNITED  STATES  WITHIN  AND  FOR  THE  DIS- 

TRICT OF  NEVADA. 

Utah,    Nevada    and    California   Railroad    Company,    Complainant, 

vs. 

The  Utah  and  California  Railway  Company,  the  Empire  Construc- 
tion Company;  the  San  Pedro,  Los  Angeles  and  Salt  Lake  Rail- 
road Company;  C.  O.  Whittemore,  T.  E.  Gibbon,  J.  Ross  Clark, 
Adam  Paul,  Virgil  Kelly  and  H.  B.  Maxson,  Defendants, 

Whereas,  in  the  above  entitled  cause  it  has  been  made  to  appear 
upon  the  bill  of  complaint  filed  herein  and  the  exhibits  annexed 
thereto,  and  the  affidavit  of  E.  E.  Calvin,  this  day  produced  to  the 
Judge  of  said  Court  that  a  writ  of  injunction  preliminary  to  the  final 
hearing  is  proper,  and  that  prima  facie  the  complainant  is  entitled 
thereto,  enjoining  the  defendants  herein  from  the  acts  complained 
of  and  threatened  to  be  committed : 

Now  on  motion  of  said  complainant,  it  is  ordered  that  the  de- 
fendants appear  before  the  Circuit  Court  of  the  United  States  for 
the  District  of  Nevada,  at  the  court-room  of  said  court,  at  Carson 
City,  in  said  district,  upon  the  third  day  of  June,  1901,  at  ten  o'clock 
a.  m.  of  said  day,  and  then  and  there  show  cause  if  any  they  have, 
why  a  preliminary  injunction  prayed  for  in  said  bill  of  complaint, 
should  not  issue;  and  it  appearing  to  the  undersigned  Judge  of  said 
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Circuit  Court  that  there  is  danger  of  irreparable  injury  being  caused 

to  the  complainant  before  the  hearing  of  said  application  for  a 

preliminary  writ  of  injunction  can  be  heard,  unless  the  said 

5334  defendants  are,  pending  such  hearing,  restrained  as  herein- 
after set  forth;  Therefore,  complainant's  application  for  such 

restraining  order  is  granted,  upon  its  giving  bond  with  two  good 
and  sufficient  sureties,  to  be  approved  by  the  clerk  of  this  court,  in 
the  penal  sum  of  twenty-five  thousand  dollars,  securing  the  said  de- 
fendants against  all  loss  or  damages  which  may  result  from  the  issue 
of  said  order  if  it  shall  be  finally  determined  that  the  same  was  im- 
properly issued  or  that  may  be  awarded  to  them  by  reason  of  the 
granting  of  said  order. 

Now,  therefore,  it  is  ordered  that  you,  the  said  Utah  &  California 
Railway  Company,  the  Empire  Construction  Company,  the  San 
Pedro,  Los  Angeles  and  Salt  Lake  Railroad  Company,  C.  O.  Whitte- 
more,  T.  E.  Gibbon,  J.  Ross  Clark,  Adam  Paul,  Virgil  Kelly,  and 
H.  B.  Maxson,  defendants  herein,  and  each  of  you,  and  each  and 
every  of  your  agents,  servants,  attorneys  and  all  persons  acting  by, 
through  or  under  your  authority  or,  direction,  be  and  you  are  hereby 
specially  restrained  and  enjoined  from  entering  upon  the  right  of 
way  and  railroad  grade,  cuts,  embankment,  tunnels  or  any  other 
portions  thereof,  of  that  certain  line  of  railroad  right  of  way  and 
railroad  grade  described  in  the  bill  of  complaint  herein  and  being  in 
Lincoln  County  in  said  State  and  District  of  Nevada,  beginning  at  a 
point  on  the  eastern  boundary  line  of  said  state  at  or  near  a  point 
now  known  as  Uvada,  and  extending  thence  southwesterly  along  the 
said  grade  and  right  of  way  indicated  by  said  railroad  bed, 

5335  cuts,  embankment,  tunnels,  etc.,  to  a  point  called  Clover  Valley 
Junction,  a  distance  of  about  forty  miles,  and  from  said  Clover 

Valley  Junction  extending  along  such  right  of  way  grade,  embank- 
ment, cuts  and  fills,  northerly  or  northwesterly  a  distance  of  thirty 
miles  more  or  less  to  a  point  at  or  near  the  town  of  Pioche  in  said 
Lincoln  County,  and  from  in  any  manner  obstructing,  preventing  or 
interfering  with  the  said  complainant,  its  officers,  agents,  attorneys,, 
servants  and  employes,  from  proceeding  peaceably  and  continuously 
with  the  work  of  construction  of  its  railroad  on  and  along  the  said 
right  of  way,  railroad  grade  and  embankment,  until  the  further 
order  of  the  court  herein. 

It  is  further  ordered  that  a  copy  of  this  order  certified  under  the 
hand  of  the  clerk  and  seal  of  this  court  be  served  on  each  of  the  said 
defendants. 

Dated,  at  Carson  City,  in  the  District  of  Nevada,  this  27th  day  of 
April,  1901. 

Thomas  P.  Hawley,  Judge. 

Indorsed:  No.  709.  U.  S.  Circuit  Court,  Ninth  Circuit,  District 
of  Nevada.  Utah,  Nevada  and  California  Railroad  Company,  vs. 
The  Utah  &  California  Railway  Company,  et  al.  Rule  to  show  cause 
and  temporary  restraining  order.  Filed  April  27,  1901.  T.  J. 
Edwards,  Clerk. 
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SS. 


United  States  of  America 
District  of  Nevada. 

I,  T.  J.  Edwards,  Clerk  of  the  Circuit  Court  of  the  United 
5336     States  for  the  District  of  Nevada,  do  hereby  certify  that  the 
above  and  foregoing  is  a  full,  true  and  correct  copy  of  the 
original  order  now  on  file  and  of  record  in  my  office. 

In  testimony  whereof,  I  have  hereunto  set  my  hand  and  affixed  the 
Seal  of  said  Court  at  my  office  in  Carson  City,  this  the  19th  day  of 
May  A.  D.  1909  and  in  the  year  of  our  Independence  the  133d. 
(seal)  T.  J.  Edwards,  Clerk. 
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District  of  Nevada,  ss. 

In  the  United  States  Circuit  Court  for  said  District,  at  a  term 
thereof  begun  and  held  at  Carson  City,  Nevada,  on  the  18th  day  of 
March,  1901.  Present,  the  Honorable  Thomas  P.  Hawley,  Judge, 
the  following  order  was  made  and  entered  of  record,  to-wit: 


"  Utah,  Nevada  &  California  Rd.  Co., 

vs. 

The  Utah  &  California  Ry.   Co.,  et  al, 

The  order  to  show  cause,  in  this  suit,  why  the  preliminary  in- 
junction heretofore  issued  herein,  should  not  be  continued  pendente 
lite,  having  been  fully  argued  and  submitted  at  a  former  day;  also, 
the  rule  to  show  cause  issued  pursuant  to  the  complainant's  supple- 
mental bill;  and  also  the  demurrer  of  the  defendants  to  said  sup- 
plemental bill,  and  the  same  having  been  duly  considered  by  the 
court ;  and  the  court  having  rendered  and  filed  its  opinion  herein,  and 
having  found  that  complainant  has  shown  sufficient  cause  why  the 
injunction  order  issued  on  the  original  bill  and  the  affidavit  of  E.  E. 
Calvin,  filed  therewith  on  the  27th  day  of  April,  1901,  should  be 
continued  pending  final  hearing  and  decree  herein,  it  is  ordered  that 
said  injunction  issued  on  the  original  bill  of  complaint,  stand  and 
remain  in  full  force  and  effect  until  the  further  order  of  this  court; 
that  the  rule  to  show  cause,  under  the  supplemental  bill,  be, 
5338  and  the  same  is  hereby  discharged;  that  the  demurrer  to  the 
supplemental  bill  be,  and  is  overruled ;  and  that  the  defendants 
have  until  the  rule  day  in  September  next  in  which  to  answer  the 
said  supplemental  bill.  On  motion  of  Mr.  Murphy,  of  counsel  for, 
defendants,  it  is  ordered  that  an  exception  be  and  the  same  is  hereby, 
allowed  to  the  defendants,  to  the  order  continuing  the  injunction, 
and  to  the  order  overruling  the  demurrer." 

The  above  is  a  true  copy  from  the  record  of  an  order  made  by  said 
court  on  the  22nd  day  of  July,  1901. 
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Witness  my  hand  and  the  seal  of  said  Court  this  19th  day  of  May, 
1909. 

T.  J.  Edwards,  Clerk. 

(Seal  U.  S.  Circuit  Court,  District  of  Nevada.) 

5339  Complainant's  Exhibit  175-C. 

IN  THE  CIRCUIT  COURT  OF  THE  UNITED  STATES,  NINTH  CIRCUIT,  DISTRICT 

OF  NEVADA. 

Utah,  Nevada  and  California  Eailroad  Company,  Complainant, 

vs. 
The  Utah  and  California  Railway  Company,  The  Empire  Construc- 
tion Company,  San  Pedro,  Los  Angeles  and  Salt  Lake  Eailroad 
Company,  C.  O.  Whittemore,  T.  E.  Gibbon,  J.  Ross  Clark,  Adam 
Paul,  Virgil  Kelly  and  B.  B.  Maxson,  Defendant  and  Cross  Com- 
plainant. 

Whereas,  in  the  above  entitled  cause  it  has  been  made  to  appear 
upon  the  cross  bill  of  the  cross  complainant  filed  herein,  and  the 
affidavit  of  Henry  M.  McCartney  and  George  E.  Carpenter,  this  day 
produced  to  the  Judge  of  said  Court,  that  a  writ  of  injunction  pre- 
liminary to  the  final  hearing  is  proper,  and  that  prima  facie  the  cross 
complainant  is  entitled  thereto,  enjoining  the  complainant  herein 
from  the  acts  complained  of  and  threatened  to  be  committed : 

Now  on  motion  of  C.  O.  Whittemore,  Solicitor  for  the  cross  com- 
plainant, it  is  ordered  that  the  complainant  appear  before  the  Cir- 
cuit Court  of  the  United  States,  Ninth  Circuit,  in  and  for  the  District 
of  Nevada,  at  the  court-room  of  said  court,  at  Carson  City  in  said 
District,  upon  the  19th  day  of  September,  1901,  at  10  o'clock 

5340  A.  M.  of  said  day,  and  then  and  there  show  cause  if  any  they 
have,  why  a  preliminary  injunction  prayed  for  in  said  bill  of 

cross  complainant,  should  not  issue;  and  it  appearing  to  the  under- 
signed Judge  of  said  Circuit  Court,  that  there  is  danger  of  irre- 
parable injury  being  caused  to  the  cross  complainant  before  the  hear- 
ing of  said  application  for  a  preliminary  writ  of  injunction  can  be 
heard,  unless  the  said  complainant  is,  pending  such  hearing,  re- 
strained as  hereinafter  set  forth ;  therefore  cross  complainant's  appli- 
cation for  such  restraining  order  is  granted,  upon  its  giving  bond 
with  two  good  and  sufficient  sureties,  to  be  approved  by  the  Clerk 
of  this  Court,  in  the  penal  sum  of  twenty-five  thousand  dollars,  secur- 
ing the  said  complainant  against  all  loss  or  damages  which  may  result 
from  the  issue  of  said  order  if  it  shall  be  finally  determined  that  the 
same  was  improperly  issued  or  that  may  be  awarded  to  them  by 
reason  of  the  granting  of  said  order. 

Now,  therefore,  it  is  ordered  that  you,  the  said  Utah,  Nevada  and 
California  Railroad  Company,  complainant  herein,  your  officers, 
agents,  servants,  attorneys,  and  all  persons  acting  by,  through  or 
under  your  authority  or  direction,  be  and  you  are  hereby  specially 
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restrained  and  enjoined  from  entering  upon  the  right  of  way  and 
railroad  grade,  cuts,  embankment  of  that  certain  line  of  railroad 
right  of  way  and  railroad  grade  described  in  the  cross  bill  of  com- 
plaint herein,  and  beginning  in  Lincoln  County  in  said  State  of 
Nevada,  at  a  point  now  known  as  Clover  Valley  Junction  and  run- 
ning in  a  southwesterly  direction  a  distance  of  about  one  hun- 

5341  dred  and  forty  (140)  miles  to  a  point  near  the  Nevada-Cali- 
fornia state  line  in  the  said  Lincoln  County  and  state  afore- 
said, and  from  in  any  manner  obstructing,  preventing  or  interfering 
with  the  said  cross  complainant,  its  officers,  agents,  attorneys,  servants 
and  employees  from  proceeding  peaceably  and  continuously  with  the 
work  of  construction  of  its  said  railroad  on  and  along  the  said  right 
of  way,  railroad  grade,  and  embankment,  until  the  further  order  of 
the  court  herein. 

It  is  further  ordered  that  a  copy  of  this  order  certified  under  the 
hand  of  the  clerk  and  seal  of  this  court  be  served  on  complainant. 

Dated  at  Carson  City,  in  the  District  of  Nevada,  this  9th  day  of 
August,  1901. 

Thomas  P.  Hawley,  Judge. 

I  certify  and  return  that  I  received  the  within  and  hereto  annexed 
Restraining  Order  on  the  10th  day  of  August,  1901,  and  that  I  per- 
sonally served  the  same  upon  the  Utah,  Nevada  &  California  Rail- 
road Company,  on  the  13th  day  of  August,  1901,  at  Caliente,  Lin- 
coln County,  Nevada,  by  delivering  to  and  leaving  in  the  possession 
of  J.  C.  Beye  (Supt.  of  Construction)  a  certified  copy  of  the  said 
Restraining  Order,  duly  certified  by  the  clerk  of  the  U.  S.  Circuit 
Court  at  Carson  City,  Nevada,  to  be  a  full,  true  copy  of  the  original 
order. 

5342  I  also  delivered  to  and  left  in  the  possession  of  the  said  J.  C. 
Boyo  a  copy  of  the  answer  and  cross  bill  of  defendant,  San 

Pedro,  Los  Angeles  &  Salt  Lake  Railroad  Company,  together  with  a 
copy  of  the  affidavit  of  H.  M.  McCartney,  and  also  Geo.  E.  Carpenter, 
at  the  same  place  and  date. 

J.  F.  Emmitt,  U.  S.  Marshal, 
By  H.  J.  Humphreys, 

Chief  Office  Deputy. 
Dated:  Carson  City,  Nevada,  August  17,  1901. 

Endorsed:  No.  709.  United  States  Circuit  Court,  Ninth  Circuit, 
District  of  Nevada.  Utah,  Nevada  and  California  Railroad  Com- 
pany, Complainant,  vs.  Utah  and  California  Railway  Company  et  al., 
Defendants.  Restraining  Order.  Filed  August  20,  1901,  T.  J. 
Edwards,  Clerk. 

United  States  or  America,' 
District  of  Nevada. 

I,  T.  J.  Edwards,  Clerk  of  the  Circuit  Court  of  the  United  States 
for  the  District  of  Nevada,  do  hereby  certify  that  the  above  and  fore- 
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going  is  a  full,  true  and  correct  copy  of  the  original  order  now  on  file 
and  of  record  in  my  office. 

In  testimony  whereof,  I  have  hereunto  set  my  hand  and  affixed  the 
seal  of  the  said  Court,  at  my  office  in  Carson  City,  this  the  19th  day 
of  May,  A.  D.  1909,  and  in  the  year  of  our  Independence  the  133d. 

T.  J.  Edwards,  Clerk. 

Seal  U.  S.  Circuit  Court, 

District  of  Nevada. 

5343  Q.  Do  you  recall  about  when  it  was  that  you  procured  on 
behalf  of  the  San  Pedro,  Los  Angeles  &  Salt  Lake  this  tem- 
porary injunction  or  restraining  order  running  against  the  Utah, 
Nevada  &  California  Company,  that  you  have  mentioned  ? 

A.  My  recollection  is  that  it  was  the  9th  day  of  August,  1901. 

Q.  At  that  time  was  the  surveying  crew  or  were  the  surveying 
crews  of  your  company  engaged  at  work  in  the  field  ? 

A.  Yes. 

Q.  Was  the  Utah,  Nevada  &  California  Railroad  Company,  the 
sub-company  or  auxiliary  company  of  the  Oregon  Short  Line  under 
which  it  was  building  its  road  in  Nevada  ? 

A.  I  understand  so.     I  think  it  so  states  in  the  pleadings. 

Q.  I  notice  the  bill  of  complaint  in  that  case  is  sworn  to  by  Mr. 
W.  H.  Bancroft  as  president.  Who  was  Mr.  Bancroft  at  that  time, 
aside  from  being  president  of  the  Utah,  Nevada  &  California  Rail- 
road Company  ? 

A.  He  was  general  manager  of  the  Oregon  Short  Line  and,  I  be- 
lieve, vice-president. 

Q.  He  is  the  same  Mr.  Bancroft  who  is  now  a  director  and  vice- 
president  of  the  San  Pedro,  Los  Angeles  &  Salt  Lake  road,  isn't  he  ? 

A.  Yes,  sir. 

Q.  What  was  the  next  thing  that  was  done  after  obtaining  this 
temporary  injunction  or  restraining  order  which  you  procured  ? 

A.  We  went  ahead  with  our  work  below  Caliente,  the  work  of  con- 
structing grade  and  completing  the  location  of  the  line  of  railroad 
into  California,  and  the  work  of  the  Utah  &  Nevada  to  California 
below  Caliente  was  suspended. 

5344  Q.  It  appeared  by  the  evidence  of  Mr.  McCartney,  and  I 
think  of  one  or  two  others,  that  some  time  later  in  the  year  1901 

.i  joint  survey  was  made  through  the  Meadow  Valley  Wash.  Do  you 
remember  about  that  ? 

A.  Yes. 

Q.  Who  made  the  arrangements  for  that  joint  survey?  How  did 
it  happen  to  be  made,  if  you  know  ? 

A.  I  remember  being  present  at  a  conference  at  which  that  plan 
was  talked  of  and  the  details  arranged,  at  which  Mr.  Gibbon,  Mr. 
McCartney  and  myself  represented  the  San  Pedro  Company,  and 
Judge  Kelly  and  Mr.  Williams  and  I  think  Mr.  Ashton  (either  Mr. 
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Ashton  or  Mr.  Barlow,  one  of  the  engineers  of  the  Oregon  Short 
Line)  represented  the  Utah,  Nevada  &  California. 

Q.  Previous  to  the  time  that  that  arrangement  was  made  for  the 
joint  survey,  had  the  Oregon  Short  Line  or  the  Utah,  Nevada  &  Cali- 
fornia Eailroad  Company  done  anything  in  the  Meadow  Valley  Wash 
after  the  service  of  this  restraining  order  or  temporary  injunction  was 
procured  in  August  ? 

A.  My  recollection  is  not,  except  they  may  possibly  have  done  some 
further  work  with  respect  to  completing  the  location  of  their  line, 
something  of  that  kind,  some  surveying.  I  am  not  sure  as  to  that. 
But  my  recollection  is  that  no  further  active  construction  was  carried 
on  by  them  below  Caliente. 

Q.  Now,  this  old  grade,  that  has  been  mentioned  by  you  in  your 
testimony,  and  which  we  have  heard  about  from  other  witnesses,  did 
not  extend  below  Caliente,  did  it  ? 

A.  No. 

Q.  That  was  from  Uvada  to  Caliente  and  thence  north  to  Pioche? 
A.  Yes. 
5345        Q.  Was  that  the  grade  on  which  there  were  certain  tunnels? 
A.  Tunnels  between  Uvada  and  Caliente,  yes. 

Q.  No  tunnels  were  constructed  below  Caliente  and  no  grade  con- 
structed below  there? 

A.  No  grade  at  all  below  Caliente. 

Q.  Did  your  company  take  any  steps  to  locate  a  different  line  down 
as  far  as  Caliente  than  the  one  covered  by  this  grade? 

A.  From  where? 

Q.  From  the  north — Uvada  or  some  other  point  in  the  north. 

A.  There  was  a  line  of  location  made  from  Salt  Lake  southwesterly 
for  a  considerable  distance  and  then  preliminary  surveys  had  been 
made  by  Mr.  McCartney,  in  Nevada,  running  a  preliminary  line 
which  was  westerly  from  the  line  of  the  Oregon  Short  Line,  prac- 
tically all  the  distance. 

Q.  Mr.  McCartney  testified  to  running  a  line  partly  up  the  hill, 
which  did  not  include  any  tunnels,  but  had  rather  more  difficult  grade 
in  some  places  than  the  line  down  through  the  tunnels.  Is  that  the 
one  you  refer  to? 

A.  Yes.  He  located  a  preliminary  line  that  left  Uvada  and 
Modena  to  the  east,  and  obviated  all  tunnel  work.  I  think  the  work 
would  be  very  much  more  expensive  construction,  but  it  avoided  all 
tunnels. 

Q.  He  testified  that  was  a  feasible  route,  and  you  so  understood  it? 

A.  Yes ;  a  better  route  than  the  other. 

Q.  Now,  that  line  would  have  connected  up  with  your  line  from 
Caliente  on  through  the  Meadow  Valley  Wash? 

A.  Yes. 

Q.  And  would  have  avoided  all  of  this  disputed  right  of  way  be- 
tween Caliente  and  Uvada? 

A.  Yes. 
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5346  Q.  Did  you  have  any  personal  knowledge  of  the  steps  that 
were  taken  by  your  company  in  California  ? 

A.  No.    I  had  nothing  to  do  with  California  at  all. 

Q.  You  remember  being  at  Salt  Lake  at  the  time  Senator  Clark 
came  there,  before  this  trouble,  and  had  a  dinner  given  him  at  the 
Alta  Club,  in  which  he  made  certain  statements  as  to  this  proposed 
line? 

A.  Yes,  I  remember  several  occasions  when  he  was  there  in  which 
this  proposed  road  was  under  discussion. 

Q.  It  was  publicly  discussed,  wasn't  it? 

A.  Yes. 

Q.  And  was  Mr.  Gibbon  there  with  him  at  times? 

A.  My  recollection  is  that  he  was,  yes. 

Q.  He  was  an  officer  of  the  road  as  well  as  general  counsel, 
wasn't  he  ? 

A.  Yes,  he  was;  of  course  from  the  time  the  road  was  organized, 
and  he  was  very  active  in  the  matter  of  organizing  the  road  before 
that. 

Q.  Up  to  the  time  that  it  was  publicly  announced  by  Senator 
Clark,  Mr.  Gibbon,  yourself  and  others  that  he  proposed  to  build  a 
line  of  road  from  San  Pedro  to  Salt  Lake,  had  any  steps  been  taken, 
as  far  as  you  knew,  or  the  public  knew,  by  the  Oregon  Short  Line 
or  any  of  its  sub-companies,  looking  to  the  construction  of  a  line  of 
railroad  from  this  direction? 

A.  Not  that  I  knew  of  or  had  ever  heard  of,  unless  it  might  be  the 
construction  of  the  piece  of  road  from  Milford  to  Modena  by  the 
Utah  &  Pacific. 

5347  Q.  That  was  several  years  before? 
A.  Yes. 

Q.  I  mean  immediately  prior  to  that. 

A.  None  that  I  knew  of. 

Q.  In  addition  to  the  steps  that  you  have  described,  do  you  remem- 
ber of  the  gentlemen  with  whom  you  were  associated  in  the  Salt  Lake 
road,  procuring  a  tax  title  to  this  old  grade  from  Uvada  down  to 
Caliente  and  thence  to  Pioche,  which  was  the  subject  of  litigation  in 
the  state  court  in  Nevada  ? 

A.  Yes. 

Paper  marked  Complainant's  Exhibit  176. 

Q.  I  show  you  Complainant's  Exhibit  176,  and  ask  you  what  these 
documents  are. 

A.  Amended  and  supplemental  bill  of  complaint  of  Utah,  Nevada 
&  California  Railroad  Company,  plaintiff,  vs.  John  Simpson  and 
others  as  county  commissioners  of  Lincoln  County,  defendants,  and 
an  amended  and  supplemental  petition  and  complaint  in  intervention 
of  the  San  Pedro,  Los  Angeles  &  Salt  Lake  Railroad  Company  in  the 
same  case,  and  the  decree  and  findings  by  the  court  in  the  same  case. 

Mr.  Severance.  I  offer  Complainant's  Exhibit  176  in  evidence. 
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Complainant's  Exhibit  176  is  as  follows : 

5348  Complainant's  Exhibit  176.     (Whittemore.) 

IN  THE  DISTRICT  COURT  OF  THE  FOURTH  JUDICIAL  DISTRICT  OF  THE  STATE 
OF  NEVADA,  IN  AND  FOR  THE  COUNTY  OF  LINCOLN. 

The  Utah,  Nevada  &  California  Railroad  Company,  a  Corporation, 

Plaintiff, 
vs. 

John  Simpson,  E.  D.  Turner  and  Henry  Mathews,  County  Commis- 
sioners of  Lincoln  County,  James  W.  Nesbitt,  Treasurer  of  the 
County  of  Lincoln ;  and  the  State  of  Nevada,  Defendants. 

AMENDED    AND    SUPPLEMENTAL    BILL    OF    COMPLAINT    FILED    HEREIN    BY 

LEAVE   OF   COURT. 

Complaining  of  the  above  named  defendants,  the  Plaintiff,  the 
Utah,  Nevada  &  California  Railroad  Company,  alleges : 

1.  That  the  plaintiff  was,  on  the  second  day  of  February  A.  D. 

1899,  duly  organized  and  incorporated  under  the  laws  of  this 

5349  State  as  a  railroad  company  for  the  purpose  of  constructing  a 
railroad  from  the  eastern  boundary  of  the  State  of  Nevada  at 

a  point  and  place  now  known  as  Uvada,  southwesterly  across  the  State 
of  Nevada  to  the  southwestern  boundary  of  said  State,  and  also  a 
branch  line  extending  from  a  point  on  the  aforesaid  main  line  now 
called  Clover  Valley  Junction  (being  about  forty  miles  southwesterly  ' 
from  the  boundary  line  between  the  States  of  Utah  and  Nevada  at  a 
point  known  as  Uvada) ,  thence  in  a  northerly  or  northwesterly  direc- 
tion a  distance  of  about  thirty  miles  to  the  town  of  Pioche  in  Lincoln 
County,  Nevada ;  and  for  the  purpose  of  utilizing,  using  and  occupy- 
ing the  line  of  right  of  way  and  railroad  grade  constructed  from  about 
the  said  boundary  line  of  the  States  of  Nevada  and  Utah  to  and  be- 
yond Clover  Valley  Junction  aforesaid,  and  to  a  point  near  to  the 
town  of  Pioche  in  Lincoln  County,  Nevada,  which  was  formerly 
owned  and  in  part  constructed  by  the  Oregon  Short  Line  &  Utah 
Northern  Railway  Company. 

2.  That  the  defendants,  John  Simpson,  E.  D.  Turner,  and  Henry 
Mathews,  are,  and  since  the  first  day  of  January,  A.  D.  1901,  have 
been,  the  duly  elected,  qualified  and  acting  Commissioners  of  the 
County  of  Lincoln,  State  of  Nevada. 

That  the  defendant  James  W.  Nesbitt  is,  and  since  the  first  day  of 
January,  A.  D.  1901,  has  been,  the  duly  elected,  qualified  and  acting 
Treasurer  of  the  County  of  Lincoln  in  this  State. 

3.  That  on  the  fourth  day  of  May,  A.  D.  1901,  said  plaintiff 
brought  its  certain  bill  for  relief  in  this  court  against  the  defendants 
in  the  second  paragraph  of  this  complaint  named,  and  that  the  said 
defendants  have  made  answer  thereto. 
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5350  That  on  or  about  the  eleventh  day  of  May,  A.  D.  1901,  this 
Court  gave  leave  to  the  plaintiff  to  file  an  amended  and  sup- 
plemental bill  on  or  before  fifteen  days  from  said  last  named  date. 

4.  Plaintiff  alleges  that  it  is  the  owner  and  has  corporate  power 
to  own,  hold,  enjoy  and  use  a  certain  right  of  way  for  a  railroad 
extending  from  the  eastern  boundary  of  the  State  of  Nevada  at  a 
point  on  said  eastern  boundary  line  at  or  near  the  town  now  known 
as  TJvada,  running  thence  in  a  southwesterly  course  passing  a  certain 
point  known  as  Clover  Valley  Junction,  across  the  State  of  Nevada 
to  the  southwestern  boundary  thereof,  and  also  a  right  of  way  for  a 
branch  line  and  railroad  right  of  way  extending  from  the  point  upon 
the  line  above  described  designated  and  known  as  Clover  Valley 
Junction,  said  point  being  distant  about  forty  miles  southwesterly 
from  the  border  line  between  the  States  of  Nevada  and  Utah,  which 
said  branch  railroad  right  of  way  extends  thenee  in  a  northerly  or 
northwesterly  direction  to  or  near  the  town  of  Pioche  in  Lincoln 
County  in  this  State,  a  distance  of  about  thirty  miles ;  that  said  right 
of  way  of  plaintiff  is  granted  to  it  by  the  United  States  of  America 
under  the  terms  of  a  certain  law  of  the  United  States  entitled  "An 
Act  Granting  to  Railroads  the  right  of  way  across  the  public  lands 
of  the  United  States,"  approved  March  3,  1875 ;  and  by  reason  of  the 
plaintiff's  compliance  of  the  terms  and  conditions  of  said  Statute  and 
the  construction  of  its  road,  the  said  ownership,  right,  title  and 
interest  of  the  plaintiff  in  and  to  said  right  of  way  and  every 

5351  part  thereof  is  based  upon  and  arises  out  of  said  Statute  and 
grant  from  the  United  States  of  America. 

That  soon  after  the  organization  of  plaintiff  as  a  corporation  under 
the  laws  of  this  State,  for  the  purpose  of  constructing  its  railroad 
upon  the  line  of  right  of  way  aforesaid,  plaintiff  by  due  corporate 
action,  adopted  the  said  line  of  right  of  way  for  its  said  railroad  and 
branch  lines,  and  authorized  and  directed  its  officers  and  servants  to 
prepare  and  cause  to  be  submitted  to  the  proper  officers  of  the  Land 
Department  of  the  United  States  and  to  the  Secretary  of  the  Interior 
thereof  maps  and  profiles  of  its  said  right  of  way ;  and  that  thereupon 
the  officers  and  servants  of  plaintiff  caused  to  be  prepared  and  filed 
in  the  proper  land  offices  of  the  Government  of  the  United  States 
and  to  be  submitted  to  the  Secretary  of  the  Interior  a  copy  of  its 
Articles  of  Incorporation,  and  due  proofs  of  its  organization  under 
the  same,  and  also  filed  with  said  Secretary  of  the  Interior,  for  his 
approval,  maps  and  profiles  for  a  line  of  right  of  way  for  its  said 
railroad.  That  maps  and  profiles  for  so  much  of  its  said  right  of 
way  as  extends  from  the  border  line  between  the  states  of  Utah  and 
Nevada  near  a  point  known  as  Uvada,  extending  southwesterly  there- 
from to  a  point  known  as  Clover  Valley  Junction,  were  filed  in  the 
proper  land  offices  of  the  United  States  having  jurisdiction  over  the 
same,  and  duly  submitting  to  the  Secretary  of  the  Interior,  who  upon 
the  24th  day  of  April,  A.  D.  1901,  duly  approved  the  same.  That 
maps  and  profiles  covering  and  embracing  the  line  from  Clover  Val- 
ley Junction  aforesaid  upon  the  surveyed  lands  of  the  United  States 


3240  WHITTEMOBE COMPLAINANT'S   EXHIBIT   176. 

to  or  near  to  the  town  of  Pioche  were  filed  in  the  proper  land 

5352  offices  of  the  United  States,  and  were  duly  submitted  to  the 
Secretary  of  the  Interior  for  his  approval,  and  approved  by 

the  Secretary  of  the  Interior  on  the day  of  May,  A.  D.  1901. 

That  maps  and  profiles  embracing  and  covering  the  right  of  way 
for  plaintiff's  line  of  railroad  from  Clover  Valley  Junction  south- 
westerly through  the  State  of  Nevada  to  the  boundary  line  between 
the  States  of  Nevada  and  California  were  also  duly  prepared  and 
filed  in  the  proper  land  office  of  the  United  States  having  jurisdiction 
thereover,  and  submitted  to  the  Secretary  of  the  Interior  for  his 
action  and  approval,  and  were  by  said  Secretary  of  the  Interior  duly 

approved  on  the day  of ,  A.  D.  1901.     That  said  maps  and 

profiles  of  its  said  line  of  railroad  showing  the  lines  thereof  across 
the  public  lands  of  the  United  States  from  the  boundary  line  between 
the  states  of  Utah  and  Nevada  to  Clover  Valley  Junction,  a  distance 
of  about  forty  miles,  and  the  said  maps  and  profiles  showing  its  line 
of  right  of  way  for  a  railroad  across  the  said  public  lands  of  the 
United  States  from  Clover  Valley  Junction  to  Pioche,  Nevada,  were 
identical  with  the  line  of  right  of  way  formerly  of  the  Oregon  Short 
Line  &  Utah  Northern  Railway  Company  hereinafter  referred  to. 

That  all  of  said  maps  and  profiles  of  the  plaintiff  were  filed  with 
and  approved  by  the  Secretary  of  the  Interior  without  objection  of, 
the  said  Oregon  Short  Line  &  Utah  Northern  Railway  Company,  or 
of  the  Oregon  Short  Line  Railway  Company. 

5353  5.  That  the  plaintiff  commenced  the  construction  of  its  line 
of  railroad  at  the  border  line  between  the  states  of  Utah  and 

Nevada  near  the  point  known  as  Uvada,  and  has  constructed  upwards 

of miles  of  its  tracks  in  the  direction  of  Clover  Valley  Junction 

aforesaid,  and  is  now  actively  continuously  proceeding  to  the  con- 
struction of  its  said  line  of  its  railroad,  and  intends  to  continuously 
proceed  to  the  complete  and  final  construction  of  its  entire  line  of 
railroad,  and  to  occupy  its  said  line  of  right  of  way,  with  a  com- 
pleted railroad,  and  to  operate  the  same  continuously  from  Uvada 
^foresaid,  southwesterly  through  and  past  the  said  Clover  Valley 
Junction  to  the  southwestern  border  of  the  State  of  Nevada  and 
from  said  Clover  Valley  Junction  to  and  into  the  town  of  Pioche, 
Nevada. 

6.  Plaintiff  alleges  that  the  Nevada  Pacific  Railway  Company  was 
a  corporation  of  the  State  of  Nevada,  and  its  franchises  authorize 
it  to  construct  a  railroad  connecting  with  the  railroad  of  the  Utah 
Central  Railway  Company's  railroad  at  a  point  near  the  eastern 
boundary  of  the  State  of  Nevada,  which  is  now  known  as  Uvada, 
and  extending  to  the  western  boundary  of  said  State,  with  two 
branch  lines  extending  into  the  Counties  of  White  Pine  and  Nye. 

7.  That  on  the  27th  day  of  July,  1889,  said  Nevada,  Pacific  Railway 
Company,  together  with  several  other  railway  companies  and  cor- 
porations, pursuant  to  lawful  authority,  made  and  entered  into  cer- 
tain articles  of  consolidation  and  agreement  whereby  said  several 
corporations  agreed  to  and  with  each  other  to  unite  and  consoli- 
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5354  date,  and  did  unite,  form  and  consolidate  their  respective 
organizations,  capital  stock,  railroads,  property,  and  franchises 

of  every  nature  and  description  into  one  company  to  continue  in 
existence  for  a  period  of  fifty  years,  and  to  be  called  and  known  as 
the  "  Oregon  Short  Line  &  Utah  Northern  Railway  Company ;  "  and 
thereby  each  of  the  several  companies  assigned,  transferred,  and  set 
over  to  said  Oregon  Short  Line  &  Utah  Northern  Railway  Company, 
the  new  corporation,  all  of  the  rights,  privileges,  and  franchises  of 
each  of  said  companies,  parties  thereto,  to  be  held,  owned  and  con- 
trolled by  said  consolidated  corporation,  its  successors  and  assigns, 
with  all  of  the  rights  of  each  of  said  parties  as  fully  and  completely 
in  all  respects  and  to  all  intents  and  purposes  as  said  respective 
parties  thereto  did  then,  or  could  then  own,  hold,  use,  enjoy,  or  con- 
trol the  same  (for  a  more  particular  and  complete  statement  of  the 
terms  and  conditions  of  said  articles  of  consolidation  and  agreement, 
reference  is  made  thereto,  and  the  same  will  be  exhibited  to  this 
honorable  court) . 

8.  That  said  Oregon  Short  Line  &  Utah  Northern  Railway  Com- 
pany complied  in  every  respect  with  the  laws  of  the  State  of  Nevada 
whereby  it  became  and  was  entitled  to  acquire,  hold,  own  and  enjoy 
a  right  of  way  for  a  railroad,  and  to  construct,  maintain  and  operate 
a  railroad  in  the  State  of  Nevada,  and  thereupon  it  resolved  to  con- 
struct its  railroad  upon  its  right  of  way  from  Milford  in  the  State 
of  Utah  to  the  point  on  the  boundary  line  between  Utah  and  Nevada 
now  known  as  Uvada,  and  thence  into  and  through  Lincoln  County, 
Nevada,  upon  the  lines  authorized  under  the  charter  privi- 

5355  leges  prior  to  the  execution  of  said  agreement  of  consolidation, 
owned  and  enjoyed  by  the  Nevada,  Pacific  Railway  Company ; 

and  in  pursuance  of  said  determination,  the  said  Oregon  Short  Line 
&  Utah  Northern  Railway  Company  caused  its  articles  of  incorpora- 
tion and  due  proof  of  its  organization  under  the  same  to  be  filed  with 
the  Secretary  of  the  Interior,  and  also  caused  maps  and  profiles  of 
the  line  of  its  railroad  from  Milford,  Utah,  to  the  Utah,  Nevada 
state  line  at  the  point  now  known  as  Uvada,  and  also  from  the  said 
last  named  point  thence  southwesterly  through  the  State  of  Nevada 
to  the  southwestern  part  thereof,  and  also  extending  from  the  point 
on  said  line  known  as  Clover  Valley  Junction,  herein  described,  and 
extending  thence  in  a  northerly  or  northwesterly  direction  to  the  town 
of  Pioche,  in  Lincoln  County  in  this  State,  a  distance  of  about  thirty 
miles,  to  be  duly  prepared  and  filed  with  the  proper  officers  of  the 
Land  Department  of  the  United  States ;  and  thereupon  said  maps  and 
profiles  were  approved  by  the  Secretary  of  the  Interior  of  the  United 
States  in  accordance  with  the  terms  and  provisions  of  the  aforesaid 
act  of  Congress  of  the  United  States  entitled  "An  Act  Granting  to 
Railroads  the  right  of  way  through  the  public  lands  of  the  United 
States  "  and  in  pursuance  to  the  regulations  in  and  requirements  of 
the  Secretary  of  the  Interior  of  the  United  States  and  according  to 
the  practice  of  this  department  then  in  force.  And  thereupon  said 
Oregon  Short  Line  &  Utah  Northern  Railway  Company  entered  upon 


3242  WHITTEMORE COMPLAINANT'S   EXHIBIT  176. 

the  construction  of  its  said  railroad  on  said  right  of  way,  including 
the  right  of  way  for  its  said  branch  line  from  Clover  Valley 
5356  Junction  to  Pioche,  and  expended  in  the  construction  of  the 
roadbed,  embankments,  cuts,  fills  and  tunnels  and  work  in  and 
upon  its  right  of  way  shown  upon  the  maps  and  profiles  so  filed  by 
it  about  the  sum  of,  to-wit :  Five  Hundred  Thousand  Dollars.  That 
in  the  State  of  Nevada  it  constructed  in  and  upon  its  said  line  from 
the  border  of  the  States  of  Utah  and  Nevada  from  the  point  now 
known  as  Uvada  the  greater  part  of  the  roadbed  for  its  line  of  rail- 
road southwesterly  toward  Clover  Valley  Junction,  a  distance  of 
about  forty  miles,  and  from  said  last  named  point  northerly  or  north- 
westerly upon  said  branch  line  to  the  town  of  Pioche,  a  further  dis- 
tance of  about  thirty  miles.  That  after  expending  large  sums  of 
money  upon  said  work  said  Oregon  Short  Line  &  Utah  Northern 
Railway  Company  became  financially  embarrassed  and  was  unable 
at  that  time  to  continuously  prosecute  said  work  to  completion,  and 
thereupon  temporarily  suspended  the  prosecution  of  said  work. 

9.  That  on  the  first  day  of  August,  1899,  said  Oregon  Short  Line 
&  Utah  Northern  Railroad  Company,  made,  executed  'and  delivered 
its  certain  mortgage  to  the  American  Loan  &  Trust  Company,  of 
Boston,  as  Trustee,  to  secure  certain  negotiable  bonds  of  said  Com- 
pany; and  by  said  mortgage  pledged  and  mortgaged,  among  other 
property,  that  certain  line  of  railroad  and  right  of  way  including 
the  line  of  railroad  proposed  to  be  constructed  into  and  through  the 
County  of  Lincoln  in  the  State  of  Nevada,  extending  to  the  south- 
western boundary  line  of  Nevada,  together  with  branch  line  extend- 
ing into  the   counties  of  White  Pine   and   Nye,  in   the  State  of 

Nevada,  together  with  such  branches  or  extension  of  said  line 
5857  into  and  through  Utah,  Nevada,  Arizona,  Oregon  and  Cali- 
fornia, or  any  of  them,  as  the  Board  of  Directors  might  deter- 
mine, and  also  all  and  singular  those  lines  of  railway  and  branches 
and  extensions  thereof  that  the  railway  company  might  thereafter 
construct  or  acquire,  extending  from  any  feasible  point  or  points  upon 
any  of  said  lines  by  the  most  eligible  route  or  routes,  to  any  or  all  of 
such  places  as  the  directors  of  the  railway  company  might  be  em- 
powered to  select  or  determine  by  virtue  of  the  charter  or  articles  of 
incorporation  of  the  railway  company,  or  any  of  its  constituent  com- 
panies consolidated  into  the  said  railway  company,  or  by  virtue  of  any 
amendments  thereof. 

10.  That  during  the  years  A.  D.  1891  and  A.  D.  1892,  the  officers 
of  Lincoln  County,  Nevada,  pretended  to  assess  said  railroad  right 
of  way,  grades,  embankments,  cuts,  fills,  tunnels  and  constructed 
work  upon  said  right  of  way  of  the  said  Oregon  Short  Line  &  Utah 
Northern  Railway  Company,  claiming  and  pretending  to  act  under 
and  by  virtue  of  the  laws  of  the  State  of  Nevada,  and  that  such 
taxes  so  pretended  to  be  assessed  were  paid.  That  in  the  year  1893 
the  then  Assessor  of  the  County  of  Lincoln  in  the  State  of  Nevada 
made  an  alleged  and  pretended  assessment  of  said  property  upon  an 
alleged  valuation  of  real  estate  at  the  sum  of  One  Hundred  Thousand 
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Dollars  ($100,000.00),  and    of    personal    property    at    Twenty-five 

Dollars  ($25.00),  makingta  total  valuation  of  One  hundred  Thousand 

and  Twenty-five  Dollars'  ($100,025.00) ,  and  thereafter  extended  and 

charged  on  the  tax  books  of  said  County  as  against  said  prop- 

5358  erty,  taxes  as  follows:  State  Tax,  Nine  Hundred  Dollars  and 
twenty-two  cents  ($900.22) ;  County  Tax,  Two  Thousand  Six 

Hundred  and  Fifty  Dollars  and  sixty-six  cents  ($2,650.66) ;  Total 
Taxes,  Three  Thousand  Five  Hundred  and  Fifty  Dollars  and  Eighty- 
eight  cents  ($3,550.88). 

That  the  said  taxing  officers  in  so  pretending  to  assess  said  prop- 
erty, entered  and  extended  upon  the  Tax  Books  of  Lincoln  County, 
Nevada,  the  following  description  of  the  property,  or  properties : 

"  Possessory  claim  for  surveyed  right  of  way  for  railroads  of  sixty- 
five  miles,  more  or  less,  running  from  the  State  line  on  the  East, 
southwest  down  Clover  Valley  Wash,  thence  North  up  Meadow  Val- 
ley Wash  to  within  three  miles  of  Pioche,  with  sixty  miles  more  or 
less  of  prepared  roadbed,  consisting  of  cuts,  fills,  tunnels,  etc.,  and 
known  as  the  Milford  to  Pioche  line  of  the  Oregon  Short  Line  & 
Utah  Northern  Railroad  Company  situated  in  Lincoln  County, 
Nevada." 

11.  Plaintiff,  upon  information  and  belief,  charges  and  alleges  the 
truth  to  be,  that  the  said  property  so  pretended  to  be  assessed  by  said 
taxing  officers  of  the  County  of  Lincoln,  Nevada,  was  not  then  sub- 
ject to  taxation  under  the  laws  of  the  State  of  Nevada ;  and  that  said 
taxing  officers  had  no  jurisdiction  over  the  same,  nor  any  part  thereof; 
that  the  legal  title  of  all  of  said  property  was  then  in  the  United 
States  of  America,  and  that  the  same  was  not  subject  to  taxation  in 
the  State  of  Nevada,  or  in  the  County  of  Lincoln  aforesaid. 

5359  12.  That  on  the  13th  day  of  October,"  1893,  Oliver  Ames  and 
others  as  complainants  brought  their  suit  against  the  Oregon 

Short  Line  &  Utah  Northern  Railway  Company  and  other  defendants 
impleaded  with  the  Union  Pacific  Railway  Company  in  the  Circuit 
Courts  of  the  United  States  for  the  District  of  Nebraska,  Colorado, 
Idaho,  Montana,  Oregon,  and  in  the  District  Court  of  the  Third  Ju- 
dicial District  of  Utah;  and  the  said  defendants,  the  Oregon  Short 
Line  &  Utah  Northern  Railway  Company,  being  financially  embar- 
rassed and  insolvent,  all  of  its  property  was  sequestered  and  taken  from 
it  and  placed  in  the  possession  of  Receivers  appointed  by  said  Courts 
having  jurisdiction  of  the  defendant  and  its  property,  and  the  said 
Oregon  Short  Line  and  Utah  Northern  Railway  Company  was  en- 
joined and  restrained  from  further  managing,  operating,  and  con- 
trolling any  of  its  said  properties  from  and  after  the  13th  day  of 
October,  1893,  and  by  reason  thereof  was  by  the  orders  made  in  said 
Receivership  cause  restrained  from  further  managing,  operating  or 
controlling  any  of  its  said  property. 

That  said  properties  of  the  said  Oregon  Short  Line  &  Utah  North- 
ern Railway  Company  continued  in  the  possession  and  control  of  the 
Receivers  so  appointed  for  it  (except  as  to  certain  mortgaged  prop- 
erty, for  which  Receivers  were  appointed  in  certain  other  suits)  until 
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the  6th  day  of  May,  1898,  at  which  time  the  said  Eeceivers  so  orig- 
inally appointed  were  discharged  and  other  Receivers  appointed  to 
manage  and  control  said  trust,  and  that  said  successory  Eeceivers  so 
appointed  remained  in  charge  of  the  said  properties  and  estate  of 
the  said  Oregon  Short  Line  &  Utah  Northern  Railway  Com- 

5360  pany    (except   said  mortgaged   properties   above  mentioned) 
until  the  month  of  August  in  the  year  A.  D.  1899. 

13.  That  said  sums  of  money  so  pretended  to  be  assessed  for  taxes 
for  the  year  1893  were  not  paid  when  the  same  became  due  and  pay- 
able ;  that  said  taxes  became  due  and  payable  after  the  appointment 
of  Receivers  for  the  properties  and  estate  and  affairs  of  the  said 
Oregon  Short  Line  and  Utah  Northern  Railway  Company,  and  that 
afterwards  and  pending  the  said  suit  of  Oliver  Ames  and  others 
against  said  Oregon  Short  Line  &  Utah  Northern  Railway  Company 
and  others,  and  without  leave  of  any  of  the  Courts  having  jurisdic- 
tion of  the  properties  and  estate  of  the  said  Oregon  Short  Line  & 
Utah  Northern  Railway  Company,  the  State  of  Nevada  by  William 
Culverwell,  the  District  Attorney  of  the  County  of  Lincoln  in  the 
State  of  Nevada,  on  the  17th  day  of  January,  A.  D.  1894,  brought  a 
certain  action  in  this  court  against  said  Oregon  Short  Line  &  Utah 
Northern  Railway  Company  and  the  owners  and  claimants  known 
and  unknown  of  the  property  in  question,  which  was  described  in  the 
complaint  in  said  action  as  follows : 

"  Possessory  claim  to  survey  right  of  way  for  railroad  of  sixty-five 
miles  more  or  less,  running  from  the  State  line  of  the  East,  southwest 
down  Clover  Valley  Wash,  thence  North  up  Meadow  Valley  Wash  to 
within  three  miles  of  Pioche,  with  sixty  miles  more  or  less  of  pre- 
pared roadbed,  consisting  of  cuts,  fills,  tunnels,  etc.,  and  known  as 
the  Milf  ord  and  Pioche  line  of  the  Oregon  Short  Line  &  Utah  North- 
ern Railway  situated  in  Lincoln  County,  Nevada." 

5361  in  which  action  the  plaintiff  therein  prayed  "  judgment  against 
Oregon  Short  Line  &  Utah  Northern  Railway  Company  for 

the  sum  of  Three  Thousand  and  Five  Hundred  and  Fifty  Dollars 
and  eighty-eight  cents  ($3,550.88),  the  whole  of  said  tax,  and  a 
separate  judgment  against  said  real  estate  and  improvements  for  the 
sum  of  Three  Thousand  Five  Hundred  and  Fifty  Dollars  and 
Eighty-eight  cents  ($3,550.88)  (the  tax  due  on  real  estate,  improve- 
ments, and  personal  property)  and  the  ten  percent  damages  for  non- 
payment thereof  at  the  time  as  required  by  law,  and  the  additional 
penalty  of  25  percentum  also  required  by  law,  and  for  such  other 
judgment  as  to  justice  belong,  and  for  all  costs  subsequent  to  the 
assessment  of  said  taxes  of  this  action;"  and  thereupon  on  said  day 
in  said  action  a  pretended  summons  was  issued  out  of  said  Court 
under  the  seal  thereof ;  a  copy  of  said  complaint  in  full  and  of  said 
summons  together  with  the  return  of  the  service  thereon,  being 
marked  Exhibits  "A"  and  "  B  "  respectively,  are  hereunto  annexed 
and  made  a  part  of  this  bill. 

Plaintiff  alleges  that  the  said  pretended  summons  did  not  require 
the  defendant  and  all  owners  of  or  claimants  to  any  real  estate  de- 
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scribed  in  said  summons,  known  or  unknown  to  appear  and  answer 
the  complaint  filed  in  said  Court  on  a  day  certain,  not  less  than 
thirty  nor  more  than  forty  days  from  the  date  of  the  summons,  but 
by  the  command  of  said  pretended  summons,  addressed  to  "  Oregon 
Short  Line  &  Utah  Northern  Railway  Co.,  and  all  owners  of  or 
claimants  known  or  unknown,"  said  defendants  were  "  required  to 
appear  in  an  action  commenced  against  you  as  defendants  by 

5362  State  of  Nevada  as  plaintiff,  in  the  District  Court  of  the  State 
of  Nevada,  Lincoln  County,   at  the  town  of   Pioche,   and 

answer  the  complaint  therein,  which  is  on  file  with  the  Clerk  of  said 
Court,  within  forty  days  after  the  service  on  you  of  this  summons 
(exclusive  of  the  day  of  service)  if  served  in  said  County,  or  forty 
days  if  served  out  of  said  County  but  within  this  District,  and  in  all 
other  cases  forty  days;  or  judgment  by  default  will  be  taken  against 
you,  according  to  the  prayer  of  said  complaint." 

That  said  Sheriff  of  said  Lincoln  County,  Nevada,  on  the  27th  day 
of  February,  1894,  made  and  endorsed  a  return  upon  said  summons 
in  words  and  figures  following : 

"  Office  of  the  Sheriff, 

State  of  Nevada,  Lincoln  County. 

I  hereby  certify  that  I  received  the  within  summons  on  the  17th 
day  of  Januarjr,  A.  D.  1894,  and  personally  served  the  same  on  the 
17th  day  of  January,  A.  D.  1894,  by  posting  a  certified  copy  of  one 
summons  on  the  bulletin  board  at  the  Court  House  at  Pioche,  Lin- 
coln County,  and  a  certified  copy  also  on  the  grade  of  railroad  run- 
ning between  Bullionville  and  Panaca. 

E.  D.  Turner,  Sheriff. 

February  27th,  A.  D.  1894." 

and  that  said  return  was  and  is  the  only  return  made  by  the  Sheriff 
of  his  acts  and  doings  under  said  summons  or  in  said  proceed- 
ings. 

5363  That  without  any  showing,  in  said  proceedings,  by  return, 
affidavit  or  other  proof,  that  the  defendant  could  not,  after  dili- 
gent search,  be  found  within  said  County,  and  without  any  lawful  au- 
thority therefor,  and  without  any  jurisdiction  in  said  Sheriff  or  in 
said  proceedings  to  publish  the  same,  a  certain  pretended  notice  of  suit 
commenced,  signed  by  the  District  Attorney  for  Lincoln  County,  Ne- 
vada, was  published  in  the  "  Pioche  Weekly  Record,"  a  newspaper 
printed  and  published  weekly  in  said  County,  for  a  term  of  three 
weeks  commencing  on  the  18th  day  of  January,  A.  D.  1894,  and  end- 
ing on  the  8th  day  of  February,  A.  D.  1894,  as  appears  by  a  copy  of 
the  affidavit  of  publication  made  by  the  publisher  of  said  newspaper 
together  with  a  true  copy  of  said  notice,  which  is  set  out  in  Exhibit 
"  C,"  annexed  hereto  and  made  a  part  of  this  bill. 

That,  although  the  Statute  then  in  force  providing  for  the  publica- 
tion of  the  notice  aforesaid,  required  that  said  notice  should  state  a 
day  certain  therein,  with  notice  to  the  defendants  that  unless  they 
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appeared  and  answered  the  complaint  on  or  before  such  day,  so 
stated,  judgment  would  be  taken  against  them,  and  that  such  return 
day  should  be  not  less  than  thirty  nor  more  than  forty  days  from  the 
date  of  the  issuing  of  said  summons,  the  return  day  fixed  in  the  notice 
aforesaid  was  the  27th  day  of  February,  A.  D.  1894,  being  more  than 
forty  days  from  the  date  of  issuing  of  said  summons,  to  wit :  forty- 
one  days,  and  that  altogether  the  said  Statute  required  said  notice  to 
set  forth  that  the  said  action  was  to  recover  the  tax  and  delin- 

5364  quency  assessed  to  the  said  defendant  against  said  property 
for  the  fiscal  year,  naming  the  same,  for  which  said  tax  was 

assessed,  and  although  the  Constitution  of  the  State  of  Nevada  pro- 
vided that  the  fiscal  year  should  begin  on  the  first  day  of  January  of 
each  year,  the  said  notice  contained  the  statement  that  the  said  suit 
was  brought  to  recover  the  tax  and  delinquency  assessed  to  said  de- 
fendant, against  said  property  "  for  the  fiscal  year  commencing  first 
Monday  in  January,  A.  D.  1893,  and  ending  second  Monday  in  Sep- 
tember, A.  D.  1893,"  and  that,  in  the  particulars  aforesaid,  the  said 
summons  and  the  said  notice,  were  and  are  contradictory,  and  each 
was  and  is  in  violation  of  the  Statute  and  did  not  give  notice,  as  pro- 
vided by  law,  to  the  railway  company  aforesaid,  or  any  other  claim- 
ant, known  or  unknown,  and  did  not  warrant  or  authorize  the  enter- 
ing for  a  default  for  failure  to  answer  or  any  judgment  thereon. 

14.  That  at  the  time  of  commencement  of  said  suit  and  at  the  time 
of  the  posting  of  said  summons,  or  copies  thereof,  and  at  the  time 
of  the  publication  of  the  said  notice,  the  said  Oregon  Short  Line  & 
Utah  Northern  Railway  Company  was  not  in  the  actual  possession 
or  use  of  its  said  Railroad  or  properties,  nor  in  the  exercise  of  its 
corporate  function;  that  all  of  its  property  of  every  sort  and  char- 
acter, including  its  franchises  to  operate  a  railroad,  were  sequestered 
and  possessed  by  the  said  Courts. 

15.  That  notwithstanding  the  premises,  thereafter  on  the  19th  day 
of  April,  A.  D.  1894,  the  then  Clerk  of  said  District  Court  of  Lin- 
coln County,  Nevada,  pretended  to  enter  a  default  of  said 

5365  Oregon  Short  Line  &  Utah  Northern  Railway  Company,  and 
entered  a  pretended  default  upon  the  records  of  said  Court 

in  words  and  figures  following: 

IN  THE  DISTRICT  COURT  OF  THE  STATE  OF  NEVADA  IN  AND  FOR  THE 
COUNTT  OF  LJNCOLN. 

The  State  of  Nevada,  Plaintiff, 
vs. 
Oregon  Short  Line  &  Utah  Northern  Railway  Company,  and  all 
owners  of  or  claimants  known  or  unknown,  and  the  real  estate 
possessory  claimants  and  improvements  in  the  County  of  Lincoln 
and  State  of  Nevada,  and  described  as  follows,  to- wit : 

Possessory  claim  to  surveyed  right  of  way  for  railroad  of  sixty- 
five  miles  more  or  less,  running  from  the  State  line  on  the  east, 
southwest  down  Clover  Valley  Wash,  thence  North  up  Meadow 
Valley  Wash  to  within  three  miles  of  Pioche,  with  60  miles  more 
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or  less  of  prepared  roadbed,  consisting  of  cuts,  fills,  tunnels,  etc., 
and  known  as  the  Milford  and  Pioche  line  of  the  Oregon  Short 
Line  and  Utah  Northern  Eailway,  situated  in  Lincoln  County, 
Nevada. 

Value  of  Real  Estate $100,000.00 

Value  of  Personal  Property 25.00 

Total    Value $100,  025.  00 

State  Tax $900.22 

County  Tax 2,  650.  66 

Total  Tax $3,  550.  SS 

Defendants. 

The  summons  in  this  action  having  been  duly  served  upon 

5366  the  defendants  Oregon  Short  Line  and  Utah  Northern  Eail- 
way Company,  and  all  owners  of  or  claimants  known  or  un- 
known, and  the  real  estate  and  improvements  in  the  County  of  Lin- 
coln aforesaid,  on  the  17th  day  of  January,  A.  D.  1894,  by  posting 
a  certified  copy  of  one  summons  on  the  bulletin  board  at  the  Court 
House  at  Pioche,  Lincoln  County,  and  a  certified  copy  also  on  the 
grade  of  railroad  running  between  Bullionville  and  Panaca,  by  the 
sheriff  of  said  County,  and  notice  of  the  commencement  of  said  suit 
having  been  duly  published,  and  the  legal  delay  for  answering  of 
said  defendants,  having  expired,  and  no  answer,  plea,  demurrer  or 
appearance  in  said  action  having  been  put  in  or  filed  with  the  Clerk 
of  this  Court  by  the  said  defendants,  the  default  of  the  said  defend- 
ants is  hereby  entered  upon  the  application  of  the  plaintiff. 

Witness  my  hand  and  seal  of  said  Court  this  19th  day  of  April, 
A.  D.  1894. 

J.  A.  Clark,  Clerk. 
{Note,  no  seal  attached.) 

Endorsed :  In  the  District  Court,  State  of  Nevada,  Lincoln  County, 
The  State  of  Nevada  vs.  Oregon  Short  Line  and  Utah  Northern 
Eailway  Co.,  Default.    Filed  April  19th,  1894.    J.  A.  Clark,  Clerk." 
And  thereafter  on  the  same  day  and  in  vacation  and  not  in  term 

5367  time  of  said  court,  the  said  Clerk,  without  jurisdiction,  entered 
a  certain  pretended  judgment,  in  pursuance  of  said  pretended 

default,  against  said  Oregon  Short  Line  and  Utah  Northern  Eailway 
Company  in  the  following  words  and  figures: 

"  IN   THE   DISTRICT   COURT   OF   THE    STATE   OF   NEVADA,    IN    AND   FOR   THE 

COUNTY  OF  LINCOLN. 

The  State  of  Nevada,  Plaintiff, 

vs. 

Oregon  Short  Line  and  Utah  Northern  Eailway  Company,  and  all 
owners  of  or  claimants  known  or  unknown  and  the  real  estate  and 
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improvements  in  the  County  of  Lincoln  and  State  of  Nevada,  and 
described  as  follows,  to- wit: 

Possessory  claim  to  surveyed  right  of  way  for  railroad,  65  miles 
more  or  less,  running  from  State  line  on  the  east,  southwest  down 
Clover  Valley  Wash,  thence  north  up  Meadow  Valley  Wash  to 
within  three  miles  of  Pioche ;  with  60  miles  more  or  less,  of  pre- 
pared roadbed  consisting  of  cuts,  fills,  tunnels,  etc.,  and  known  as 
the  Milford  and  Pioche  line  of  Oregon  Short  Line  &  Utah  North-- 
ern  Eailway,  situated  in  Lincoln  County,  Nevada. 

Value  of  real  estate $100,  000. 00 

Value  of  personal  property 25. 00 

$100,  025. 00 

State  tax 1 $900.  22 

County  tax 2650.66 

Total  tax $3550.88 

Defendants. 

In  this  action,  the  defendants  Oregon  Short  Line  &  Utah 

5368  Northern  Railway  Company,  and  all  owners  of  or  claimants 
known  or  unknown  having  been  regularly  served  with  proc- 
ess and  having  failed  to  appear  and  answer  the  plaintiff's  complaint 
filed  herein,  the  legal  time  for  answering  having  expired,  and  no 
answer  or  demurrer  having  been  filed,  the  default  of  the  said  defend- 
ants in  the  premises  having  been  duly  entered  according'to  law ;  upon 
application  of  said  plaintiff  to  the  Clerk,  judgment  is  hereby  entered 
against  said  defendants  in  pursuance  to  the  prayer  of  said  complaint. 

Wherefore  by  virtue  of  the  law  and  by  reason  of  the  premises 
aforesaid,  it  is  ordered,  adjudged  and  decreed,  that  the  plaintiff  do 
have  and  recover  from  the  said  defendants  the  sum  of  Forty  Seven 
Hundred  and  ninety-three  dollars  and  sixty-eight  cents  ($4793  dol- 
lars 68/100),  with  interest  thereon  at  the  rate  of  three  per  cent  per 
month  from  the  date  hereof,  till  paid,  together  with  said  plaintiff's 
costs  and  disbursements,  incurred  in  this  action,  amounting  to  the 
sum  of  Two  Hundred  and  four  dollars  and  eighty-four  cents  ($204.84). 

Judgment  rendered,  $4,998.52/100.    April ,  A.  D.  1894. 

Endorsed:  District  Court — Judicial  District — County  of  Lin- 
coln— State  of  Nevada,  Plaintiff,  vs.  Oregon  Short  Line  and  Utah 
Northern  Eailway  Co.,  Defendants— Judgment  by  default.  Filed 
April  19,  1894.    J.  A.  Clark,  Clerk." 

5369  Plaintiff,  upon  information  and  belief,  alleges  and  charges, 
that  the  said  Clerk  was  wholly  without  jurisdiction  or  power 

to  take,  make  or  enter  said  defendant  as  against  the  said  Oregon 
Short  Line  &  Utah  Northern  Railway  Company,  under  the  laws  of 
the  State  of  Nevada. 

Plaintiff,  upon  information  and  belief,  alleges  and  charges  that 
said  Clerk  was  not  authorized  to  and  had  no  power  or  jurisdiction 
to  enter  a  judgment  upon  said  complaint  against  said  Oregon  Short 
Line  &  Utah  Northern  Railway  Company,  and  that  the  pretended 
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judgment  entered  by  said  Clerk  was  wholly  and  entirely  without 
authority  or  jurisdiction,  and  was  and  is  void. 

And  plaintiff  further  shows  to  the  Court,  that  said  pretended  judg- 
ment was  not  signed  by  the  Clerk  of  said  Court,  and  that  because  of 
the  want  of  jurisdiction  in  said  Clerk  to  enter  said  judgment,  and 
because  said  judgment  was  not  signed  by  said  Clerk  of  said  Court, 
and  because  no  legal  summons  was  ever  issued  or  served  upon  the 
said  Oregon  Short  Line  &  Utah  Northern  Railway  Company,  and 
because  no  legal  notice  was  ever  published  or  given  as  required  by 
law,  giving  said  Company  notice  of  said  action,  and  because  the 
property  described  in  said  complaint  was  not  subject  to  the  taxing 
power  of  the  State  of  Nevada  or  the  taxing  power  of  taxing  officers 
of  the  County  of  Lincoln  in  said  State  of  Nevada,  and  because  the  legal 
title  to  the  real  estate  was  then  in  the  United  States  and  there  was  no 
property  or  improvement  thereon  capable  of  separation  from 

5370  the  said  estate,  and  because  said  right  of  way  was  not  subject 
to  sale  under  said  tax  proceedings  or  under  the  pretended 

judgment  or  separate  and  apart  from  the  franchise  of  the  defendant, 
and  because  said  pretended  judgment  was  never  at  any  time  entered 
up  as  such  by  the  District  Court  of  Lincoln  County,  Nevada,  at  any 
regular  and  stated,  or  other  term  thereof,  and  because  the  Court 
never  at  any  time  entered  or  made  any  judgment  whatever  upon  said 
Complaint  of  the  State  of  Nevada  set  forth  in  "  Exhibit  A,"  hereto 
annexed,  and  same  was  and  is  void  and  of  no  effect. 

That  notwithstanding  the  said  Clerk  of  said  Court,  on  the  said 
19th  day  of  April,  A.  D.  1894,  issued  a  pretended  execution  upon 
the  said  pretended  judgment,  to  one  E.  D.  Turner,  then  Sheriff  of  the 
said  County  of  Lincoln,  who  thereupon  pretended  to  levy  upon  and 
sell  the  property  aforesaid  and  hereinafter  more  particularly  de- 
scribed, as  appears  more  fully  by  his  return  of  his  proceeding  under 
said  pretended  execution,  true  copies  of  which  said  pretended  execu- 
tion and  return  are  annexed  hereto,  marked  "  Exhibit  D,"  and  made 
a  part  of  this  Bill. 

And  plaintiff  avers,  that  there  was  no  special  judgment  entered  for 
the  sale  of  the  property  pretended  to  be  assessed  and  described  in 
said  complaint,  as  prayed  in  said  complaint;  that  said  judgment  was 
a  personal  judgment  only,  and  that  said  pretended  execution  was  not 
issued  upon  any  special  judgment  against  the  property  described  in 
the  plaintiff's  complaint  and  did  not  embrace  any  order  to  sell  the 
specific  property  described  in.  the  complaint  in  said  action;  that 
said   pretended   levy   of   said   general   execution   under   said 

5371  personal  judgment  was  and  is  wholly  void,  because  said  prop- 
erty could  not  be  seized,  taken  or  held  in  execution,  separate 

and  apart  from  the  franchise  or  right  to  own  same,  under  the  laws  of 
the  United  States  or  of  this  State. 

That  at  the  sale  aforesaid,  one  W.  J.  Dooly,  then  Treasurer  of 
said  Lincoln  County,  assumed  to  become  the  purchaser,  in  trust,  for 
said  County,  for  the  sum  of  Five  Thousand  and  Eighty-three  and 
02/100  Dollars  ($5,083.02). 
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And  the  plaintiff  further  shows  to  the  Court,  that  it  has  no  knowl- 
edge or  information  as  to  whether  a  certificate  of  sale  was  executed 
by  the  Sheriff  aforesaid,  to  the  said  Dooly,  as  Treasurer  aforesaid, 
but  it  avers  that  no  deed  was  ever  executed  or  delivered  to  said  W.  J. 
Dooly,  as  Treasurer,  aforesaid,  and  that  no  deed  was  ever  executed 
or  delivered  to  any  one,  until  on  or  about  the  23rd  of  February,  A.  D. 
1901,  when  the  said  E.  D.  Turner  pretended  to  execute  and  deliver, 
as  Sheriff  of  Lincoln  County,  Nevada,  although  he  was  not  then  such 
officer,  unto  W.  J.  Dooly,  Treasurer  of  said  County,  in  trust  for  Lin- 
coln County,  although  said  Dooly  was  not  then  such  officer,  a  deed 
of  the  property  aforesaid,  which  said  property  is'  particularly  de- 
scribed in  said  deed,  as  "  the  possessory  right  to  surveyed  right  of 
way  for  railroad  of  sixty-five  miles  more  or  less,  running  from  the 
State  line  on  the  east,  southwesterly  down  Clover  Valley  Wash, 
thence  north  up  Meadow  Valley  Wash  to  within  three  miles  of  Pioche, 
with  sixty  miles  more  or  less,  of  prepared  roadbed,  consisting  of  cuts, 
fills,  tunnels,  etc.  etc.,  and  known  as  the  Milford  and  Pioche 

5372  line  of  the  Oregon  Short  Line  &  Utah  Northern  Railway,  situ- 
ate in  Lincoln  County,  Nevada ;  together  with  all  and  singular 

the  tenements,  hereditaments  and  appurtenances  thereunto  belonging 
or  in  any  wise  appertaining,"  and  thereupon  caused  said  deed  to  be 
recorded  on  the  second  day  of  March,  A.  D.  1901,  on  pages  208-9- 
10-11  and  12  of  Book  T  of  Eeal  Estate  Deeds  in  the  office  of  the 
Recorder  of  Lincoln  County ;  a  copy  of  which  deed  is  annexed  hereto, 
marked  "  Exhibit  E,"  and  made  a  part  of  this  bill. 

15a.  That  the  said  pretended  assessment  and  the  said  action  brought 
to  enforce  the  collection  of  the  amount  of  said  pretended  assessment 
and  the  entry  of  the  said  pretended  judgment  and  the  proceedings 
had  thereunder  were  in  violation  of  the  Constitution  of  this  State  and 
of  the  fourteenth  article  of  the  amendments  to  the  Constitution  of 
the  United  States  in  that  the  said  Oregon  Short  Line  and  Utah  North- 
ern Railway  Company  was  sought  to  be  deprived  of  its  property 
without  due  process  of  law,  and  that  it  was  thereby  denied  the  equal 
protection  of  the  laws ;  and  that  said  pretended  tax  proceedings  were 
contrary  to  and  in  violation  of  the  Constitution  and  laws  of  the 
United  States  of  America. 

16.  Plaintiff  further  shows  to  the  Court,  that  about  the  first  day  of 
September,  1894,  suits  were  instituted  by  the  Trustees  of  certain 
mortgages  covering  certain  divisions  of  the  properties  of  the  Oregon 
Short  Line  &  Utah  Northern  Railway  Company,  and  that  in  said 
suits  Receivers  of  said  mortgaged  property  were  duly  appointed; 
and  that  about  the  first  day  of  January,  1895,  a  suit  was  instituted 
by  the  American  Loan  &  Trust  Company,  Trustee,  of  said 

5373  Oregon  Short  Line  &  Utah  Northern  Railway  Company's  con- 
solidated mortgage,  in  the  States  of  Oregon,  Idaho,  Wyoming, 

and  Utah,  and  that  such  proceedings  were  thereafter  had  in  said  last 
named  suit,  including  the  suit  pending  in  the  Circuit  Court  of  the 
United  States  for  the  District  of  Utah,  that  all  the  right,  title,  and 
interest  of  the  said  Oregon  Short  Line  &  Utah  Northern  Railway 


WHITTEMOBE COMPLAINANT'S  EXHIBIT  176.  3251 

Company  in  and  to  all  of  the  real  estate  and  railroad  property  of  said 
Oregon  Short  Line  &  Utah  Northern  Railway  Company,  including 
its  rights,  title,  and  interest  in  or  to  the  said  line  of  right  of  way 
grade  and  improvements,  in  the  State  of  Nevada  were  divested  by 
judicial  foreclosure  sale  and  the  same  conveyed  to  and  vested  in  the 
Oregon  Short  Line  Railroad  Company,  a  corporation  then  and  there- 
tofore organized  for  the  purpose,  amongst  other  things,  of  purchasing 
and  receiving  said  property  of  the  Oregon  Short  Line  and  Utah 
Northern  Railway  Company ;  and  that  thereafter  said  Oregon  Short 
Line  Railroad  Company  received  the  conveyance  of  all  of  said  prop- 
erty, including  that  in  the  State  of  Nevada,  which  was  formerly  in  the 
Oregon  Short  Line  &  Utah  Northern  Railway  Company,  and  that 
at  the  time  of  conveyance  of  said  property  of  the  said  Oregon  Short 
Line  &  Utah  Northern  Railway  Company  to  the  said  Oregon  Short 
Line  Railroad  Company  no  deed  or  conveyance  had  been  made  by 
the  Sheriff  of  Lincoln  County,  Nevada,  to  the  Treasurer  thereof, 
under  the  said  pretended  tax  proceedings  and  sale. 

16a.  That  said   Oregon   Short  Line  &  Utah  Northern  Railway 
Company  and  said  Oregon  Short  Line  Railroad  Company  have 

5374  transferred  all  their  interest  in  said  right  of  way,  roadbed, 
and  property  to  plaintiff. 

17.  Plaintiff  now  shows  to  the  Court,  that,  at  the  time  of  the  sale 
aforesaid  and  for  more  than  six  months  next  ensuing  W.  J.  Dooly 
was  Treasurer  of  said  Lincoln  County,  and  E.  D.  Turner  was  Sheriff 
of  said  Lincoln  County,  but  that,  at  the  date  of  the  execution  and 
delivery  of  the  said  deed,  and  for  a  long  time  prior  thereto,  the  de- 
fendant, James  W.  Nesbitt,  was  and  now  is  the  Treasurer  of  said 
County  and  a  successor  in  office  to  said  Dooly ;  and  one  Jacob  John- 
son was  and  now  is  Sheriff  of  said  County,  and  a  successor  in  office 
to  said  Turner,  and  said  deed  was  made  without  authority  of  law, 
and,  in  fact  conveyed  no  title,  because  said  Turner  was  not  then 
authorized  to  make  said  deed,  and  said  Dooly  was  not  then  author- 
ized to  receive  said  deed. 

18.  Notwithstanding  the  said  property  so  pretended  to  be  assessed 
for  taxation  in  the  year  1893,  was  not  then  subject  to  the  taxing 
power  of  the  County  of  Lincoln,  Nevada,  and  that  said  taxing 
officers  had  no  jurisdiction  over  it,  or  over  the  said  Oregon  Short 
Line  &  Utah  Northern  Railway  Company  to  assess  taxes  against 
it  therefor  and  notwithstanding  the  said  proceedings  under  said 
petition  filed  in  the  name  of  the  State  of  Nevada  by  the  said  Dis- 
trict Attorney,  this  plaintiff  is  entitled  to  have  the  deed  certificate 
of  sale  (if  any  was  issued) ,  judgment,  default,  summons  and  service 
thereof,  aforesaid,  set  aside  and  vacated,  and  the  said  pretended 

deed  to  be  cancelled  of  record  and  set  aside  as  being  made  and 

5375  existing  without  authority  of  law  and  as  a  cloud  upon  its 
title,  without  any  payment  whatever;  yet,  in  order  to  do 

equity,  this  plaintiff — not  waiving  or  releasing  any  of  its  said  objec- 
tions to  the  jurisdiction  of  the  taxing  officers  of  Lincoln  County, 
Nevada,  nor  yet  waiving  any  of  its  said  objections  to  the  validity  or 
71535— vol  7—00 23 
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force  of  the  said  pretended  judgment  aforesaid,  nor  waiving  any  of 
its  objections  to  the  validity  or  force  of  the  said  pretended  deed 
referred  to,  nor  to  any  or  all  of  the  proceedings  under  said  pre- 
tended judgmeinv-now  offers  upon  the  vacation  of  said  pretended 
judgment  and  the  proceedings  had  thereunder,  to  pay  to  the  Clerk 
of  this  Court  the  full  amount  of  said  taxes,  to-wit :  Three  thousand 
five  hundred  and  fifty  dollars  and  eighty-eight  cents  ($3550.88), 
together  with  the  lawful  costs  of  said  proceeding,  the  expenses  and 
all  penalties,  aggregating  as  plaintiff  is  informed  and  believes,  the 
sum  of  Five  Thousand  and  eighty-three  dollars  and  two  cents 
($5083.02) ;  and  further  offers  to  conform  to  and  abide  by  all  of  the 
lawful  orders  that  the  Court  may  make  herein  in  the  premises  in 
respect  thereto. 

19.  Plaintiff  shows  to  the  Court,  that  the  State  of  Nevada  is,  in 
fact,  but  a  nominal  party  herein,  and,  as  plaintiff  is  informed  and 
believes,  has  no  interest  in  the  subject-matter  of  this  controversy, 
except  in  the  taxes  in  the  amount  thereof  with  the  penalties  lawfully 
due,  because  of  the  assessment  hereinbefore  mentioned ;  that  the  col- 
lection of  such  taxes  and  the  disposition  of  all  of  the  property  re- 
ceived under  sales  had,  pursuant  to  suits  brought  for  the  collec- 
tion thereof,  in  the  County  of  Lincoln,  are  entrusted  by  law 

5376  in  the  County  aforesaid,  to  the  officers  thereof,  and  although 
said  suits  are  brought  nominally  in  the  name  of  the  said  State, 

the  same  are,  in  fact,  brought,  prosecuted  and  controlled  by  the 
District  Attorney  of  said  County; 

That  plaintiff  has  no  remedy  at  law,  and  can  only  find  relief  in  a 
court  of  equity. 

Wherefore,  Plaintiff  prays  that  the  defendants  be  required  to 
answer  this  amended  and  supplemental  bill;  that,  if  a  certificate  of 
sale  has  been  issued  upon  the  sale  made  by  the  Sheriff  to  the  County 
Treasurer,  that  the  same  be  exhibited  and  submitted  to  the  jurisdic- 
tion of  the  Court ; 

That  pending  this  action,  John  Simpson,  E.  D.  Turner,  and  Henry 
Mathews,  County  Commissioners  aforesaid,  and  the  said  James  W. 
Nesbitt,  Treasurer  aforesaid,  be  severally  restrained  from  selling  the 
property,  or  any  part  thereof,  described  and  known  as  the  possessory 
right  to  surveyed  right  of  way  for  railroad  of  sixty-five  miles,  more 
or  less,  running  from  the  state  line  on  the  east,  southwesterly  down 
Clover  Valley  Wash,  thence  north  up  Meadow  Valley  Wash  to  within 
three  miles  of  Pioche,  with  sixty  miles,  more  or  less,  of  prepared 
roadbed,  consisting  of  cuts,  fills,  tunnels,  etc.,  etc.,  and  known  as  the 
Milford  and  Pioche  line  of  the  Oregon  Short  Line  &  Utah  Northern 
Railway  Company,  situate  in  Lincoln  County,  Nevada ;  together  with 
all  and  singular  the  tenements,  hereditaments  and  appurtenances 
thereunto  belonging,  or  in  any  wise  appertaining. 

5377  That  upon  the  final  hearing,  such  restraining  order  be  made 
perpetual ;  and  that  it  be  finally  decreed  that  the  deed  of  Feb- 
ruary 23,  1901,  from  E.  D.  Turner,  as  Sheriff  of  Lincoln  County,  to 
W.  J.  Dooly,  as  Treasurer  of  Lincoln  County,  and  recorded  on  the 
second  day  of  March  A.  D.  1901,  at  pages  208-209-210-211  and  212, 
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in  Book  "  T  "  of  Eeal  Estate  Deeds,  in  the  office  of  the  Kecorder  of 
said  County,  together  with  any  certificate  of  sale  that  may  have  been 
issued,  be  annulled  and  set  aside. 

That  the  sale  made  on  the  17th  day  of  May,  A.  D.  1894,  by  the  said 
Turner,  as  Sheriff  aforesaid,  of  the  property  aforesaid,  be  set  aside. 

That  the  execution  issued  out  of  this  Court  on  the  19th  day  of 
April,  A.  D.  1894,  and  the  summons  issued  on  the  17th  day  of  Janu- 
ary, A.  D.  1894,  together  with  the  alleged  service  thereof,  all  issued 
in  the  suit  of  the  State  of  Nevada  against  the  Oregon  Short  Line  & 
Utah  Northern  Kailway  Company  and  all  owners  or  claimants, 
known  or  unknown,  of  the  real  estate,  possessory  right,  etc.,  last  here- 
inbefore described,  be  annulled  and  set  aside,  and  that  the  plaintiff 
have  leave  to  pay  the  assessed  taxes,  with  the  penalties  and  costs,  in 
the  sum  of  Five  Thousand  and  Eighty-three  Dollars  and  two  cents 
($5083.02)  and  thereupon  that  its  title  to  the  property  herein 
described  be  quieted  and  confirmed. 

And  that  it  have  such  other  and  further  relief  as  to  equity  and 
good  conscience  belongs. 


Attorney  for  Plaintiff. 
Of  Counsel. 

(Copy.) 

5378    State  or  Utah,  i 

County  of  Salt  Lake,  j     ' 

,   being  first   duly  sworn,   says  that  he  is 

of  the  Utah,  Nevada  &  California  Kailroad  Company, 

that  he  has  heard  read  the  foregoing  bill  of  complaint  and  knows  the 
contents  thereof ;  that  the  same  is  true  of  his  own  knowledge,  except 
as  to  those  matters  therein  stated  upon  information  and  belief,  and 
as  to  those  matters  he  believes  it  to  be  true. 


Subscribed  in  my  presence,  and  sworn  to  before  me  this day 

of  May,  A.  D.  1901. 


Notary  Public. 


5379  Copy- 

IN    THE   DISTRICT    COURT   OF    THE   FOURTH   JUDICIAL   DISTRICT,    STATE   OF 
NEVADA,    COUNTT   OF   LINCOLN. 

The  Utah,  Nevada  &  California  E.  K.  Company,  a  corporation, 

Plaintiff, 
vs. 
John  Simpson,  E.  D.  Turner  and  Henry  Mathews,  County  Commis- 
sioners of  Lincoln  County,  James  A.  Nesbitt,  Treasurer  of  the 
County  of  Lincoln  and  the  State  of  Nevada,  Defendants. 

Now  comes  the  San  Pedro,  Los  Angeles  &  Salt  Lake  Eailroad 
Company  and  makes  and  files  this  its  amended  and  supplemental 
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Petition  and  complaint  in  Intervention  pursuant  to  an  order  of  said 
Court  made  and  entered  on  the  11th  day  of  May  A.  D.  1901,  and  in 
response  to  said  Plaintiff's  amended  and  supplemental  Bill  of  Com- 
plaint in  said  suit  or  action,  filed  on  the  27th  day  of  May,  A.  D.  1901, 
and  as  such  intervener  and  in  support  of  such  intervention,  alleges : 
That  it,  said  intervener,  is  a  railroad  corporation,  duly  incor- 
porated, organized  and  existing  under  and  by  virtue  of  the  Laws  of 
the  State  of  Utah,  and  doing  business  in  said  County  of  Lincoln, 
State  of  Nevada. 

5380  That  it  is  directly  interested  in  the  foregoing  entitled  suit 
or  action  and  the  result  thereof,  in  that  it  has  purchased  a 

portion  of  the  property  described  in  the  amended  and  supplemental 
Bill  of  Complaint  in  this  suit  or  action,  and  in  controversy  in  this 
suit  or  action,  from  said  County  of  Lincoln,  and  the  same  has  been 
conveyed  to  it  by  the  Treasurer  of  said  County  of  Lincoln,  pursuant 
to  an  order  of  the  Board  of  County  Commissioners  of  said  County 
of  Lincoln,  duly  entered  upon  its  minutes  and  records  of  proceedings, 
and  therefore  has  a  direct  interest  in  defending  said  suit  or  action, 
and  in  answer  to  said  amended  and  supplemental  bill  of  Complaint 
of  said  Plaintiff,  it  denies  and  alleges  as  follows : 

It  denies  on  information  and  belief,  that  said  plaintiff  was,  on  the 
2nd  day  of  February  A.  D.  1899,  or  at  any  other  time  duly  organized 
or  incorporated  under  the  laws  of  this  State  as  a  Railroad  Company 
for  the  purpose  of  constructing  a  railroad  from  the  eastern  boundary 
of  the  State  of  Nevada,  at  a  point  or  place  known  as  TJvada,  South- 
westerly across  the  State  of  Nevada,  to  the  Southwest  boundary  of 
said  State,  or  a  branch  line  extending  from  a  point  on  the  said 
alleged  main  line  now  called  Clover  Valley  Junction,  or  thence  in  a 
northerly  or  northwesterly  direction,  a  distance  of  about  thirty  miles 
to  the  town  of  Pioche  in  Lincoln  County,  Nevada ;  or  for  the  purpose 
of  utilizing,  using  or  occupying  the  line  of  right  of  way  or  railroad 
grade  constructed  from  about  the  said  boundary  line  of  the  State  of 
Nevada  and  Utah,  to  or  beyond  Clover  Valley  Junction  aforesaid,  or 
to  a  point  near  the  town  of  Pioche,  in  Lincoln  County,  Nevada, 

5381  which  was  formerly  owned  and  constructed  by  the  Oregon 
Short  Line  and  Utah  Northern  Railway  Company. 

The  said  intervenor  further  denies  that  said  plaintiff  is  the  owner 
of,  or  has  the  corporate  power  to  own,  hold,  enjoy  or  use  that  certain 
right  of  way  for  a  railroad  extending  from  the  eastern  boundary  line 
of  the  State  of  Nevada,  at  a  point  now  known  as  Uvada,  and  running 
thence  in  a  southwesterly  course  to  a  point  known  as  Clover  Valley 
Junction,  or  a  right  of  way  for  a  branch  line,  or  railroad  right  of  way, 
extending  from  said  Clover  Valley  Junction,  in  a  northwesterly  or 
northerly  direction  to  or  near  the  town  of  Pioche  in  this  State,  as 
alleged  in  said  plaintiff's  complaint;  or  that  said  right  of  way  was 
ever  granted  to  said  plaintiff  by  the  United  States  of  America,  under 
the  terms  of  that  certain  law  of  the  United  States  entitled  "An  Act 
granting  to  railroads  the  right  of  way  across  the  public  lands  of  the 
United  States,"  approved  March  3rd,  1875,  or  any  other  law ;  or  that 
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said  plaintiff  ever  complied  with  the  terms  and  conditions  of  said 
Statute,  or  constructed  any  railroad  under  the  provisions  thereof,  or 
that  it  has  any  ownership  or  right,  or  title  or  interest  in  or  to  the 
said  right  of  way  described  in  said  complaint,  or  any  part  thereof, 
based  upon  or  arising  out  of  said  statute,  or  otherwise. 

And  said  intervenor  further  denies  that  said  plaintiff  by  due  cor- 
porate action,  ever  adopted  said  line  of  right  of  way  for  any  railroad, 
or  that  it  had  any  right  or  authority  to  adopt  the  same. 
And  said  intervenor  in  this  connection  alleges : 

5382  That,  if  the  officers  and  servants  of  said  plaintiff  caused  to 
be  prepared,  and  filed  in  the  Land  Office  of  the  United  States, 

and  with  the  Secretary  of  the  Interior  of  the  Government  of  the 
United  States,  maps  and  profiles  for  a  right  of  way  for  a  railroad, 
from  the  border  line  between  the  States  of  Nevada  and  Utah,  near  a 
point  known  as  Uvada,  extending  therefrom  to  a  point  known  as 
Clover  Valley  Junction,  and  thence  to  a  point  at  or  near  Pioche  in 
said  County  of  Lincoln,  State  of  Nevada,  identical  with  the  line  of 
right  of  way  formerly  granted  to  the  Oregon  Short  Line  &  Utah 
Northern  Eailway  Company,  as  alleged  in  said  plaintiff's  complaint 
in  this  suit,  and  if  the  same  were  approved  by  said  Land  Offices  and 
said  Secretary  of  the  Interior,  as  alleged  in  plaintiff's  said  complaint, 
such  action  by  the  said  Land  Offices  and  said  Secretary  of  the 
Interior  was  entirely  unauthorized  and  void,  and  gave  no  rights  to 
said  plaintiff. 

And  said  intervenor  further  denies  on  information  and  belief,  that 
said  plaintiff,  in  good  faith,  commenced  the  construction  of  a  line  of 
railroad  at  the  border  line  between  the  States  of  Nevada  and  Utah, 
near  the  point  known  as  Uvada,  or  has,  in  good  faith,  built,  or  is  now 
continuing  to  build,  or  intends  to  proceed  to  the  complete  and  final 
construction  of  a  line  of  railroad  along  said  line  of  right  of  way  as 
alleged  in  its  said  complaint,  but  avers  that  said  plaintiff  is  a  tres- 
passer upon  said  property,  having  forcibly  and  unlawfully  entered 
upon  the  same  and  ousted  this  intervenor  therefrom,  with  the  sole 
intention  of  preventing  this  intervenor  or  any  other  person  or 

5383  corporation  from  building  a  railroad  through  said  County  of 
Lincoln,  to  points  in  the  State  of  California. 

The  said  intervenor  denies  that  there  was  any  pretension  of  an 
assessment  of  said  property  described  in  said  plaintiff's  complaint, 
by  the  Assessor  of  said  County  of  Lincoln  in  the  7/ear  A.  D.  1893, 
but  alleges  that  said  assessment,  as  set  forth  in  said  plaintiff's  com- 
plaint was  duly,  properly  and  legally  made,  in  full  compliance  with 
the  Statutes  of  said  State  of  Nevada. 

And  said  intervenor  denies  that  said  property  so  assessed  by  the 
taxing  officers  of  said  County  of  Lincoln,  State  of  Nevada,  was  not 
then  subject  to  taxation  under  the  laws  of  the  State  of  Nevada,  or 
that  said  taxing  officer  had  no  jurisdiction  over  the  same  and  all 
parts  thereof;  or  that  the  legal  title  of  all  or  any  of  said  property 
was  then  in  the  United  States  of  America ;  or  that  the  same  was  not 
subject  to  taxation  in  said  County  of  Lincoln  and  State  of  Nevada. 


3256  WHITTBMORE COMPLAINANT 's  EXHIBIT  116. 

And  said  intervenor  further  denies,  upon  information  and  belief, 
that,  on  the  13th  day  of  October,  1893,  or  at  any  other  time,  at  the  in- 
stance of  any  party  or  parties,  as  complainants,  in  any  court  or  courts 
having  jurisdiction,  all  or  any  of  the  property  of  the  Oregon  Short 
Line  &  Utah  Northern  Eailway  Company  in  the  State  of  Nevada,  .  . 
was  sequestered  or  taken  from  it,  or  placed  in  the  possession  of  re- 
ceivers, or  that  it  was  in  any  way  restrained  from  managing,  operat- 
ing or  controlling  all  of  its  said  property  in  said  County  of  Lincoln, 
State  of  Nevada. 

5384  And  said  intervenor  denies  that  the  notice  of  suit  commenced 
(Plaintiff's  Exhibit  "  C  ")  referred  to  in  plaintiff's  complaint, 

was  published  without  lawful  authority  and  jurisdiction,  or  that  it 
was  not  conformable  in  all  essential  particulars  to  the  Statute  in  such 
cases  made  and  provided,  or  that  said  Notice  and  the  Summons  issued 
in  said  action  of  the  State  of  Nevada  against  the  Oregon  Short  Line 
&  Utah  Northern  Railway  Company  and  the  property  described 
therein,  are  or  were  contradictory,  or  in  any  violation  of  the  Statutes, 
or  that  they  did  not  give  notice  as  provided  by  law  to  said  railway 
Company  and  any  other  claimant,  known  or  unknown,  to  said  prop- 
erty, or  that  they  did  not  warrant  and  authorize  the  entry  of  a  default 
for  failure  to  answer,  and  a  judgment  thereon.  But  in  this  connec- 
tion, said  intervenor  alleges  that  the  defendants  in  said  action,  duly 
appeared  in  said  action  after  service  of  said  summons  and  the  publi- 
cation of  said  notice,  and  entered  into  a  stipulation,  giving  them  time 
to  answer  the  complaint  in  said  action,  and  failed  to  answer  within 
the  time  given  them  by  said  stipulation,  whereupon  their  said  default 
was  entered  and  judgment  thereon  duly  entered  by  the  Clerk  of  the 
Court  wherein  said  action  was  pending,  in  full  compliance  with  the 
Statutes  of  said  State  of  Nevada,  in  such  cases  made  and  provided. 

And  said  intervenor  denies  upon  information  and  belief,  that  at 
the  time  of  the  commencement  of  said  suit,  or  at  the  time  of  the  serv- 
ice and  posting  of  said  summons,  and  the  publication  of  said  notice, 
the  said  Oregon  Short  Line  &  Utah  Northern  Railway  Com- 

5385  pany  was  not  in  the  possession  of  said  railroad  and  properties, 
or  that  it  was  not  in  the  exercise  of  its  corporate  functions,  or 

that  its  property  of  any  kind,  in  the  County  of  Lincoln,  State  of 
Nevada,  was  sequestered  or  possessed  by  any  Court  or  Courts. 

And  said  intervenor  without  admitting  the  correctness  of  the 
copies  of  the  records  of  said  Court  as  set  forth  in  said  plaintiff's  said 
complaint,  denies  that  the  said  clerk  of  said  Court,  was  without  juris- 
diction and  power  to  make  and  enter  said  default  set  out  in  plaintiff's 
complaint,  or  that  said  clerk  was  not  authorized,  nor  had  full  power 
or  jurisdiction,  to  enter  a  judgment  upon  said  complaint  against  said 
Oregon  Short  Line  &  Utah  Northern  Railway  Company,  and  the 
property  described  in  said  complaint,  or  that  said  judgment  was  or 
is  without  authority  or  jurisdiction,  or  was,  or  is,  void. 

And  said  intervenor  further  denies  the  soundness  of  all  the  argu- 
ments and  legal  conclusions  introduced  into  said  plaintiff's  said  com- 
plaint. 


WHITTEMORE COMPLAINANT'S   EXHIBIT  116.  3257 

And  said  intervenor  denies  that  the  levy  and  sale  of  the  said  prop- 
erty, under  the  execution  referred  to  and  set  forth  in  plaintiff's  com- 
plaint, was  void,  but  alleges  that  all  the  proceedings  in  said  action, 
including  said  levy  and  sale,  were  in  all  respects  substantially  in  com- 
pliance with  the  law  in  such  cases  made  and  provided,  and  that  by 
virtue  of  said  sale  the  County  of  Lincoln  became  the  owner  of  all  of 
said  property,  after  the  time  for  the  redemption  thereof  had  expired, 
to-wit,  the  first  day  of  December,  A.  D.  1894. 

5386  And  said  intervenor  denies  upon  information  and  belief, 
that  the  deed  from  E.  D.  Turner  as  Sheriff  of  said  County  of 

Lincoln,  to  W.  J.  Dooley  as  Treasurer  thereof,  referred  to  and  set  out 
in  said  plaintiff's  complaint,  was  not  made  and  executed  on  the  date 
it  purports  to  have  been  made  and  signed. 

And  said  intervenor  denies  that  said  assessment,  or  the  action 
brought  to  collect  the  same,  or  the  entry  of  the  judgment  in  said 
action,  or  the  proceedings  had  thereunder,  were  in  violation  of  the 
Constitution  of  this  State,  or  of  the  Fourteenth  Article  of  the  Amend- 
ments to  the  Constitution  of  the  United  States,  in  that  it  was  sought 
to  deprive  the  Oregon  Short  Line  &  Utah  Northern  Railway  Com- 
pany of  its  property  without  due  process  of  law,  or  that  it  was  denied 
the  equal  protection  of  the  laws;  or  that  said  tax  proceedings  were 
contrary  to,  or  in  violation  of  the  Constitution  or  laws  of  the  United 
States  of  America. 

And  said  intervenor  further  denies  upon  information  and  belief, 
that  through  or  by  any  proceedings  in  any  Court  or  Courts  having 
jurisdiction,  in  the  years  1894  &  1895,  the  said  Oregon  Short  Line  & 
Utah  Northern  Eailway  Company  was  divested  of  any  rights,  title 
or  interest  in  or  to  the  said  line  or  right  of  way,  grade  and  improve- 
ments in  the  State  of  Nevada,  or  that  it  then  had  any  right,  title  or 
interest  in  said  right  of  way,  grade  and  improvements,  of  which  it 
could  be  divested,  or  that  any  part  thereof  ever  became  vested  in  the 
Oregon  Short  Line  Railway  Company,  or  that  it  received  a 

5387  conveyance  of  any  part  thereof,  or  that  at  the  time  of  any  such 
pretended  conveyance  of  said  property  to  the  Oregon  Short 

Line  Railroad  Company,  no  deed  or  conveyance  had  been  made  by 
the  Sheriff  of  Lincoln  County,  Nevada,  to  the  Treasurer  thereof. 

And  said  intervenor  further  denies  upon  information  and  belief, 
that  said  Oregon  Short  Line  and  Utah  Northern  Railway  Company, 
and  the  said  Oregon  Short  Line  Railroad  Company,  have  or  had  at 
the  date  of  the  commencement  of  this  action,  transferred  all  their 
interest  in  said  right  of  way,  roadbed  and  property  to  said  plaintiff. 

And  said  intervenor  further  denies  that  said  deed  from  the  Sheriff, 
E.  D.  Turner,  to  the  Treasurer,  W.  J.  Dooley,  referred  to  in  said 
plaintiff's  complaint,  was  made  without  authority  of  law,  or  con- 
veyed no  title. 

And  said  intervenor  further  denies  that  said  plaintiff  is  entitled 
to  have  the  said  deed,  certificate  of  sale,  judgment,  default,  summons 
and  service  thereof,  or  either  of  them  set  aside  or  vacated,  or  that  it 
has  any  title  to  be  clouded  thereby. 
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And  for  a  further  answer  to  said  plaintiff's  said  complaint,  and 
defense  to  said  suit  or  action,  said  intervenor  alleges : 

That  on  the  first  day  of  December,  A.  D.  1894,  the  title  to  the  right 

of  way,  grade,  roadbed  and  improvements  described  in  said  plaintiff's 

complaint  as  extending  from  the  boundary  line  of  the  States  of 

Nevada  and  Utah,  at  a  point  now  known  as  Uvada,  to  what  is  known 

as  Clover  Valley  Junction,  and  thence  to  a  point  at  or  near 

5388  Pioche  in  said  County  of  Lincoln,  formerly  owned  and  oc- 
cupied by  the  Oregon  Short  Line  &  Utah  Northern  Railway 

Company,  was  absolutely  vested  in»the  said  County  of  Lincoln,  by 
the  failure  of  said  Oregon  Short  Line  &  Utah  Northern  Railway 
Company,  or  any  one  in  its  behalf,  to  redeem  said  property  from  the 
sale  thereof  for  delinquent  taxes,  as  set  forth  in  said  plaintiff's  com- 
plaint. 

That  said  Oregon  Short  Line  &  Utah  Northern  Railway  Company 
at  and  before  said  date  last  mentioned,  had  actually  abandoned  said 
property,  and  removed  all  of  the  movable  property  therefrom,  and 
has  paid  no  taxes  thereon  since  that  time,  but  has  recognized  the  said 
title  of  the  said  County  of  Lincoln. 

That  the  said  County  of  Lincoln  has,  at  all  times,  since  said  first 
day  of  December,  A.  D.  1894,  been  in  the  actual,  peaceable,  quiet  and 
adverse  possession  of  all  of  said  property,  claiming  the  same  as  of 
right,  under  said  sale  set  forth  in  said  plaintiff's  complaint,  and  the 
failure  of  said  Oregon  Short  Line  and  Utah  Northern  Railway  Com- 
pany, or  any  one  in  its  behalf  to  redeem  the  same ;  until  on  or  about 
the  4th  day  of  March,  A.  D.  1901,  when  by  due  proceedings  of  its 
authorized  officials,  it  gave  the  possession  thereof  to  this  intervenor, 
under  an  agreement  with  the  Utah  and  California  Railway  Company, 
an  auxiliary  of  this  intervenor,  to  purchase  the  same,  and  that  this 
intervenor,  then  and  there  took  possession  thereof  under  and  by 
virtue  of  said  agreement. 

5389  That  at  the  time  of  the  commencement  of  this  action  or  suit, 
the  said  County  of  Lincoln,  and  its  representatives,  had  been 

in  the  quiet,  peaceable,  actual  and  adverse  possession  of  said  property, 
under  a  claim  of  title  thereto,  and  continuously,  for  more  than  five 
years,  and  that  during  that  time,  neither  the  said  plaintiff  nor  its 
grantors,  had  been  seized  or  possessed  of  said  property  or  any  part 
thereof,  and  that  said  suit  or  action  is  therefore  barred  by  the 
Statute  of  Limitations  of  said  State  of  Nevada. 

That  at  the  time  of  the  commencement  of  this  suit  or  action,  more 
than  six  years  had  expired  since  the  entry  of  the  judgment,  the  issu- 
ance of  the  execution  and  the  sale  of  said  property  thereunder,  as 
set  forth  in  said  plaintiff's  complaint,  and  that  said  suit  or  action, 
in  so  far  as  it  seeks  to  set  aside,  vacate  and  annul  the  same,  is  barred 
by  the  Statutes  of  Limitations  of  the  State  of  Nevada. 

That  the  said  right  of  way  and  the  incidents  thereto,  described  in 
said  plaintiff's  complaint  as  formerly  granted  to  and  owned  by  the 
said  Oregon  Short  Line  and  Utah  Northern  Railway  Company,  and 
which  was  purchased  by  the  Treasurer  of  said  County  of  Lincoln, 
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in  trust  for  said  County,  as  set  forth  in  said  plaintiff's  complaint,  has 

never  been  resumed  or  declared  forfeited  by  the  Government  of  the 

United  States,  or  by  any  of  its  departments  thereto  authorized. 

That  said  intervenor  has,  as  hereinbefore  stated,  purchased  from 

said  County  of  Lincoln,  a  portion  of  said  right  of  way,  grade 

5390  and  improvements,  to- wit,  that  portion  extending  from  the  end 
thereof,  at  a  point  about  three  miles  north  of  Pioche,  through 

what  is  known  as  Condor  Canyon  and  Meadow  Valley  "Wash  to  said 
Clover  Valley  Junction,  and  has  a  valid  and  subsisting  contract  and 
agreement  with  said  County  to»purchase  from  it  the  balance  of  said 
right  of  way,  grade  and  improvements,  extending  from  said  Clover 
Valley  Junction,  through  Clover  Valley,  to  a  point  at  or  near  Uvada, 
on  the  boundary  line  of  said  States  of  Utah  and  Nevada. 

That  said  plaintiff  is  not  in  the  possession  of  said  property,  or  in 
any  part  thereof,  in  good  faith,  or  with  any  right  or  title  thereto, 
but  that  the  only  possession  thereof,  that  it  has,  was  obtained  by  it 
on  or  about  the  10th  day  of  April,  A.  D.  1901,  by  then  forcibly  and 
fraudulently  entering  thereon,  and  forcibly  and  fraudulently  ousting 
and  ejecting  this  intervenor  from  a  portion  thereof. 

That  said  intervenor  is,  and  has  been,  since  the  said  purchase  from 
said  County,  in  possession  of  that  portion  of  that  property,  so  pur- 
chased from  said  County  as  aforesaid. 

Wherefore,  the  said  intervenor  prays  that  said  Court  adjudge  and 
decree  that  said  plaintiff  take  nothing  by  its  said  suit  or  action,  and 
that  the  said  intervenor  be  adjudged  and  decreed  to  be  the  owner 
of  and  entitled  to  the  possession  of  all  of  said  railroad  right  of  way, 
grade  and  improvements  extending  from  the  end  thereof,  at  a  point 
about  three  miles  north  of  Pioche,  through  Condor  Canyon  and 
Meadow  Valley  Wash  to  said  Clover  Valley  Junction,  and  that  its 
title  thereto  be  quieted;  and  that  it  be  further  adjudged  and 

5391  decreed  that  said  County  of  Lincoln  is  the  owner  of  and  enti- 
tled to  the  possession  of  all  of  said  railroad  right  of  way, 

grade  and  improvements  extending  from  said  Clover  Valley  Junc- 
tion through  Clover  Valley  to  a  point  on  the  boundary  line  of  said 
States  of  Utah  and  Nevada,  and  that  its  title  thereto  be  quieted,  and 
for  such  other  relief  as  law  and  equity  demands,  and  that  it  have  judg- 
ment against  said -plaintiff  for  all  its  costs  and  disbursements  in  this 
suit  incurred  or  expended. 

George  S.  Sawyer 
and  C.  O.  Whittemore, 
Attorneys  for  Intervenor. 

State  or  Nevada, 

County  of  Lincoln. 
George  S.  Sawyer  being  duly  sworn  on  oath,  says  that  he  is  the 
attorney  of  said  intervenor,  and  that  he  has  read  the  foregoing  peti- 
tion and  complaint  in  intervention  and  knows  the  contents  thereof, 
and  that  the  same  is  true  of  his  own  knowledge,  except  as  to  such 
matters  as  are  therein  stated  upon  information  or  belief,  and  that 
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as  to  such  matters  he  believes  it  to  be  true;  and  that  no  officer  of  said 
corporation  is  within  said  County,  and  that  the  facts  therein  stated 
are  within  the  knowledge  of  this  affiant. 

George  S.  Sawyer. 

Subscribed  and  sworn  to  before  me  this  1st  day  of  June,  A.  D.  1901. 
[seal.]  George  O.  Sawyer,  Notary  Public. 

Commission  expires  June  14th,  1901. 


5392  .IN  THE  district  court  of  the  fourth  judicial  district,  state 

OF  NEVADA,   COUNTY  OF  LINCOLN. 

The  Utah,  Nevada  and  California  Eailroad  Company,  a  corporation, 

Plaintiff, 
vs. 
John  Simpson,  E.  D.  Turner  and  Henry  Mathews,  County  Commis- 
sioners of  Lincoln  County;  James  A.  Nesbitt,  Treasurer  of  the 
County  of  Lincoln,  in  the  State  of  Nevada,  Defendants, 
The  San  Pedro,  Los  Angeles  and  Salt  Lake  Eailroad  Company, 

Intervenor. 

Now  on  this  29th  day  of  June,  1903,  came  on  to  be  heard  before 
the'  said  court  the  above  entitled  cause,  and  thereupon  the  said  San 
Pedro,  Los  Angeles  &  Salt  Lake  Eailroad  Company,  by  C.  O.  Whitte- 
more,  its  attorney,  appeared  and  asked  leave  of  the  Court  to  with- 
draw its  original  and  also  its  amended  and  supplemental  petition 
and  complaint  of  intervention  herein,  and  good  cause  appearing 
therefor,  the  permission  of  the  court  was  thereupon  granted  and 
thereupon  the  said  petition  and  complaint  of  intervention  and  the 
amended  and  supplemental  petition  and  complaint  of  intervention 
of  the  San  Pedro,  Los  Angeles  &  Salt  Lake  Eailroad  Company  was 
withdrawn  from  the  files  of  said  cause,  and  thereupon  the  said  Court 
proceeded  with  the  final  hearing  between  the  said  plaintiff  and 

5393  the  said  defendants,  and  after  hearing  the  evidence  submitted 
and  the  arguments  of  counsel  in  behalf  of  the  said  plaintiff 

and  the  said  defendants,  and  having  considered  the  same, 

The  court  now  finds  that  the  facts  set  forth  in  plaintiff's  said  com- 
plaint are  true,  and  further  especially  finds  that  the  said  complaint, 
summons,  return  thereof,  publication  of  summons,  default  and  judg- 
ment set  forth  in  the  said  complaint  and  the  exhibits  thereto  attached 
and  made  a  part  thereof,  are  as  shown  and  set  forth  therein. 

And  the  said  court  as  conclusions  of  law  upon  said  findings  of  fact 
finds  that  the  said  summons  and  the  service  thereof  and  publication 
of  the  same  were  not  in  the  form  and  manner  required  by  law,  and 
that  said  judgment  was  without  authority  of  law  entered  by  said 
Clerk,  and  that  the  same  is  not  in  accordance  with  the  provisions  of 
the  law  of  the  State  of  Nevada. 

Wherefore,  in  consideration  of  the  said  findings  of  fact  and  con- 
clusions of  law  the  court  does  now  here  consider,  adjudge  and  decree 
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that  the  said  summons,  copy  of  which  is  set  forth  in  said  complaint 
and  said  exhibits  and  the  service  thereof,  and  also  a  publication  of 
the  same  and  the  said  judgment  entered  in  pursuance  thereof,  were 
contrary  to  law,  and  that  no  jurisdiction  over  the  said  defendant  or 
its  said  property  was  thereby  acquired,  and  that  the  same  and  each 
of  them  are  null  and  void. 

The  Court  further  adjudges  and  decrees  that  the  execution 

5394  issued  out  of  the  said  court  in  said  cause,  and  the  pretended 
sale  thereunder,  and  the  certificate  of  the  sheriff  based  thereon, 

together  with  the  deed  made  in  pursuance  thereof,  are  also  illegal, 
null  and  void. 

And  the  Court  further  considers,  adjudges  and  decrees  that  the 
plaintiff'  is  the  legal  owner  and  holder  and  in  possession  of  all 
the  property  described  and  set  forth  in  said  complaint,  and  consist- 
ing of  the  said  railroad  right  of  way,  roadbed,  railroad  and  other 
structures  and  appurtenances  thereto  belonging,  and  its  title  to  the 
same  is  hereby  quieted  and  confirmed. 

George  S.  Brown,  Judge. 

(Filed  June  29th,  1903.  Eecorded  June  29,  1903,  Book  "  B  "  of 
Judgment  records,  pp.  407,  408  &  409.) 

5395  Q.  Mr.  Whittemore,  it  appears  that  the  answer  in  this  case 
was  sworn  to  the  first  of  June,  1901 ;  the  complaint  some  day 

in  May,  1901,  the  decree  on  the  29th  of  June,  1903;  and  the  court 
in  the  decree  recites  that  the  San  Pedro,  Los  Angeles  &  Salt  Lake 
Eailway  Company,  by  C.  O.  Whittemore,  its  attorney,  appeared  and 
asked  leave  of  the  court  to  withdraw  its  original  and  also  its  amended 
and  supplemental  petition  and  complaint  of  intervention  herein, 
which  permission  was  granted.  That  was  the  29th  of  June,  1903. 
That  was  after  the  settlement  had  been  arrived  at  between  the  San 
Pedro,  Los  Angeles  &  Salt  Lake  and  the  Oregon  Short  Line,  wasn't 
it? 

A.  Yes. 

Q.  Long  after? 

A.  Yes;  it  was  either  after  or  about  the  time  that  the  settlement 
was  arrived  at  or  made,  according  to  my  recollection;  June,  1903. 

Q.  Yes.  It  was  settled  June,  1902,  wasn't  it,  or  July,  1902  ? 

A.  I  don't  remember  as  to  the  date. 

Q.  At  any  rate,  you  remember  that  when  you  withdraw  this,  it  was 
done  after  the  amalgamation  of  the  companies? 

A.  It  was  done  pursuant  to  agreement  and  stipulation  with  other 
parties  in  the  case. 

Q.  It  was  done  after  all  the  differences  had  been  disposed  of? 

A.  That  is  my  recollection. 

Q.  In  the  opinion  of  Judge  Hawley,  in  the  110  Federal,  he  men- 
tions the  fact  that  the  Department  of  the  Interior  had  ordered  a 
hearing  on  the  question  of  the  surveys  south  of  Caliente  or  toward 
California  from  Caliente;  what  do  you  know  about  that  order? 
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How  did  it  happen  to  be  made?     Did  you  have  anything  to  do 
with  it? 

5396  A.  The  San  Pedro  Company  had  made  a  location  or  was 
engaged  in  the  location  of  a  line  of  railroad  south  from 

Caliente,  and  the  Utah,  Nevada  &  California  Kailroad  were  also 
engaged  in  the  location  and  did  locate  a  line  of  railroad  through, 
and  owing  to  the  greater  activity  of  the  Short  Line  engineers  then- 
survey  was  completed  very  much  ahead  of  ours,  and  when  they 
offered  their  maps  for  approval  by  the  Secretary  of  the  Interior  a 
protest  was  made  on  behalf  of  the  San  Pedro  Company. 

Q.  By  whom? 

A.  By  myself,  objecting  to  the  surveys,  the  manner  in  which  they 
had  been  made,  and  asking  for  a  hearing,  which  was  granted,  and 
that  hearing  subsequently  took  place  in  Salt  Lake  City  under  the 
direction  of  the  local  Land  Office,  and  my  recollection  is  that  that 
is  the  hearing  which  Judge  Hawley  refers  to,  and  it  relates  to  the 
locations  made  by  each  company  and  the  maps  showing  those  loca- 
tions south  from  Caliente. 

Mr.  Kelly.  Mr.  Whittemore,  aren't  you  mistaken?  Was  there 
ever  any  hearing  under  that  order  of  June  11th  in  the  Department, 
at  any  time  or  place? 

Witness.  Yes,  there  was  a  hearing  in  Salt  Lake  City. 

Mr.  Kelly.  How  could  it  have  been  if  it  was  a  Nevada  proposi- 
tion ?  You  are  mistaken  about  that,  surely ;  you  can't  be  right  about 
it.  There  never  was  any  hearing  at  all  under  that  order.  It  was 
continued  from  time  to  time,  half  a  dozen  stipulations  continuing  it. 

Witness.  There  was  a  hearing  that  took  place  at  Salt  Lake,  at 

which  Mr. 

Mr.  Kelly.  There  may  have  been  some  testimony  taken. 

5397  Witness.  Well 

Mr.  Severance.  You  mean  testimony. 

Mr.  Kelly.  There  was  no  hearing. 

Witness.  No,  no  hearing.  What  I  mean  by  "  hearing "  is  the 
taking  of  testimony. 

Q.  Of  course  the  land  office  wasn't  in  Salt  Lake,  but  was  the  testi- 
mony taken  in  Salt  Lake  to  determine  the  question  as  to  whether  the 
Short  Line  people  had  made  a  legitimate  survey  down  through  there? 

A.  That  is  what  I  meant  by  "  hearing."  I  probably  did  not  use 
the  proper  word.     There  was  testimony  taken. 

Mr.  Kelly.  That  proceeding  was  never  completed. 

Q.  Which  maps  were  finally  accepted  by  the  Department,  if  you 
know? 

A.  Neither  of  those  maps. 

Q.  Neither  of  them  ? 

A.  No. 

Q.  There  was  a  new  survey  made,  wasn't  there? 

A.  All  of  those  maps  were  withdrawn  and  new  maps  filed  of  a 
subsequent  survey  made  by  the  San  Pedro  Company. 
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Q.  What  did  you  observe  about  the  survey  yourself — the  survey 
made  by  the  Oregon  Short  Line,  as  to  the  reason  why  its  maps  should 
not  be  approved  ? 

A.  The  first  thing  that  attracted  my  attention  was  the  wonderful 
rapidity  with  which  the  survey  was  made. 

Q.  How  did  they  make  it  ? 

A.  For  part  of  the  distance  with  a  chain  attached  to  the  back  end 
of  a  wagon — surveyor's  chain. 

Q.  It  was  by  reason  of  that  sort  of  surveying,  was  it,  that  they 
were  able  to  outstrip  your  surveyors? 

5398  A.  Yes.    Our  surveyors  had  been  out  from  Caliente  eight 
or  nine  days,  and  the  surveyors  in  Utah  and  Nevada  overtook 

and  passed  us  the  first  day.  I  might  explain,  however,  that  their 
survey  was  in  the  nature  of  a  re-location  of  an  old  survey  that  had 
been  made  years  before  by  the  Oregon  Short  Line  and  Utah  Northern, 
and  it  was  more  a  checking  up  of  that  survey  than  an  actual  original 
survey. 

Q.  Do  vou  know  the  firm  of  Deal  &  Mendenhall  ? 

A.  Yes' 

Q.  Who  are  they  ? 

A.  They  were  a  firm  of  railroad  contractors  in  Utah;  their  prin- 
cipal place  of  business  was,  I  think,  at  Springville,  Utah. 

Q.  Did  they  do  any  work  for  the  San  Pedro  Company  ? 

A.  Yes. 

Q.  Where? 

A.  From  Caliente  south  through  the  Meadow  Valley  Wash,  and 
they  did  some  of  this  work  that  was  done  by  the  San  Pedro  Company 
on  the  old  grade  prior  to  the  first  injunction. 

Q.  Did  they  do  any  work  in  the  Meadow  Valley  Wash  subsequent 
to  the  obtaining  of  the  injunction  by  you  against  the  Utah,  Nevada  & 
California  ? 

A.  Yes,  they  continued  their  work.  They  had  started  it  before 
that  under  a  contract,  and  continued  for  some  time — I  don't  remember 
just  how  long. 

Q.  How  many  miles  of  grade  did  their  contract  cover,  do  you 
remember  ? 

A.  60  miles,  I  think. 

Q.  Through  the  Wash? 

A.  From  Caliente  southwesterly,  which  would  take  it  entirely 
through  the  Meadow  Valley  Wash. 

Cross-examination  by  Mr.  Kelly  : 

Q.  Mr.  Whittemore,  you  were  employed  on  behalf  of  the 

5399  promoters  of  the  San  Pedro  road  long  before  March  20th  ? 

A.  Yes,  sir. 
Q.  You  were  employed  in  that  service  prior  to  January  1,  1901? 
A.  My  recollection  is  somewhere  along  in  September,  1900. 
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Q.  What  were  you  doing  there  in  the  way  of  actively  looking  after 
the  matters?     Was  it  arranging  first  with  the  Utah  &  California 
Company  for  rights  which  they  claimed  ? 
A.  Yes,  sir. 

Q.  Did  you  procure  the  stock  and  stock  interests  in  that  company? 
A.  My  recollection  is  not^-none  of  the  stock.     We  procured  an 
assignment,  a  conveyance  from  them  of  all  the  rights  that  their  cor- 
poration held. 

Q.  What  you  obtained  was  a  conveyance  of  property  and  not  a 
stock  interest?  Did  you  obtain  corporate  control,  have  your  own 
officers  put  in  ? 

A.     No,  sir ;  it  is  my  recollection  we  didn't. 

Q.  When  did  you  examine  the  charter  of  the  Utah  &  California 
road? 

A.  I  don't  remember  the  date.  It  was  at  the  time  these  negotia- 
tions were  on. 

Q.  And  the  time  that  the  property  was  purchased? 
A.  Yes. 

Q.  That  is,  the  property  of  the  Utah  &  California? 
A.  Yes,  sir. 

Q.  You  found  that  the  Utah  &  California  had  some  maps  and 
profiles  filed  under  the  Act  of  March,  1875,  or  filed  in  the  land  office 
at  Carson  City  ? 
A.  That  is  my  recollection,  yes. 

Q.  But  those  maps  had  not  been  approved  by  the  Depart- 
5400    ment  at  that  time? 

A.  That  is  my  recollection,  yes. 
Q.  When  were  the  articles  of  association  of  the  Utah  &  California 
company  first  filed  in  Nevada  ? 

A.  I  don't  recollect.  My  best  impression  is  that  they  were  not 
filed  until  we  started  these  negotiations. 

Q.  Were  they  filed  earlier  than  the  15th  of  April,  1901? 
A.  I  think  it  was  about  that  time.    My  recollection  is  that  I  dis- 
covered that  they  had  never  been  filed  in  Nevada  and  took  steps  to 
have  them  so  filed. 

Q.  When  were  the  articles  of  incorporation  of  the  Utah  &  Cali- 
fornia company  first  amended  so  as  to  give  it  any  right  to  acquire 
or  own  a  railroad  in  Nevada? 
A.  Some  time  subsequent  to  that;  along  in  April  or  May  of  1901. 
Q.  Then,  the  old  maps  which  had  been  prepared  and  filed  by  that 
company  in  Nevada  were  filed  without  having  complied  in  any 
respect  with  the  laws  of  Nevada  by  that  company  ? 
A.  That  is  correct. 

Q.  Mr.  Whittemore,  you  attended  the  meeting  before  the  land 
office  at  Carson  on  the  11th  of  March,  1901,  did  you  not? 
A.  Yes. 

Q.  That  was  a  contest  between  the  Utah,  Nevada  &  California 
company,  nominally,  and  the  Oregon  Short  Line  company,  wasn't  it? 
A.  Yes. 
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Q.  And  the  Utah,  Nevada  &  (California  Company  ? 
A.  That  is  correct. 

Q.  Those  companies  were  represented  at  that  hearing  by 

5401  Mr.  Williams,  were  they  not? 

A.  Yes,  sir. 

Q.  There  was  a  contest  there  as  to  whether  the  Utah,  Nevada  & 
California  maps  covered  the  Uvada,  Caliente  and  Pioche  line,  and  the 
maps  of  the  Utah,  Nevada  &  California,  the  old  Oregon  Short  Line 
and  Utah  Northern  maps,  and  the  maps  of  the  Utah  &  California 
Company  were  considered  by  the  officers  at  that  time? 

A.  Yes,  sir. 

Q.  And  at  that  time  the  Oregon  Short  Line  counsel,  Mr.  Williams, 
announced  the  purpose  of  that  company  to  complete  that  road,  did 
he  not? 

A.  I  think  there  was  some  testimony  offered  to  that  effect. 

Q.  On  March  11,  1901? 

A.  I  know  the  question  of  their  purpose  came  up. 

Q.  Wasn't  it  announced,  either  by  testimony  or  in  argument  before 
the  land  officer,  that  it  was  the  purpose  of  the  Short  Line  through 
the  Utah,  Nevada  &  California  to  complete  that  construction  ? 

A.  My  recollection  is  he  announced  that  was  the  purpose  of  the 
incorporation  of  the  Utah,  Nevada  &  California  Company  in  1898. 

Q.  1899,  wasn't  if^-February,  1899? 

A.  Was  it? 

Q.  Yes.  The  contest  at  that  time  was  between  the  Utah  &  Cali- 
fornia and  the  Utah,  Nevada  &  California  for  approval  of  the  maps 
of  the  two  companies  covering  the  constructed  grade? 

A.  Yes. 

Q.  And  the  Short  Line  Company  was  represented  by  Mr.  Williams 
and  the  Utah,  Nevada  &  California  Company  was  represented  by 
Mr.  Williams? 
A.  Yes. 

5402  Q.  And  he  was  insisting  upon  the  validity  of  his  maps  and 
those  companies'  maps  as  against  yours  ? 

A.  That  is  right. 

Q.  And  standing  by  the  right  of  that  company  to  complete  the 
road  under  the  maps  filed  ? 

A.  That  is  right. 

Q.  The  contest  at  that  time  related  to  what  I  will  call  the  Uvada- 
Pioche  line  ? 

A.  Yes. 

Q.  At  the  hearing  then,  March  11th,  you  were  representing  the 
same  interests  which  were  afterwards  created  under  the  San  Pedro, 
Los  Angeles  &  Salt  Lake  Kailroad  organization  ? 

A.  Yes,  sir. 

Q.  You  were  representing  that  interest  under  the  name  of  the  Utah 
&  California  Company? 

A.  Yes,  sir. 
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Q.  You  had  procured  a  vote  of  the  proper  officers  of  the  Utah  & 
California  Company  authorizing  you  to  appear  in  its  name  and  to 
resist  the  claim  of  the  Utah,  Nevada  &  California  Company  to  the 
old  grade? 

A.  Yes,  sir. 

Q.  Before  the  land  office  ? 

A.  Yes,  sir. 

Q.  Of  course  that  authority  so  obtained  from  the  Utah  &  Califor- 
nia Company  was  in  the  interest  of  the  promoters  of  the  San  Pedro 
road,  which  had  not  then  been  incorporated? 

A.  Yes,  sir. 

Q.  Of  course  you  advised  your  employers  and  associates  that  the 
Utah,  Nevada  &  California  Company  was  making  claim  to  that  right 
of  way  ?    They  knew  it  ? 

A.  The  claim  was  made  in  the  land  office  and  the  courts. 

Q.  Yes,  but  you  knew  of  their  claim  before  that,  didn't  you  ? 
5493    The  case  had  been  set  for  hearing  sometime  before  the  11th 
of  March,  hadn't  it? 

A.  I  can't  remember  just  when  it  was  I  first  heard  of  it,  but  I  knew 
at  the  time  that  we  were  negotiating  and  did  negotiate  for  the  Utah 
&  California  maps,  that  a  claim  was  being  made  by  the  Utah,  Nevada 
&  California  for  the  same 

Q.  For  the  same  right-of-way  ? 

A.  For  the  same  right-of-way. 

Q.  For  the  purpose  of  building  a  railroad  on  ? 

A.  I  assume  so,  yes,  sir. 

Q.  Now,  you  appeared  before  the  register  and  receiver  under 
authority  of  the  vote  made  the  9th  of  March,  did  you  not?  (Hand- 
ing witness  paper.)     9th  of  March,  1901. 

A.  Yes.  ♦ 

Q.  The  vote  of  the  Utah  &  California  Company  ? 

A.  Yes,  sir. 

Q.  Before  this  vote  was  passed  by  that  board,  you  were  advised  of 
the  claim  of  the  Utah,  Nevada  &  California  and  the  Short  Line  Com- 
pany to  that  claim  of  roadbed,  and  this  vote  and  your  appearance 
there  were  for  the  purpose  of  resisting  the  claims  made  under  tha 
Short  Line  on  behalf  of  the  promoters  of  the  San  Pedro  Company; 
is  that  right? 

A.  Yes,  it  was  for  that  purpose  and  to  endeavor  to  get  the  approval 
of  those  maps. 

Q.  On  the  day  of  the  hearing  at  Carson,  testimony  was  taken  before 
the  register  and  receiver? 

A.  Yes. 

Q.  And  an  argument  was  had? 

A.  Yes. 

Q.  The  testimony  showed  the  filing  of  the  maps  of  the  Utah,  Ne- 
vada &  California  some  time  during  the  preceding  year  ? 

A.  Yes. 
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Q.  It  showed  the  return  of  those  maps  to  the  U.,  N.  &  C.  for 

5404  correction,  did  it  not  ? 

A.  That  is  my  recollection. 

Q.  And  the  delivery  of  those  maps  through  the  registered  mail  to 
Cleveland,  a  director  of  that  company  in  Nevada  ? 

A.  Yes. 

Q.  The  delay  that  ensued  between  the  return  of  those  maps  to 
Cleveland  and  the  re-filing  of  them  in  the  land  office  ? 

A.  Yes,  that  was  brought  out. 

Q.  That  was  all  brought  out.  And  at  that  hearing,  and  as  the 
result  of  that  hearing,  the  local  land  officers,  the  register  and  the 
receiver,  on  the  5th  of  April,  decided  in  your  favor  ? 

A.  That  is  my  recollection,  yes. 

Q.  An  appeal  was  at  once  brought  and  allowed  from  that  hearing 
to  the  Secretary  of  the  Interior  ? 

A.  Yes,  sir. 

Q.  On  the  24th  day  of  April,  1901,  the  matter  was  decided  in  the 
Department  of  the  Interior  and  the  decision  of  the  local  land  office 
was  reversed;  that  is  right,  isn't  it? 

A.  Yes. 

Mr.  Kelly.  I  will  now  offer  a  copy  of  the  decision  of  the  local 
land  office  made  on  the  contest  between  the  Utah,  Nevada  &  California 
Company  and  the  Utah  &  California  Company  in  respect  to  the 
Uvada-Pioche  grade,  which  local  land  office  finding  and  decision  was 

rendered   on   or   about ,   and   also  the   decision  of  the 

Secretary  of  the  Interior  on  appeal  from  said  decision,  which  was 
rendered  April  24,  1901. 

The  decisions  above  offered  are  as  follows: 

5405  Statement  of  Facts  in  Utah,  N.  &  C.  R.  Co.  v.  Utah  &  C. 

Ry.  Co.,  ET  AL. 

(Circuit  Court,  D.  Nevada,  July  22,  1901.) 

The  conflict  between  the  parties  which  resulted  in  the  institution  of 
the  present  suit  was  commenced  by  order  of  the  commissioner  of  the 
general  land  office,  made  January  16, 1901,  directing  a  hearing  before 
the  local  land  office  in  Carson  City,  Nev.,  to  determine  the  rights  of 
the  respective  corporations  to  the  rights  of  way  herein  involved. 
Pursuant  to  said  order,  after  notice  duly  given,  this  hearing  was  had 
March  11,  1901,  and  upon  the  proofs  then  submitted  the  register  and 
receiver  found  the  following  facts : 

"  (1)  That  during  the  years  between  August  28,  1889,  to  and  in- 
cluding February,  1890,  the  Oregon  Short  Line  &  Utah  Northern 
Railway   Company   caused  to  be  surveyed   a  line  of  route 

5406  commencing  at  Milford,  territory  of  Utah,  and  running  in  a 
westerly  direction  to  within  about  four  miles  from  the  town 

of  Pioche,  in  the  County  of  Lincoln,  State  of  Nevada,  and  between 
the  same  dates  the  said  company  caused  to  be  graded  a  large  portion 
71535— vol  7—09 24 
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of  said  roadbed,  and  constructed  about  3£  miles  of  track  leading 
from  the  town  of  Milford  in  a  westerly  direction;  that  in  the  year 
1890  all  grading  and  construction  work  was  abandoned,  and  the  3J 
miles  of  track  theretofore  laid  was  torn  up  and  removed  from  said 
line  or  route,  and  since  the  year  1890  the  said  Oregon  Short  Line  & 
Utah  Northern  Eailway  Company  not  having  done  any  work  or  made 
any  improvements  upon  its  line  of  survey  in  the  state  of  Nevada. 
(2)  That  in  the  year  1893  the  right  of  way  and  the  grading  done  on 
said  line  of  survey  within  the  state  of  Nevada  was  assessed  by  the 
assessor  of  Lincoln  county,  state  of  Nevada,  for  state  and  county 
taxes,  to  the  Oregon  Short  Line  &  Utah  Northern  Railway  Company ; 
that  when  the  said  taxes  became  due  the  said  Oregon  Short  Line  & 
Utah  Northern  Railway  Company  failed  and  refused  to  pay  said 
taxes  or  any  part  thereof,  and  the  said  property  was  advertised  and 
sold  by  the  sheriff  of  Lincoln  county,  and  was  bid  in  by  the  treasurer 
of  Lincoln  County  for  the  said  county,  and  the  said  property  has 
never  been  redeemed  from  said  sale  by  the  Oregon  Short  Line  & 
Utah  Northern  Railway  Company  or  by  any  one  on  its  behalf,  and 
the  tax  title  to  said  property  is  now  vested  in  Lincoln  county,  for 
the  use  and  benefit  of  said  county  and  the  state  of  Nevada. 

5407  (3)  That  by  reason  of  the  fact  that  the  Oregon  Short  Line 
&  Utah  Northern  Railway  Company  has  not  complied  with 

the  provisions  of  section  4  of  the  act  of  congress  of  March  3,  1875, 
concerning  rights  of  way  for  railroads  over  public  land,  that  com- 
pany has  forfeited  all  rights,  and  privileges  it  had  under  its  survey 
reverted  to  the  government  in  the  year  1896.  (4)  That  in  the  year 
1896  the  Utah  &  California  Railway  Company  caused  to  be  surveyed 
a  line  of  route  from  the  boundary  line  between  the  then  territory  of 
Utah,  through  the  county  of  Lincoln,  in  the  State  of  Nevada,  and 
over  the  line  theretofore  surveyed  by  the  Oregon  Short  Line  &  Utah 
Northern  Railway  Company;  that  prior  to  the  date  of  said  survey  all 
rights  and  privileges  obtained  by  the  Oregon  Short  Line  &  Utah 
Northern  Railway  Company  by  its  survey  made  in  the  years  1889 
and  1890  had  been  forfeited  to  the  government  of  the  United  States 
by  reason  of  the  fact  that  the  said  company  had  failed  to  comply 
with  the  act  of  congress  of  March  3,  1875,  and  the  said  Utah  &  Cali- 
fornia Railway  Company  had  the  right  to  make  the  survey  and  locate 
its  line  of  route  over  the  said  line  theretofore  surveyed  and  located 
by  the  said  Oregon  Short  Line  &  Utah  Northern  Railway  Company. 
(5)  That  certain  maps  offered  in  evidence  by  the  Utah,  Nevada  & 
California  Railroad  Company,  which  had  been  returned  by  the  honor- 
able commissoiner  of  the  general  land  office  at  Washington,  under 
date  of  September  16,  1899,  for  correction,  and  on  the  25th  day  of 
December,  1899,  forwarded  by  the  register,  by  registered  package, 
addressed  to  the  Utah,  Nevada  &  California  Railroad  Com- 

5408  pany,  Salt  Lake  City,  Utah,  were  not  returned  to  the  United 
States  land  office  at  Carson  City,  Nevada,  or  to  the  register  or 

receiver  thereof,  until  the  1st  day  of  March,  1901,  although  the  said 
registered  package  had  been  received  and  receipted  for  on  the  23rd 
day  of  November,  1899,  by  A.  C.  Cleveland,  one  of  the  directors  of 
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the  Utah,  Nevada  &  California  Railroad  Company;  and  the  said 
company  not  having  made  the  corrections  as  called  for  by  the  honor- 
able the  commissioner's  letter  above  referred  to,  for  more  than  a  year 
after  receiving  notice  thereof,  the  said  maps  should  not  be  filed. 
(6)  That  the  attempted  transfer  of  the  Oregon  Short  Line  &  Utah 
Northern  Railway  Company  to  the  Utah,  Nevada  &  California  Rail- 
road Company  is  without  merit,  because  at  the  date  of  the  attempted 
transfer  the  said  Oregon  Short  Line  &  Utah  Northern  Railway  Com- 
pany had  no  right  or  title  to,  or  claim  upon,  the  said  right  of  way 
in  the  state  of  Nevada,  that  company  having  forfeited  all  right  and 
claim  to  said  right  of  way  by  failure  to  comply  with  the  act  of  con- 
gress of  March  3,  1875,  as  hereinbefore  mentioned;  and  the  claim 
that  the  Utah,  Nevada  &  California  Railroad  Company  is  auxiliary 
to  the  Oregon  Short  Line  &  Utah  Northern  Railway  Company  is 
without  merit,  in  so  far  as  the  said  franchise  is  concerned.  Our  con- 
clusions drawn  from  the  foregoing  facts  are  that  the  claims  of  the 
Oregon  Short  Line  &  Utah  Northern  Railway  Company  and  the 
Utah,  Nevada  &  California  Railroad  Company  are  without  merit, 
the  right  under  which  they  claim  having  been  forfeited.  We  there- 
fore recommend  that  the  maps  of  the  line  of  route  as  surveyed 
by   them  be  rejected,   and   that   the  maps   of  the   Utah   & 

5409  California  Railway  Company,  filed  in  the  United  Spates  land 
office  at  Carson  City,  state  of  Nevada,  on  the  27th  day  of  Feb- 
ruary, 1897,  as  corrected,  be  approved,  and  that  the  said  company  be 
granted  the  right  of  way. 

An  appeal  was  taken  from  the  decision  of  the  local  land  office, 
and  on  April  24,  1901,  the  secretary  of  the  interior  rendered  the  fol- 
lowing decision :  "  The  Commissioner  of  the  General  Land  Office — 
Sir :  With  your  office  letter  of  the  23rd  instant  were  forwarded  arti- 
cles of  incorporation  and  proofs  of  organization  filed  by  the  Utah 
&  California  Railway  Company  and  the  Utah,  Nevada  &  California 
Railway  Company,  together  with  maps  of  location  filed  by  said 
companies,  respectively,  and  in  said  letter  it  is  recommended  that 
the  articles  of  incorporation  filed  by  the  last-mentioned  company 
be  accepted  and  filed,  and  that  the  map  of  location  showing  the 
second  section  of  road,  filed  by  said  company,  be  approved  under 
the  provisions  of  the  act  of  March  3,  1875  (18  Stat.  482) ,  so  far  as 
the  same  crosses  surveyed  public  land.  On  May  3  and  June  7,  1890, 
this  department  approved  four  map's  of  location  filed  by  the  Oregon 
Short  Line  &  Utah  Northern  Railway  Company,  showing  its  line 
of  route  as  surveyed  and  located  from  the  Utah-Nevada  boundary 
line,  near  the  seventh  standard  parallel,  by  way  of  Cloverdale  Junc- 
tion, to  a  point  near  Pioche,  Nev.,  a  distance  of  70.53  miles.  Said 
company  at  an  expense  of  several  hundred  thousand  dollars 
graded  nearly  the  entire  line  of  its  road  as  shown  upon  said  maps, 
constructing  tunnels  and  did  other  preliminary  work  to  the 

5410  occupation  and  operation  of  a  railroad  upon  said  located  line. 
It  became  financially  embarrassed,  and  all  of  its  property, 
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including  that  above  described,  was  purchased  at  foreclosure  sale 
by  the  Oregon  Short  Line  Railroad  Company,  a  corporation  organ- 
ized under  the  laws  of  the  State  of  Utah.  The  work  of  construction 
along  this  line  was  discontinued  in  1890  or  1891,  and  was  not  resumed 
until  during  the  present  month,  when  the  Utah,  Nevada  &  California 
Railroad  Company  entered  upon  the  construction  of  the  line  of  road 
and  is  now  actively  proceding  therewith  from  the  Utah-Nevada  line 
towards  Cloverdale  Junction,  Nev.  The  Utah,  Nevada  &  California 
Railroad  Company  was  incorporated  in  February,  1899,  under  the 
laws  of  the  State  of  Nevada.  Its  articles  of  incorporation  and  proofs 
of  organization,  as  submitted,  have  been  examined  by  your  office  and 
found  to  be  satisfactory,  and  it  is  shown  to  be  entitled  to  acquire 
a  right  of  way  and  to  construct  and  operate  a  railroad  in  the  state 
of  Nevada.  Its  maps  of  location,  filed  as  before  stated,  show  two 
sections  of  located  road,  beginning  at  the  Utah-Nevada  state  line, 
and  following  the  old  line  located  by  the  Oregon  Short  Line  &  Utah 
Northern  Railway  Company,  to  Cloverdale  Junction,  which  maps 
your  office  finds  fully  conform  to  the  regulations  governing  the  filing 
of  such  maps.  It  is  proceeding  with  the  construction  of  the  road 
along  said  line  of  location,  with  the  consent  of  the  Oregon  Short 
Line  Railroad  and  the  Oregon  Short  Line  &  Utah  Northern  Railway 
Company.     Indeed,  it   is   an    auxiliary   to  these   companies. 

5411  That  the  rights  secured  by  the  approval  of  the  maps  of  loca- 
tion of  the  Oregon  Short  Line  &  Utah  Northern  Railway 

Company,  in  May  and  June  1890,  have  not  become  forfeited  merely 
by  the  failure  of  that  company  to  construct  and  operate  a  railroad 
along  said  line  of  location  within  the  period  named  in  the  fourth 
section  of  the  act  of  March  3,  1875,  supra,  is  clearly  settled  by  a  long 
line  of  decisions  (see  U  S.  v.  Northern  Pac.  R.  Co.,  177  U.  S.  435, 
20  Sup.  Ct.  706,  44  L.  Ed.  836  and  cases  therein  cited;  also  in  re 
Spokane  &  P.  Ry  Co.,  26  Land  Dec.  Dep.  Int.  224) ;  but,  as  those 
claiming  under  said  location  have  filed  written  consent  to  the  ap- 
proval of  the  maps  of  location  filed  by  the  Utah,  Nevada  &  Cali- 
fornia Railroad  Company,  there  is  no  reason  why  that  company's 
maps  may  not  be  approved  (In  re  Montana  Ry.  Co.,  21  Land  Dec. 
Dep.  Int.  250;  In  re  Noxon,  27  Land  Dec.  Dep.  Int.  585).  I  have 
therefore  accepted  for  filing  the  articles  of  incorporation  and  due 
proofs  of  organization  submitted  by  the  Utah,  Nevada  &  California 
Railroad  Company,  and  have  approved  its  map  showing  the  second 
section  of  the  located  road,  so  far  as  the  same  crosses  surveyed  public 
lands.  As  to  the  unsurveyed  lands  the  maps  will  be  received  for 
information  only.  The  map  showing  the  first  section  covers  only 
unsurveyed  land. 

"  It  but  remains  to  determine  the  rights  of  the  Utah  &  California 

Railway  Company.     That  company  was  organized  under  the  laws 

of  the  state  of  Utah,  and  on  June  20,  1896,  asked  approval,  under  the 

provisions  of  the  act  of  March  3,  1875,  supra,  of  four  certain 

5412  maps  of  location, — the  line  shown  thereon  being  identical  with 
that  shown  upon  the  approved  maps  of  location  filed  by  the 
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Oregon  Short  Line  &  Utah  Northern  Kailway  Company,  before  re- 
ferred to;  and  thereupon  said  last  mentioned  company  filed  a  pro- 
test against  the  approval  of  said  maps.  The  articles  of  incorporation 
of  the  Utah  &  California  Kailway  Company  did  not,  at  the  time  of 
the  filing  of  said  maps,  authorize  it  to  operate  a  railroad  outside  of 
the  state  of  Utah,  and  it  was  not  until  January  2,  1901,  that  by  an 
amendment  of  its  articles  of  incorporation  it  became  empowered  to 
construct  a  line  of  road  in  Nevada,  even  if  it  could  acquire  authority 
so  to  do  from  the  state  of  Utah  alone.  In  January  of  the  present 
year  a  hearing  was  ordered  by  your  office  at  the  Carson  City,  Nev. 
land  office,  which  resulted  in  a  decision  by  the  register  and  receiver 
of  that  office  holding  that  all  rights  secured  by  the  approval  of  the 
maps  of  location  filed  by  the  Oregon  Short  Line  &  Utah  Northern 
Railway  Company  in  1890  had  become  forfeited  by  its  failure  to  con- 
struct such  line  of  road  within  the  time  named  in  the  act  of  March 
3,  1875.  That  decision  can  not  be  sustained.  The  land  department 
can  not  declare  and  enforce  a  forfeiture  of  this  sort.  Following  the 
decision  of  said  local  land  officers,  the  Utah  &  California  Kailway 
Company  made  an  ineffectual  attempt  to  take  and  hold  possession  of 
the  grade  constructed  by  the  Oregon  Short  Line  &  Utah  Northern 
Railway  Company.  It  did  some  work  thereon,  but  not  enough  to 
amount  to  more  than  a  colorable  attempt  to  construct  a  rail- 

5413  road.    At  the  oral  hearing  had  today  in  this  matter,  it  was 
not  claimed,  nor  does  it  seem  that  it  could  be,  that  there  was 

any  authority  under  the  laws  of  Nevada,  before  about  the  middle  of 
last  month,  for  the  construction  and  operation  by  a  Utah  corporation 
of  a  railroad  wholly  within  the  state  of  Nevada.  It  is  represented 
that  at  the  time  named  a  law  was  enacted  in  that  state  (St.  Nev. 
1899,  p.  32,  c.  20)  whereby  such  authority  was  given  to  corporations 
of  other  states  upon  their  compliance  with  certain  named  conditions, 
and  it  is  admitted  that  these  conditions  were  not  complied  with  by 
the  Utah  &  California  Railway  Company  prior  to  the  8th  inst.  No 
certified  copy  of  this  act  is  presented,  nor  is  a  copy  presented  in  any 
form  which  entitles  it  to  recognition.  This  company,  therefore,  can 
not  even  now  be  held  or  recognized  as  entitled  to  acquire  a  right  of 
way  within  the  state  of  Nevada,  and  this  department  must  refuse  to 
accept  for  filing  its  articles  of  incorporation  and  proofs  of  organiza- 
tion. Even  if  the  recent  Nevada  statute  were  now  before  the  depart- 
ment, and  were  shown  to  go  as  far  as  it  is  claimed,  the  Utah,  Nevada 
&  California  Railroad  Company  would  be  entitled  to  precedence, 
because — First,  its  application  was  the  first  to  be  presented  in  per- 
fected form  showing  a  right  in  the  company  to  acquire  a  right  of 
wa}r  in  Nevada ;  second,  it  is  shown  to  have  actively  commenced  con- 
struction of  the  line  of  road  before  the  time  when  the  other  company 
claims  to  have  complied  with  the  recent  Nevada  statute;  third,  the 
obstacle  which  the  outstanding  Oregon  Short  Line  &  Utah 

5414  Northern  right  of  way  presents  to  the  granting  of  another 
right  of  way  over  the  same  ground  has  been  removed  as  to  the 

Utah,  Nevada  &  California  Company  by  the  written  consent  of  the 
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holder  filed  in  this  proceeding;  and  fourth;  the  existing  grade  and 
tunnels  on  this  ground,  placed  there  by  the  Oregon  Short  Line  & 
Utah  Northern  Company  at  enormous  cost,  give  its  auxiliary  com- 
pany the  stronger  claim  to  recognition  as  between  the  two  companies, 
even  if  they  are  both  willing  and  able  to  enter  upon  the  actual  con- 
struction and  operation  of  a  railroad  upon  said  line  of  location.  The 
Utah  &  California  Eailway  Company's  maps  are  therefore  herewith 
returned  without  approval." 

5415        Q.  Mr.  Whittemore,  you  were  advised  at  Salt  Lake  by  tele- 
graph of  that  decision  about  April  5,  were  you  not? 

A.  Yes. 

Q.  I  mean  the  local  land  office  decision. 

A.  Yes. 

Q.  And  thereupon  you  took  the  evening  train  and  went  down  to 
Uvada? 

A.  That  is  right. 

Q.  You  moved  pretty  rapidly  about  that  time  too  ? 

A.  Indeed  I  did. 

Q.  Because  you  were  expecting  the  Short  Line  would  be  on  hand 
with  their  people  to  commence  construction? 

A.  I  expected  some  move  would  be  made  on  their  part. 

Q.  It  is  true  that  you  had  been  advised  on  or  before  the  time  you 
heard  of  the  decision  of  the  local  land  office  that  the  Short  Line  was 
assembling  material  for  the  purpose  of  building  that  road? 

A.  No,  I  had  no  knowledge  of  their  assembling  material  before 
that  time. 

Q.  Had  you  not  heard  of  their  assembling  ties,  that  they  were  col- 
lecting a  train-load  of  ties  or  several  carloads  of  ties  and  of  iron, 
spikes,  fastenings  and  the  like? 

A.  I  am  not  sure  whether — yet  it  seems  to  me  that  after  our  hear- 
ing over  at  Carson  City  there  was  some  material  being  assembled  at 
Modena. 

Q.  Modena  is  only  a  very  short  distance,  isn't  it,  from  the  end  of 
the  line  as  it  was  at  that  time  ? 

A.  Yes. 

Q.  Six  or  eight  miles? 

A.  Yes — or  Uvada. 

Q.  Uvada? 

A.  Yes. 

Q.  That  is  right  at  the  end  of  the  line  ? 

A.  Uvada  is  right  at  the  end  of  the  line. 

Q.  Then  you  took  your  force,  of  men,  and  as  you  went  down 
5416    to  Uvada  you  passed  this  pile  of  material  right  at  Uvada, 
within  5  or  6  hundred  feet  of  the  state  line,  didn't  you  ? 

A.  My  recollection  is  that  they  Avere  either  at  Modena  or  the  Uvada 
station. 

Q.  Modena  or  Uvada  station? 

A.  Yes. 
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Q.  Well,  you  didn't  stop;  you  then  went  right  on  with  Deal  and 
all  together  three  or  four  teams  and  13  or  14  men,  and  when  you  got 
across  the  state  line  it  was  only  some  500  feet  from  where  the  end  of 
the  old  track  was,  and  you  went  on  to  the  grade? 

A.  Yes. 

Q.  Which  you  knew  was  in  dispute? 

A.  Yes. 

Q.  The  Short  Line  moved  their  material  on  to  the  grade  in  dispute 
the  next  day  after  you  got  there,  or  was  it  the  same  day  ? 

A.  I  think  it  was  the  afternoon  of  the  same  day  that  they  under- 
took to  move  some  ties  and  material,  brought  them  down  to  the  state 
line,  and  I  protested  against  their  putting  that  material  on  the  grade 
over  the  line. 

Q.  At  that  time,  Mr.  Whittemore,  Deal  and  you  had  entered  upon 
the  grade  just  inside  the  Nevada  line? 

A.  Yes. 

Q.  And  you  had  plowed  a  furrow  across  that  grade  and  scraped 
out  some  of  the  dirt  for  the  purpose  of  preventing  the  Short  Line 
people  from  laying  their  track  along  on  the  grade  in  dispute  ? 

A.  Yes;  we  plowed  a  furrow  through  the  grade  right  at  the 
Nevada-Utah  line  and  dug  quite  a  trench  there. 

Q.  And  when  they  came  down  and  started  to  put  the  tracks  across, 
you  told  them  no,  that  you  were  in  possession  for  the  Utah  &  Cali- 
fornia road? 

A.  That  is  right. 

Q.  And  they  claimed  the  right  to  the  possession  of  the  grade 
5417    and  went  on  and  occupied  i(  '' 

A.  That  is  correct ;  by  laying  their  tracks. 

Q.  They  actually  entered  upon  it  and  laid  a  railroad  on  it  ? 

A.  That  is  right. 

Q.  Now  you  had  gone  down  below  on  the  grade  and  had  put 
some  barricades  of  various  sorts  across? 

A.  Yes. 

Q.  Isn't  it  true  that  upon  the  service  of  the  injunction  first  issued 
in  this  case  at  Carson  City,  your  people,  yourselves,  removed  those 
barricades  from  the  grade,  including  clearing  out  from  some  of  the 
cuts,  some  stumps  and  logs  and  rocks  that  you  had  thrown  in  and 
removed  some  barbed  wire  fence  from  across  it? 

A.  No,  after  the  injunction  was  served  I  think  we  let  the  Short 
Line  do  that. 

Q.  You  let  us  do  it? 

A.  We  had  the  trouble  of  putting  them  in  and  we  gave  you  the 
trouble  of  taking  them  out. 

Q.  Do  you  remember  when  the  Utah,  Nevada  &  California  articles 
of  incorporation  were  first  amended  so  that  the  corporation  took 
corporate  power  to  build  and  acquire  a  railroad  in  Nevada? 

A.  I  think  it  was  in  the  latter  part  of  April  or  May. 

Mr.  Severance.  What  do  you  speak  of  now  ? 

Mr.  Kelly.  The  Utah  &  California. 
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Q.  Then,  your  contest  and  occupancy  and  entry  upon  the  grade 
was  made  in  the  name  of  the  Utah  &  California,  as  representing  its 
rights,  when  in  point  of  fact  the  company  had  not  taken  to  itself 
by  its  own  corporate  action  a  charter  right  or  power  to  hold  a  rail- 
road in  Nevada? 

A.  That  is  correct,  yes. 

Q.  And  that  corporate  action  was  not  taken  until  after  your 

5418  entry  upon  that  grade,  nor  were  the   amended   articles  of 
association  of  the  Utah  &  California  filed  in  Nevada  until 

after  your  physical  entry  upon  the  grade  at  that  time? 

A.  That  is  my  recollection. 

Q.  You  had  heard  prior  to  April  6th  of  some  preparation  and  pre- 
paratory work  by  the  Short  Line  for  going  upon  the  grade? 

A.  Yes. 

Q.  How  long  before  April  6th  had  you  heard  of  that? 

A.  I  can't  tell.  I  had  a  man  at  Uvada  for  probably  30  days  be- 
fore we  started,  who  kept  me  advised  as  to  just  what  was  going  on. 

Q.  And  he  kept  you  advised  from  time  to  time  that  material  was 
arriving  at  Uvada — ties,  rails,  and  the  like? 

A.  Yes. 

Q.  The  San  Pedro  Company  was  organized  March  20;  that  is,  its 
articles  were  signed  and  filed  in  the  county  clerk's  office  that  day? 

A.  Yes;  I  think  the  certificate  of  incorporation  is  dated  March 
20,  1901. 

Q.  Its  actual  organization,  by  election  of  its  officers,  etc.,  occurred 
on  March  21st? 

A.  That  is  my  recollection,  yes. 

Q.  And  about  the  same  day  you  were  appointed  one  of  its  officers  ? 

A.  Yes. 

Q.  Its  articles  of  association  were  filed  in  Nevada  about  what 
time? 

A.  Shortly  thereafter ;  sometime  early  in  April,  if  I  recollect  right. 

Q.  About  the  9th  of  April,  wasn't  it? 
A.  Somewhere  about  there. 

5419  Q.  What  time  did  the  Short  Line  Company  run  its  construc- 
tion train  against  the  barbed-wire  fence  at  the  end  of  the 

Culverwell  Ranch — what  date?- 

A.  4th  or  5th  of  August,  I  think  it  was. 

Q.  At  that  time  the  Short  Line  Company  claimed  to  have  and 
own  a  right-of-way  extending  entirely  through  the  Meadow  Valley 
Wash,  based  upon  the  old  Oregon  Short  Line  surveys  and  based  upon 
the  maps  filed  by  the  Utah,  Nevada  &  California,  did  it  not? 

A.  Yes ;  across  government  lands. 

Q.  It  also  claimed  the  benefit  of  a  prior  location  and  prior  vote  of 
location  by  the  board  of  directors  as  against-the  San  Pedro  Company, 
did  it  not? 

A.  Yes. 

Q.  Those  facts  were  all  public  and  known.  Is  it  not  the  truth  that 
the  Utah,  Nevada  &  California  claimed  first  as  assignee  under  the 
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old  Oregon  Short  Line  and  Utah  Northern  Railway  Company's 
maps? 

A.  At  what  time? 

Q.  All  the  time. 

A.  My  recollection  is  that  the  transfer  was  made  from  the  Oregon 
Short  Line  and  Utah  Northern  to  the  Utah,  Nevada  &  California 
some  time  in  April  or  May,  and  in  going  over  those  papers 

Q.  1901 ? 

A.  Yes. 

Q.  But  it  also  claimed,  did  it  not,  that  the  Utah,  Nevada  &  Cali- 
fornia board  of  directors  adopted  the  line  of  survey  delineated  upon 
its  maps  and  profiles,  filed  in  the  land  office  at  Carson  by  it,  made 
on  May  9, 1901,  and  that  the  vote  of  adopting  that  line  of  survey  from 
Caliente  southwesterly  was  made  by  the  board  of  directors  of  the 
San  Pedro  Company  on  its  behalf  on  the  22nd  of  May  ?  Those 
5420    were  the  claims  of  the  respective  parties,  were  they  not? 

A.  I  don't  remember  the  dates,  but  that  is  substantially  my 
recollection. 

Q.  At  any  rate,  the  claim  was  by  the  Utah,  Nevada  &  California 
that  their  board  of  directors  had  voted  first  and  made  the  first 
adoption?  • 

A.  Oh,  yes. 

Q.  That  was  the  gist  of  the  controversy  as  it  existed  at  that  time  ? 

A.  Yes. 

Q.  And  the  basis  of  the  action  of  the  different  people.  Isn't  it 
true  that  while  the  San  Pedro  Company  was  procuring  rights-of- 
way  from  some  of  the  ranchmen  southwesterly  from  Caliente,  that 
the  Short  Line  was  doing  the  same  thing  ? 

A.  Yes. 

Q.  Isn't  it  true  also  that  the  Short  Line  Company  had  some  par- 
ties of  workmen  down  there,  staking  out  work  and  laying  out  work 
and  doing  some  work? 

A.  Yes. 

Q.  There  were  two  grading  forces,  then,  somewhere  southwesterly 
from  Caliente,  at  the  same  time  ? 

A.  Yes. 

Q.  In  some  places  your  people  encroached  on  the  Short  Line  right- 
of-way  as  claimed  by  it? 

A.  Yes. 

Q.  And  in  some  places  the  converse  was  true  ? 

A.  That  is  correct. 

Q.  In  other  words,  there  was  a  mix-up  of  the  work  all  the  way 
along  down  the  Meadow  Valley  Wash  ? 

A.  Yes,  there  was. 

Q.  Both  parties  were  active  in  claiming  the  whole  thing,  each  one 
claiming  for  himself;  is  that  right? 

A.  That  is  right. 

Q.  Now,  in  respect  to  the  rapid  survey  made  by  the  U.  N.  &  C. 
people:    you   knew    at   that   time   that   the    U.    N.    &    C.    people 
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5421  had  copies  of  some  old  surveys  made  by  the  Oregon  Short 
Line  and  copies  of  the  profiles  and  maps  of  the  old  Oregon 

Short  Line  road  ? 

A.  Yes,  sir. 

Q.  And  their  surveying  party,  which  went  hastily  down,  were 
checking  up  and  did  check  up  that  old  survey  on  the  ground  ? 

A.  That  is  what  they  explained  later  in  the  testimony,  yes.  That 
was  the  claim  made  in  the  testimony  given  at  the  hearing. 

Q.  They  didn't  pretend  to  chain  that  thing  except  to  fix  angles  and 
P.  C.'s  and  P.  T.'s?  (That  is  what  we  call  point  of  curve  and  point 
of  tangent,  Mr.  Severance.) 

Mr.  Severance.  I  understand. 

A.  No,  but  their  engineer,  though,  swore  to  an  affidavit  on  the  map 
that  it  represented  an  actual  survey  on  the  ground. 

Q.  That  is  not  the  question.  I  am  asking  you  what  the  contention 
of  the  parties  was. 

A.  Well,  he  was  the  engineer  of  your  party. 

Q.  Well,  he  had  the  old  survey  right  before  him,  and  the  field 
notes? 

A.  He  explained  that  in  his  testimony,  yes. 

Q.  And  he  said  he  was  one  of  the  men  who  originally  did  the  work? 

A.  Yes,  I  think  he  testified  to  that. 

Q.  He  claimed  that? 

A.  Yes. 

Q.  And  that  was  the  claim  of  the  parties.  Because  of  that  alleged 
insufficiency  of  the  survey  the  protest  was  filed  by  you  for  the  San 
Pedro  Company? 

A.  Yes,  sir. 

Q.  Testimony  was  taken  in  part  in  respect  of  that  protest  under 
the  land  office  proceeding? 

A.  Yes. 

Q.  But  no  final  decision  was  ever  reached  in  respect  to  the  matter 
in  the  land  department  nor  in  the  courts  ? 

5422  A.  No. 

By  Mr.  Severance: 

Q.  It  was  not  reached  because  the  whole  matter  was  put  together, 
the  two  companies  were  put  together  and  made  a  new  survey;  that 
was  the  reason,  wasn't  it? 

A.  That  subsequently  followed. 

Q.  I  say  before  the  thing  had  come  to  a  decision  that  happened  ? 

A.  Yes,  there  was  an  adjustment  finally  of  all  the  interests,  later. 

Q.  Did  the  Oregon  Short  Line  Company  claim  to  have  acquired 
a  right-of-way  across  the  Culverwell  Eanch,  where  they  ran  on  to 
your  grade — I  mean  the  Utah,  Nevada  &  California — and  knocked 
down  your  notice  and  fence? 

A.  They  negotiated  with  Culverwell  or  made  an  application  to 
him,  an  effort  to  acquire  right-of-way,  which  he  refused  to  give  them, 
and  they  brought  suit  to  condemn  the  right-of-way  across. 
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Q.  But  they  did  not  acquire  any  right  of  way  there  at  the  time 
they  smashed  down  your  fence? 

A.  Well,  except  so  far  as  the  survey  across  the  land,  surveying  the 
line,  would  give  them  a  right.  The  contention  of  Mr.  Williams  was 
that  having  surveyed  and  located  across  the  Culverwell  Kanch  gave 
them  the  right  to  acquire  the  right-of-way,  which  they  later  en- 
deavored to  do  by  a  condemnation  suit. 

Mr.  Kelly.  He  also  claimed  at  the  time  that  the  prior  location  by 
the  vote  of  the  board  of  directors  of  the  U.  N.  &  C.  gave  them  a  prior 
right  as  against  the  subsequent  location  made  by  the  vote  of 
5423    the  board  of  directors  of  the  San  Pedro  Company  ? 
A.  The  prior  adoption  of  location. 

Mr.  Kelly.  That  is  what  I  mean,  and  the  prior  vote. 

A.  Yes. 

Q.  Well,  the  fact  is  that  you  had  two  very  lively,  energetic  rail- 
road companies  at  work  constructing  lines  from  Utah  to  California, 
hadn't  you  ? 

A.  For  a  while,  yes. 

Q.  And  after  they  had  proceeded  for  a  time  with  that  construction 
they  were  amalgamated  into  one  company  ? 

A.  Yes. 

By  Mr.  Kelly  : 

Q.  From  about  the  time  the  controversy  began,  active  upon  the 
ground,  the  right-of-way  men  of  both  companies  were  active  secur- 
ing right-of-way  wherever  each  of  them  could  get  it,  entirely  through 
the  Meadow  Valley  Wash? 

A.  Yes. 

Q.  All  the  way  along  ? 

A.  Yes. 

Q.  You  people  would  get  it  here  and  we  would  get  it  the  next 
place,  and  so  on? 

A.  Yes,  sir,  and  at  some  places  we  got  it  through  the  Same 

Q.  And  some  places  both  had  it  through  the  same  piece  of  private 
ownership. 


5424  J.  EOSS  CLAEK, 

being  duly  sworn  as  a  witness  on  behalf  of  the  Complainant,  testified 
as  follows: 

Direct  examination  by  Mr.  Severance  : 

Q.  Mr.  Clark,  I  am  not  going  to  examine  you  at  length  because 
we  already  have  your  testimony  in  the  record,  but  there  are  a  few 
questions  I  would  like  to  ask  you.  I  have  before  me  an  affidavit 
that  you  made  in  June,  1901,  to  be  used  in  the  controversy  at  Carson, 
in  the  Federal  Court,  and  I  want  to.  ask  you  a  few  questions  about 
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the  statements  in  that  affidavit.  After  reciting  that  the  San  Pedro, 
Los  Angeles  &  Salt  Lake  road  was  organized  under  the  laws  of  Utah 
and  its  authority,  you  stated  it  was  organized  in  good  faith  for  the 
purpose  of  prosecuting  the  business  of  acquiring,  constructing,  own- 
ing and  operating  the  lines  of  railroad  which  its  articles  of  incor- 
poration authorize  it  to  acquire,  prosecute,  construct  and  own.  That 
was  correct,  wasn't  it? 

A.  It  was. 

Q.  And  you  also  state  that  there  has  been  paid  in,  in  money  and 
property,  to  said  corporation  $2,501,600,  and  that  the  remainder  of 
its  authorized  capital  stock  is  now  in  the  treasury  and  that  its  pro- 
moters and  organizers  propose  to  sell  and  issue  the  same  as  the  pro- 
ceeds thereof  may  be  needed.  You  recall  stating  that  in  the  affidavit, 
Mr.  Clark? 

A.  I  do. 

Q.  And  was  that  correct,  that  you  had  paid  in  in  money  and  prop- 
erty $2,501,600  at  that  time? 

A.  It  must  have  been ;  I  took  it  from  the  records. 

Q.  The  remainder  of  the  authorized  capital,  you  say,  is  in 
5425    the  treasury  and  you  propose  to  sell  it.     How  much  was  the 
remainder  of  the  authorized  capital  at  that  time  ? 

A.  The  authorized  capital  stock  was  $25,000,000. 

Q.  The  amount  finally  issued? 

A.  Finally  issued,  yes. 

Q.  The  amount  of  the  authorized  capital  at  that  time,  June,  1901, 
was  the  same  amount  as  it  is  now  ? 

A.  The  same  amount  as  it  is  now. 

Q.  It  is  all  issued  now  ? 

A.  It  is  all  issued  now. 

Q.  You  further  state  that  since  the  corporation  was  organized, 
it  has  acquired  the  terminal  system  of  railroads,  testified  to  by  Mr. 
Whittemore,  and  then  you  say  that  it  has  also  secured  lands  for  ter- 
minal facilities  in  the  City  of  Los  Angeles  aggregating  about  one 
hundred  acres  in  extent  and  most  favorably  situated  for  use  for  ter- 
minal purposes  for  the  main  line  of  railroad  which  the  said  corpora- 
tion proposes  to  acquire,  construct  and  operate.  Where  were  those 
terminal  facilities,  in  what  part  of  the  city  ? 

A.  They  are  located  just  adjacent  to  our  present  depot  and  round- 
house. 

Q.  Do  you  remember  what  you  paid  for  those  terminals,  approxi- 
mately ? 

A.  It  is  pretty  hard  to  state  now  without  referring  to  the  records. 
To  the  best  of  my  recollection  it  would  be  somewhere  from  $75,000 
to  $100,000  that  we  expended  for  lands  for  different  purposes,  land  in 
that  adjacent 

Q.  About  $1,000  an  acre  that  would  be.  It  says  here  there  were 
100  acres. 

A.  Yes.  Some  of  it  we  paid  more  than  $1,000  an  acre  for  and  for 
some  of  it  we  paid  less.    Probably  about  $100,000. 
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Q.  You  also  state  in  the  affidavit  that  since  the  organiza- 

5426  tion  of  the  company  it  has  secured  terminal  facilities  on  the 
shores  of  the  Bay  of  San  Pedro,  on  the  Pacific  Ocean,  amount- 
ing in  all  to  about  one  hundred  acres,  and  also  three  miles  of  the 
water  front  of  said  harbor,  giving  to  the  said  corporation  much 
the  larger  harbor  water  front  owned  by  any  railroad  upon  said  harbor 
of  San  Pedro.  How  much  did  you  pay  for  that  100  acres  of  land 
and  the  three  miles  of  water  front,  do  you  remember  ? 

A.  I  think  that  is  a  little  bit  misleading.  When  we  bought  the 
Los  Angeles  Terminal  Railway  Company  we  acquired  all  of  those 
lands. 

Q.  That  was  the  property  of  the  Los  Angeles  Terminal  Railway 
Company  ? 

A.  Yes ;  about  1200  acres  all  told,  I  think. 

Q.  That  wasn't  in  addition  to  the  property  of  the  Los  Angeles 
Terminal,  but  was  part  of  it? 

A.  Part  of  it.  I  don't  remember  that  we  bought  any  additional 
land  down  there.  We  may  have  bought  some  few  odds  and  ends 
that  were  owned  by  other  people,  that  had  formerly  been  sold  by 
the  old  company;  I  think  that  is  all. 

Q.  In  your  affidavit  you  also  state  that  since  the  organization  of 
the  corporation  there  has  been  expended  in  carrying  out  the  pur- 
poses for  which  it  was  organized  more  than  $500,000  in  cash,  in  addi- 
tion to  the  amount  expended  in  purchasing  the  said  property  of  said 
Los  Angeles  Terminal  Railway  Company;  and  then  you  speak  fur- 
ther on  of  having  purchased  a  lot  of  steel  rails,  etc. 

A.  Cars. 

Q.  And  cars. 

A.  Steam  shovel,  I  think. 

Q.  Yes,  sir.  And  some  right-of-way  in  California.  Did  that 
$500,000  include  these  steel  rails  and  the  right-of-way  that  you 
secured  in  California  ? 

5427  A.  Whatever  we  had  purchased  up  to  that  time ;  these  lands 
adjacent  to  our  depot;  the  right-of-way  that  we  had  secured 

at  that  time  was  on  the  line  between  here  and  Riverside,  that  is,  from 
Hobart  Junction  east,  and  whatever  cars  we  had  paid  for.  We  had 
contracted  for  quite  a  large  amount,  I  think  about  eight  thousand 
tons,  of  steel.  Some  portion  of  it  had  been  delivered  at  that  time, 
not  all  of  it. 

Q.  In  this  affidavit  you  further  state  as  one  of  the  things  you  have 
done :  That  the  said  company  has  adopted  plans  and  specifications  for 
the  laying  of  a  main  track  line  between  Salt  Lake  City  and  the  said 
Bay  of  San  Pedro  of  rails  to  weight  not  less  than  75  pounds  per  yard, 
upon  a  thoroughly  well  ballasted  and  constructed  track,  so  that  its 
said  line  when  completed  shall  make  and  constitute  a  high-speed 
through  line  between  the  said  City  of  Salt  Lake  and  the  Bay  of  San 
Pedro,  and  affiant  believes  that  the  said  plans  and  specifications  for 
construction  so  adopted  will  result  in  the  said  corporation,  when  its 
said  line  is  completed,  possessing,  owning  and  operating  the  best  con- 
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structed  and  safest  line  of  railroad  existing  west  of  the  Kocky  Moun- 
tains." Now,  did  the  line  that  you  had  adopted  these  plans  for  at 
that  time  provide  for  the  construction  of  a  line  over  the  Cajon  pass 
or  through  that  region,  or  did  your  plans  at  that  time  contemplate  a 
lease  ? 

A.  No,  it  provided  for  the  construction  of  a  line  over  the  Cajon. 

Q.  Did  those  plans  and  specifications  which  you  mention  in  your 
affidavit  contemplate  a  through  line  to  be  constructed  by  you  to  Salt 
Lake  City? 

A.  I  think  so. 

5428  Q.  You  further  state  that  you  propose  to  reconstruct  or 
relay  the  line  between  Los  Angeles  and  San  Pedro  with  heavy 

rails  and  that  you  have  completed  reballasting  twenty-two  miles  and 
laid  about  five  miles  of  new  track.     You  remember  those  facts  ? 

A.  I  remember.  That  is  correct,  yes.  That  line  between  here  and 
San  Pedro  was  entirely  rebuilt,  the  banks  widened,  and  new  rails  and 
ballast  put  down. 

Q.  You  further  state  that  "  the  corporation  has,  through  its  sur- 
veyors, surveyed  110  miles  of  its  proposed  main  line  of  road  extending 
from  the  City  of  Los  Angeles  toward  the  City  of  Salt  Lake,  and  has 
definitely  located  90  miles  of  the  same,  and  has  secured  nearly  all  of 
the  right-of-way  for  30  miles  thereof,  extending  from  the  City  of 
Los  Angeles  eastward  toward  said  City  of  Salt  Lake,  and  is  now 
engaged  in  securing  said  right-of-way  with  all  convenient  dispatch, 
and  will  continue  the  work  of  securing  the  same."  Where  did  that 
110  miles  take  you? 

A.  It  would  be  about  60  miles  beyond  Riverside,  some  point 
between  Riverside  and  Barstow. 

Q.  Did  it  take  you  over  the  Cajon  pass? 

A.  Yes.     No— 60  miles? 

Q.  You  said  you  had  surveyed  110  miles  and  definitely  located  90 
from  Los  Angeles  towards  Salt  Lake. 

A.  Ninety  miles  would  just  about  take  us  to  the  summit  of  the 
Cajon  pass. 

Q.  You  remember  this  statement  which  you  made? 

A.  Yes. 

Q.  That  is  an  accurate  statement  of  the  facts  as  they  existed  at 
that  time? 

A.  As  they  existed  at  that  time,  yes. 

Q.  Where  was  the  30  miles  of  right-of-way?  Was  that  immedi- 
ately out  of  Los  Angeles? 

5429  A.  Commencing  at  Hobart  Junction ;  three  miles  below  our 
passenger  station  here,  running  east. 

Mr.  Kelly.  Not  in  a  body,  but  different  places? 

Witness.  Different  places. 

Q.  You  also  said  that  "  said  corporation  has  also  purchased  50  bal- 
last cars  and  one  steam  shovel  and  unloader,  and  in  addition  thereto 
several  hundred  flat  cars,  and  it  has  actually  begun  the  work  of  con- 
structing upon  the  new  portion  of  its  main  line  extending  between 
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the  said  city  of  Los  Angeles  and  the  said  City  of  Salt  Lake,  Utah, 
and  proposes  continuing  the  construction  of  the  same  as  fast  as  the 
said  line  is  located  and  the  right  of  way  therefor  secured."  Did  that 
represent  the  facts  as  they  existed  at  that  time  ? 

A.  At  that  time,  yes. 

Q.  "  That  it  has  also  ordered  about  300,000  ties,  a  large  number  of 
which  have  been  delivered,  and  the  same  are  now  ready  to  be  used, 
and  some  of  them  have  been  used,  in  the  construction  of  its  said  line 
of  road,  and  said  corporation  is  engaged  in  placing,  almost  daily, 
orders  for  material  and  equipment  for  its  said  proposed  line  of  road, 
including  rails,  ties,  etc.''    Was  that  true? 

A.  It  was. 

Q.  Then  follows  the  statement :  "  That  the  surveyors  of  said  cor- 
poration have  since  the  same  was  organized,  and  up  to  the  present 
date  "  (which  is  the  21st  of  June,  1900)  "  surveyed  about  140  miles  of 
the  line  of  the  same  west  of  the  City  of  Salt  Lake  and  extending 
through  a  portion  of  Lincoln  County,  Nevada,  and  that  said  corpora- 
tion now  has  in  the  field  and  actively  engaged  in  carrying  out  the 
work  of  surveying  and  locating  its  said  proposed  line  four  complete 
surveying  parties."    Were  those  statements  correct? 

A.  They  were. 
5430  Q."  That  the  stockholders  of  said  corporation  are  men  of 
large  means,  and  affiant  says  that  he  verily  believes  that  they 
have  all  entered  upon  the  organization  of  the  prosecution  of  the  pur- 
poses for  which  said  corporation  was  organized  in  good  faith  and 
with  an  honest  intention  of  completing  the  acquisition  and  construc- 
tion of  the  said  main  line  of  railroad  and  the  branch  lines  thereof 
which  the  said  articles  of  incorporation  authorize  the  said  corpora- 
tion to  acquire,  construct  and  operate.''    That  is  trite,  isn't  it  ? 

A.  That  is  true. 

Q.  "  That  affiant  as  the  second  vice-president  of  said  corporation  has 
been  put  in  immediate  charge  and  supervision  of  the  work  of  acquir- 
ing, constructing  and  equipping  the  lines  of  railway  for  which  said 
corporation  is  organized  to  acquire,  construct  and  equip,  and  affiant 
has  therefore  intimate  and  thorough  knowledge  of  the  matters  and 
things  contained  in  this  affidavit."    That  was  so  ? 

A.  That  was  correct. 

Q.  That  affidavit  was  made,  wasn't  it,  Mr.  Clark,  to  be  used  in  the 
controversy  at  Carson  City  in  this  suit  which  has  been  mentioned  by 
Mr.  Whittemore? 

A.  Yes ;  that  was  evidently  the  purpose. 

Mr.  Kelly.  And  was  used. 

Q.  And  was  used,  I  assume? 

A.  Yes. 

Q.  That  is,  the  case  of  the  Utah,  Nevada  and  California  Eailway 
Company  against  the  San  Pedro,  Los  Angeles  and  Salt  Lake  Railroad 
Company  and  others  pending  in  the  Circuit  Court  of  the  United 
States  for  the  District  of  Nevada  ? 

A.  Yes. 

Q.  Complainant's  Exhibit  170  being  the  original  affidavit. 
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5431  Cross-examination  by  Mr.  Kelly: 

Q.  The  affidavit  describes  the  use  of  the  $500,000  in  buying 
construction  material  and  all  that.  That  was  the  work  you  were 
doing  in  getting  ready  for  the  building  of  the  line,  commencing  at 
this  end  ? 

A.  That  is  correct. 

Q.  When  your  company  had  acquired  the  Los  Angeles  Terminal 
Eailway  Company  and  its  properties,  it  embraced  how  much  railroad  ? 

A.  About  51  miles.  From  Los  Angeles  to  East  San  Pedro  27  miles; 
Los  Angeles  to  Pasadena  and  Millard  Canyon  15  miles;  from  Glen- 
dale  Junction  to  Verdugo  Park  9  miles — making  51  miles  all  told. 

Q.  And  the  road  from  San  Pedro  to  Los  Angeles  had  to  be  recon- 
structed, rebuilt,  relaid? 

A.  That  was  rebuilt. 

Q.  The  other  line,  eastward  from  Hobart  Junction,  was  to  be  con- 
structed, and  it  was  with  reference  to  that  construction  that  you  were 
buying  ties  and  iron  and  material,  for  the  commencement  of  the  con- 
struction of  the  road  from  Los  Angeles  eastwardly  ? 

A.  That  was  the  immediate  plan. 

Q.  And  that  was  the  immediate  purpose  for  the  purchase  of  these 
materials  ? 

A.  Yes ;  the  purchase  of  the  ties,  rail,  and  equipment. 

Q.  The  Terminal  Company  had  no  steam  shovels  or  no  sufficient 
construction  material,  such  as  ballast  cars  and  flat  cars  and  iron 
handlers — I  don't  know  what  you  call  them  ? 

A.  They  had  no  such  property;  had  very  little  equipment  when 
we  took  it  over. 

Q.  You  had  to  get  those  to  get  the  plan  in  working  order? 

5432  A.  To  do  any  building  or  rebuilding,  yes. 

Q.  The  work  of  rail-laying  on  the  line  from  Hobart  Junc- 
tion eastwardly  began  about  what  time  ? 

A.  I  don't  remember  the  date  exactly.  It  was  sometime  in  the 
summer  or  fall  of  1901. 

Q.  At  the  time  of  the  making  of  the  affidavit  there  had  been  no 
track  laid  east  from  Hobart  Junction  ? 

A.  Not  at  that  time,  no. 


5433  T.  E.  GIBBON,  (2) 

being  duly  sworn  as  a  witness  on  behalf  of  the  Complainant,  testified 
as  follows: 

Direct  examination  by  Mr.  Severance: 

Q.  Mr.  Gibbon,  you  are  the  same  T.  E.  Gibbon  who  was  men- 
tioned in  the  testimony,  I  assume,  as  being  connected  with  the  or- 
ganization of  the  San  Pedro,  Los  Angeles  &  Salt  Lake  Kailroad? 

A.  I  am. 
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Q.  I  don't  want  to  examine  you  very  fully,  as  I  asked  you  a  lot  of 
questions,  you  will  remember,  once  before,  on  the  hearing  here,  and 
your  testimony  has  gone  into  the  record  by  consent.  Were  you  in 
Salt  Lake  City  in  the  fall  of  1900,  with  Senator  Clark? 

A.  I  was. 

Q.  Do  you  remember  a  dinner  at  the  Alta  Club,  at  which  Senator 
Clark  made  a  speech  to  the  gentlemen  there  present,  prominent  citi- 
zens of  Salt  Lake,  with  reference  to  the  proposed  Salt  Lake  road  ? 

A.  I  remember  a  dinner  at  Salt  Lake  at  which  Senator  Clark  made 
a  speech  to  a  number  of  Salt  Lake  gentlemen  who  were  present. 

Q.  Do  you  remember  whether  that  was  a  public  statement  and  pub- 
lished in  the  newspapers? 

A.  Yes,  sir ;  the  morning  papers  of  the  next  day,  I  believe. 

Q.  They  published  the  speech  of  Senator  Clark? 

A.  Yes. 

Q.  Do  you  recall  whether  in  that  speech  Senator  Clark  stated,  in 
substance,  that  the  proposed  railroad  he  and  his  associates  were  about 
to  construct  would  be  an  independent  line  of  road,  not  affiliated  with 
existing  lines? 

5434  Mr.  Kelly.  That  is  objected  to  as  incompetent. 

A.  I  am  very  sure  that  he  did  make  that  statement,  in  sub- 
stance. 

Q.  When  did  you  first  become  associated  with  Senator  Clark  in 
this  enterprise? 

A.  I  think  as  early  as  1899  was  my  first  meeting  with  Senator 
Clark.    If  I  am  wrong  in  that  Mr.  Ross  Clark  will  correct  me. 

Mr.  Ross  Clark.  That  is  about  right. 

Witness.  At  that  time  I  was  vice-president  and  general  attorney 
of  the  Los  Angeles  Terminal  Railway  Company,  which  owned  some 
railroad  property  in  Southern  California  and  a  line  extending  from 
Los  Angeles  to  San  Pedro  harbor  and  quite  large  holdings  on  the 
harbor  at  that  place,  in  real  estate.  My  stockholders,  who  were  St. 
Louis  people  principally,  had  asked  me  long  before  that  to  do  any- 
thing I  could  toward  promoting  a  line  of  railroad  to  Salt  Lake  City 
which  would  connect  with  and  use  their  terminals  in  Los  Angeles  and 
on  the  harbor  and  their  lines  in  Southern  California.  I  had  seen 
numbers  of  people  in  fact  during  a  period  of  several  years  in  the 
effort  to  promote  the  building  of  this  line  from  Los  Angeles  to  Salt 
Lake,  to  take  over  and  use  the  terminal  properties  of  these  St.  Louis 
people.  These  properties  were  held  by  a  California  corporation 
known  as  the  Los  Angeles  Terminal  Railway  Company,  which  I  had 
organized  for  them  in  1891.  In  pursuing  this  effort  to  organize  a  cor- 
poration for  that  purpose  and  interest  capital,  I  first  brought  the  mat- 
ter to  the  attention  of  Mr.  Ross  Clark,  who  resided  in  Los  An- 

5435  geles  and  whose  office  adjoined  mine  in  the  building  we  had  of- 
fices in.    Knowing  that  he  was  looking  for  investments  and 

that  his  brother  was  also  a  very  wealthy  man  and  looking  for  invest- 
ments in  Southern  California,  and  had  investments  here,  through 
Mr.  Ross  Clark  the  matter  was  brought  to  the  attention  of  his  brother 
71535— vol  7—09 25 
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and  through  him,  later  on,  I  met  Senator  Clark  and  we  took  up  the 
matter  of  his  becoming  interested  in  a  company  which  would  build 
a  line  of  railroad  from  Los  Angeles  to  Salt  Lake  City,  Utah,  and 
would  take  over  the  properties  owned  by  the  St.  Louis  people  or  by 
the  Los  Angeles  Terminal  Eailway  Company,  which  the  St.  Louis 
people  were  the  stockholders  of.  That  occurred,  I  think,  in  1899. 
As  I  remember,  those  negotiations  were  in  the  early  part  of  1899.  My 
first  conversation  was  with  Mr.  Eoss  Clark  and  later  with  the  Senator. 

Q.  Had  the  matter  taken  definite  shape  by  the  autumn  of  1900? 

A.  Yes,  such  shape  that  the  Senator  had  determined  to  take  the 
leading  part  in  organizing  the  proposed  corporation  to  build  the 
line  of  road — at  first  to  take  over  the  properties  of  the  Los  Angeles 
Terminal  Kailway  Company  in  this  state,  in  Southern  California,  its 
terminals,  the  principal  of  which  were  terminals  in  the  City  of  Los 
Angeles  and  on  San  Pedro  harbor  and  to  build  the  line  of  railroad 
from.  Los  Angeles  to  Salt  Lake  City. 

Q.  Do  you  remember  negotiations  conducted  by  yourself,  Mr. 
Gibbon,  in  Salt  Lake  City,  with  the  city  council,  to  secure  a  conces- 
sion to  your  company  of  what  is  called  Pioneer  Square  there? 

A.  I  do. 

Q.  When  did  those  take  place,  as  nearly  as  you  can  recollect? 
5436        A.  I  think  in  the  autumn  of  1900  and  the  earlier  part  of 
1901. 

Q.  Who  were  the  gentlemen  associated  with  you  at  that  time  in 
this  proposed  railroad,  outside  of  Senator  Clark? 

A.  The  principal  stockholder,  of  course,  was  Senator  Clark;  that 
is,  it  was  proposed  that  he  should  be  in  the  company  we  proposed 
to  organize.  His  brother,  Mr.  Eoss  Clark,  was  to  be  one  of  the 
important  interests.  Mr.  E.  C.  Kerens  of  St.  Louis  and  the  crowd 
that  Mr.  Kerens  had  originally  gotten  together  to  form  the  Los 
Angeles  Terminal  Eailway  Company.  Those  men  were  Mr.  George 
B.  Leighton,  Mr.  Bemis,  Mr.  Charles  Clark,  Mr.  Van  Blarcom,  Gov- 
ernor Francis,  and  a  number  of  other  gentlemen  whose  names  I  do 
not  recall  just  now. 

Q.  Senator  Thomas  Kearns  of  Salt  Lake  City  ? 

A.  Yes,  previous  to  the  formation  of  the  corporation  for  building 
the  Salt  Lake  line  from  Los  Angeles  to  Salt  Lake ;  but  after  Senator 
Clark  had  determined  to  go  into  it,  Senator  Kearns  of  Salt  Lake 
City,  and  his  partner,  Mr.  David  Keith,  purchased  some  stock  in  the 
Los  Angeles  Terminal  Eailway  Company  from  Mr.  E.  C.  Kerens, 
and  determined  to  take,  I  believe,  a  prominent  part  in  the  organiza- 
tion of  the  new  company  to  build  the  line  from  Los  Angeles  to  Salt 
Lake  City. 

Q.  At  the  time  you  had  these  negotiations  with  reference  to 
securing  this  Pioneer  Square,  what  authority  did  you  have  to  repre- 
sent these  promoters  ? 

A.  I  had  been  authorized  by  all  of  the  gentlemen  interested  to 
proceed  with  the  matter  of  securing  terminals  in  Salt  Lake  City, 
for  which  purpose  it  was  proposed  to  use  this  square,  and  with  any 
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5437  other  matter  relating  to  the  organization  of  the  company  and 
to  secure  properties  which  it  might  need. 

Q.  Did  you  make  any  representations  on  behalf  of  your  associates 
or  yourself  to  the  city  council  in  connection  with  that  application,  as 
to  the  intention  of  your  associates  and  yourself  to  construct  an  inde- 
pendent line  of  road  ? 

A.  I  did ;  I  represented  to  the  city  council  of  the  city  of  Salt  Lake, 
and  also  to  other  parties  there  with  whom  I  was  brought  in  contact, 
prominent  citizens,  etc.,  that  it  was  the  intention  of  the  people  whom 
I  represented,  principally  the  gentlemen  I  have  named,  to  organize 
a  corporation  for  the  purpose  of  constructing  an  independent  line 
of  railroad  from' the  city  of  Salt  Lake  to  the  city  of  Los  Angeles  or 
between  those  two  cities. 

Q.  By  an  independent  line  you  mean  one  not  affiliated  with  any 
other? 

A.  While  it  might  be  affiliated  with  others  in  traffic  matters,  yet 
not  in  any  sense  under  the  control  of  any  existing  line. 

Q.  And  that  was  the  intention  of  the  promoters? 

A.  That  was  the  intention  of  the  promoters,  as  I  understood  it. 

Q.  The  Southern  Pacific  Company  was  here  at  that  time  and  had 
been  for  many  years  ? 

A.  Oh,  yes,  certainly. 

Q.  And  had  a  line  of  road  leading  up  to  Ogden  ? 

A.  Yes. 

Q.  Was  it  the  intention  of  these  gentlemen  whom  you  have  men- 
tioned to  build  a  line  which  should  be  a  competing  line  with  the 
Southern  Pacific? 

A.  It  was,  as  expressed  by  them  and  by  myself.     I  might  say 

5438  that  the  original  conception  of  the  line  was  the  outgrowth  of 
efforts  which  I  had  made  for  years  to  establish  an  independent 

line  of  railroad  from  Los  Angeles  to  eastern  connections.  It  was  a 
project  that  I  had  been  interested  in  for  a  great  many  years  in  con- 
nection with  St.  Louis  people;  in  fact  the  Los  Angeles  Terminal 
Railway  Company  was  originally  incorporated  with  the  idea  of  se- 
curing terminal  facilities  in  the  city  of  Los  Angeles  which  were  to 
be  used  by  the  Union  Pacific  which  at  that  time,  it  was  supposed,  was 
to  build  a  line  in  here. 

Mr.  Keijlt.  An  ordinance  was  passed  and  approved  naming  the 
Union  Pacific  Railroad  Company  as  the  beneficiary  ? 

Witness.  Yes,  the  ordinance  which  created  us  here  named  the 
Union  Pacific  as  a  road  which  would  have  a  right  to  use  that 
franchise. 

Q.  How  long  ago  was  that? 

A.  That  was  the  latter  part  of  1890  or  the  early  part  of  1891. 

Q.  From  the  latter  part  of  1890  until  the  early  part  of  1891,  had 
anything  been  done  by  the  Union  Pacific  Railroad  Company  toward 
building  a  line  in  here,  as  far  as  you  know  ? 

A.  Why,  about  that  time  they  were  building — certainly  were  sur- 
veying down  through  Nevada,  and  about  that  time  they  built  the  line, 
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I  think,  south  of  Milford,  and  did  some  grading  and  tunnel  work  in 
the  State  of  Nevada,  which  was  intended  to  be  used  by  that  line  that 
was  projected  to  Los  Angeles. 

Q.  That  was  1889  or  1890,  according  to  the  testimony,  when  the 

tunnel  work  was  done  in  Nevada.      After  they  did  that  work  in 

Nevada,  did  the  Union  Pacific  interests,  so  far  as  you  know,  make 

any  move  toward  building  a  line  to  Los  Angeles  from  Salt  Lake 

until  after  your  project  was  publicly  announced? 

5439  A.  None  that  I  know  of,  and  I  think  I  would  be  entirely 
safe  in  saying  none.    The  Adams  control  of  the  Union  Pacific 

went  out  at  that  time,  and  we  heard  nothing  about  any  further  prop- 
osition to  extend  the  line  to  Los  Angeles  until  after  we  organized  the 
San  Pedro,  Los  Angeles  &  Salt  Lake  Railroad  Company,  in  1901. 

Q.  You  mean  the  San  Pedro,  Los  Angeles  &  Salt  Lake  Railroad 
men  got  their  scheme  under  way? 

A.  Yes. 

Q.  You  don't  mean  the  corporate  organization  ? 

A.  I  don't  know  that  we  heard  anything  about  it  until  after  the 
corporate  organization  was  perfected.  I  don't  now  recall  that  we 
did.  Possibly  they  had  shown  some  disposition  before  that  time,  but 
it  was  about  that  time  I  will  say.  Certainly  there  was  nothing  heard 
about  it  until  after  the  announcement  was  made  that  the  present  Los 
Angeles  road  would  be  organized. 

Q.  Certainly  nothing  until  after  the  speech  of  Senator  Clark  at 
Salt  Lake  City? 

A.  Nothing.  I  may  say  in  that  connection,  Mr.  Severance — it  may 
have  some  bearing  on  the  matter — that  in  1897,  I  think  it  was  ('96 
or  '97)  I  met  Mr.  Harriman  in  Seattle,  when  he  was  just  about  to 
embark  upon  his  rather  well-known  trip  to  Alaska,  to  accomplish 
which,  you  may  recall,  he  chartered  a  steamer  and  took  a  company  of 
scientists  to  Alaska,  and  at  the  request  of  the  St.  Louis  people  I 
talked  with  him  about  the  Union  Pacific  extending  its  line  to  Los 
Angeles,  but  it  did  not  result  in  any  definite  arrangement  or  anything 
definite  being  decided  upon. 

Q.  What  year  did  you  say  that  was  ? 

A.  I  think  it  was  in  1896  or  1897.     It  can  very  easily  be 

5440  fixed  by  a  reference  to  the  newspapers  or  to  the  book  that  was 
subsequently  issued  about  the  Harriman  expedition  to  Alaska. 

I  have  the  book  in  my  library. 

Q.  Was  it  after  Mr.  Harriman  became  chairman  of  the  board? 

A.  It  was  after  Mr.  Harriman  had  perfected  the  organization  of 
the  Union  Pacific. 

Q.  And  had  become  the  dominating  spirit  in  that  property  ? 

A.  Yes. 

Q.  You  wouldn't  undertake  to  fix  the  date  any  more  accurately 
than  that  ? 

A.  No. 

Mr.  Kelly.  Mr.  Harriman  didn't  come  into  the  Union  Pacific 
Eailroad  Company  until  1898 — February  1, 1899. 
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Witness.  1899,  possibly,  then.  I  can  fix  the  date  absolutely  by  ref- 
erence to  a  copy  of  the  book  which  I  happen  to  have  in  my  library. 
I  was  directed  by  wire  from  the  St.  Louis  people  to  meet  Mr.  Harri- 
man  in  Seattle  when  he  was  about  to  embark  upon  this  trip  to  Alaska, 
and  see  if  any  arrangement  could  be  made  with  him  for  building  this 
line  between  Salt  Lake  City  and  Los  Angeles,  using  the  Los  Angeles 
Terminal  Railway  properties.  I  did  meet  him  and  took  the  matter 
up  with  him,  but  there  was  no  result  from  the  conference. 

Q.  And  that  was  after  he  had  become  the  dominating  factor  in  the 
Union  Pacific? 

A.  Oh,  yes. 

Q.  Irrespective  of  whatever  the  exact  date  might  have  been  ? 

A.  Yes. 

(No  cross-examination.) 

An  adjournment  was  here  taken  until  Thursday,  June  10,  1909, 
at  10:30  A.  M.,  at  Room  515,  Custom  House,  Bowling  Green,  New 
York  City. 


5441  Room  515,  Custom  House,  New  York,  At.  Y., 

Thursday,  June  10, 1909, 10:30  A.  M. 

The  hearing  was  resumed  before  Hon.  Sylvester  G.  Williams,  Spe- 
cial Examiner,  at  the  above  time  and  place. 

Present:  on  behalf  of  the  Complainant,  Mr.  C.  A.  Severance,  Mr. 
G.  E.  Huested ;  on  behalf  of  the  Defendants,  Mr.  R.  S.  Lovett. 


T.  H.  ROSSBOTTOM, 

being  sworn  as  a  witness  on  behalf  of  the  Complainant,  testified  as 
follows : 

Direct  examination  by  Mr.  Severance  : 

Q.  Mr.  Rossbottom,  what  is  your  business  ? 

A.  I  am  assistant  to  the  vice-president  and  secretary  of  the  Panama 
Railroad  Company. 

Q.  How  long  have  you  been  with  the  Panama  Railroad  Company  ? 

A.  Since  1887. 

Q.  In  your  position  are  you  the  custodian  of  their  records? 

A.  I  am. 

Q.  How  long  have  you  occupied  the  position  of  secretary  of  the 
Company. 

A.  I  should  judge  about  six  years. 

Q.  You  are  familiar  with  the  way  their  records  are  kept? 

A.  I  am. 

Q.  Are  they  so  kept  as  to  show  the  tonnage  moving  between  New 
York  and  San  Francisco,  and  vice  versa? 

A.  They  are. 


3288  KOSSBOTTOM — complainant's  exhibit  111. 

Q.  Have  you  made  up  a  statement  of  that  tonnage  for  a  period  of 

ten  years,  from  1898  to  1908,  at  my  request? 
5442        A.  I  have  made  up  such  a  statement  taken  from  our  annual 

reports. 
Q.  Is  that  statement  correct? 
A.  It  is  correct. 

Paper  marked  Complainant's  Exhibit  177  (Rossbottom) . 
Mr.  Severance.  I  offer  in  evidence  Complainant's  Exhibit  177. 
Complainant's  Exhibit  177  (Kossbottom)  is  as  follows: 

Complainant's  Exhibit  177.     (Kossbottom.) 

Tonnage  from  New  York  to  San  Francisco  and  vice  versa  from 
1898  to  1908  Inc. 


N.Y.  to 

S.  F.    , 

S.  F.  to 

N.Y. 

1898..                                                                 

29,869 
35,919 
33,555 
43,455 
32,659 
35,823 
39,150 
31,843 
25,914 
26,944 
23,256 

12,723 

19,980 

1900 

30,624 

1901 ..                                                                              , 

42,086 

1902 

30,590 

1903 

28,882 

1904 

30,410 

1905 

26,532 

1906 , 

24.937 
15,285 

1907 

1908 

15,162 

Total 

358,395 

277, 211 

Q.  I  notice,  Mr.  Rossbottom,  that  during  the  years  1900  and  1901 
there  seems  to  have  been  a  substantial  increase  in  the  amount  of  ton- 
nage.   "What  was  the  reason,  if  you  know,  for  that? 
5443        A.  That  was  due  practically  to  the  fact  that  the  Panama 
Railroad  Company  was  operating  its  own  line  on  the  Pacific 
coast. 

Q.  During  what  period  did  it  operate  its  own  line  on  the  Pacific 
coast  ? 

A.  From  the  expiration  of  the  contract  with  the  Pacific  Mail 
Steamship  Company  in  1893.  "We  operated  a  steamship  line  in  con- 
nection with  the  North  American  Navigation  Company  up  to  the 
time  the  contract  of  December  16,  1895,  was  in  operation,  or  was 
made  effective.  Then,  when  the  contract  of  1895  expired,  in  1900,  we 
operated  a  steamship  line  of  our  own  on  the  Pacific  coast  until  the 
contract  of  1902  was  made  effective. 

_  Q.  Since  the  contract  of  1902  was  made,  in  connection  with  what 
line  have  you  operated  so  far  as  business  between  here  and  California 
points  is  concerned? 

A.  "With  the  Pacific  Mail  Steamship  Company. 

Q.  Exclusively? 

A.  Exclusively. 

Q.  The  testimony  in  San  Francisco  showed  that  there  were  two 
other  lines  of  steamers  running  from  San  Francisco  to  Panama— 
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one  a  German  line,  which  I  believe  was  called  the  Kosmos  Line,  and 
the  other,  a  French  line,  with  a  somewhat  irregular  service.  Do  you 
handle  any  business  in  connection  with  those  lines  to  San  Francisco? 
A.  No;  we  have  no  relations  whatever  with  the  French  line  to 
which  you  refer,  but  we  have  a  through  billing  arrangement  with 
the  •  Kosmos  Line ;  but,  of  course,  we  can  not  take  San  Francisco 
cargo  in  those  steamers,  because  they  are  operated  under  a  foreign 
flag. 

Q.  You  can  not  ship  goods  from  here  to  San  Francisco, 

5444  moved  from  Panama  to  San  Francisco  in  other  than  American 
bottoms,  can  you? 

A.  No,  sir. 

Q.  Is  there  any  other  line  of  boats  running  there,  except  the  Pacific 
Mail? 

A.  There  is  none  of  American  register. 

Q.  That  is  what  I  mean — American  register.  So  that  all  your 
business  is  necessarily  interchanged  with  that  at  San  Francisco  at 
present? 

A.  That  is  right. 

Q.  And  has  been  for  how  long  ?  Ever  since  you  took  off  your  own 
line? 

A.  Ever  since  we  took  off  our  own  line. 

Q.  We  have  in  evidence  a  contract  between  the  Panama  Railroad 
Company  and  the  Pacific  Mail,  made  in  1902.    Was  that  canceled  ? 

A.  It  was. 

Q.  When? 

A.  The  notice  was  issued  on  January  12, 1905. 

Q.  Notice  was  given  by  whom? 

A.  By  the  Panama  Railroad  Company,  on  January  12,  1905,  to 
terminate  the  agreement  six  months  from  that  date. 

Q.  What  was  that  date? 

A.  January  12,  1905. 

Q.  So  that  it  terminated  it  on  the  12th  of  July,  1905  ? 

A.  That  is  right. 

Q.  Since  the  12th  of  July,  1905,  upon  what  basis  have  you  been 
doing  business  with  the  Pacific  Mail? 

A.  Practically  on  the  basis  of  the  contract  of  1902,  with  the  excep- 
tion that  the  exclusive  privilege  given  to  the  Pacific  Mail  to  operate 
between  San  Francisco  and  Panama  on  through  business  was  can- 
celed.   In  other  words,  we  are  continuing  under  existing  practices. 

Q.  That  exclusive  privilege  was  canceled,  but,  as  I  under- 

5445  stand  you,  there  is  no  other  line  ? 

A.  There  is  no  other  line  there. 

Q.  Has  there  been  any  change  in  the  actual  relations  of  the  com- 
panies to  each  other,  or  in  the  movement  of  traffic  ? 

A.  No. 

Q.  So  that  the  business  up  to  the  present  time  has  been  done  upon 
the  terms  stated  in  the  contract  of  1902  ? 

A.  That  is  correct. 
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Q.  Have  you  received  any  notice  from  the  Pacific  Mail  Steamship 
Company  with  reference  to  the  continuance  of  the  tentative  arrange- 
ment under  which  you  have  been  operating  since  the  contract  was 
canceled  ? 

A.  We  have. 

Q.  Have  you  that  with  you  ? 

A.  I  have. 

Q.  Will  you  produce  it? 

A.  It  is  a  letter  from  the  vice-president  of  the  Pacific  Mail  Steam- 
ship Company,  Mr.  K.  P.  Schwerin,  dated  "  New  York,  February  18." 

Q.  What  year? 

A.  1909. 

Q.  Have  you  the  notice  there  ? 

A.  I  have. 

Q.  Can  you  pick  it  out? 

Witness  hands  paper  to  Mr.  Severance,  which  was  marked  Com- 
plainant's Exhibit  178  (Kossbottom). 

Q.  I  show  you  Complainant's  Exhibit  178.  I  will  ask  you  if  this 
is  the  notice  to  which  you  just  referred? 

A.  That  is. 

Mr.  Severance:  I  offer  in  evidence  Complainant's  Exhibit  178 
(Eossbottom). 
5446        Complainant's  Exhibit  178  (Eossbottom)  is  as  follows : 

Complainant's  Exhibit  178.     (Eossbottom) 

In  Eeply  Eefer  to  No 


Pacific  Mail  Steamship  Company. 

Portland  &  Asiatic  Steamship  Company. 

San  Francisco  &  Portland  Steamship  Company. 

Office  of 

E.  P.  Schwerin, 

Vice-President  and  General  Manager 

Third  Floor— Flood  Building. 

120  Broadway, 
New  York,  February  18, 1909. 
E.  A.  Drake,  Esq., 

Vice-Pres.,  Panama  R.  R.  Co., 

H  State  Street,  New  York. 
Dear  Sir:  Herewith  acknowledge  your  letter  of  February  15th, 
and  in  compliance  with  your  request  I  will  instruct  the  Freight 
Traffic  Manager  of  the  Pacific  Mail  Steamship  Company  in  San 
Francisco  to  publish  an  all  around  east-bound  rate  of  400  per  100 
lbs.,  or  $8.00  per  ton  of  2000  lbs. 

I  must  on  this  occasion  put  on  record  the  fact  that  while  the 
Pacific  Mail  Steamship  Company  has  in  every  possible  way  tried 
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to  comply  with  all  the  terms  of  the  contract  which  was  abrogated 
by  the  President  of  the  United  States,  and  which  was  continued  as 
a  working  agreement  with  the  understanding  that  the  Panama  Kail- 
road  Company  would  not  give  the  privileges  of  through  billing  via 
the  Isthmus  to  other  lines  unless  they  published  a  schedule  and  per- 
formed such  schedule,  the  same  has  not  been  strictly  adhered 

5447  to  by  the  Panama  Railroad  Company,  and  therefore  this  con- 
tract, which  was  extended  except  so  far  as  the  exclusive  through 

billing  privileges  were  concerned,  might  be  said  to  have  long  ago 
ceased  to  exist  so  far  as  the  Pacific  Mail  Steamship  Company's 
obligations  to  comply  therewith  are  concerned,  through  the  non- 
performance of  the  strict  understanding  on  our  part  as  to  the  obliga- 
tions of  the  Panama  Eailroad  Company. 

When  the  contract  was  originally  made  it  was  never  contemplated, 
except  in  cases  of  extreme  measures  or  in  traffic  warfare,  that  the 
rates  would  go  as  low  as  40(4  per  100  lbs.,  in  fact  these  rates  were  con- 
sidered minimum  and  unremunerative  rates,  and  were  only  put  in 
the  contract  to  afford  a  basis  of  further  mutual  understanding  in 
case  a  rate  war  should  be  inaugurated.  Such  rates,  you  know,  are 
absolutely  unremunerative,  and  no  line  could  possibly  exist  upon  this 
route  whose  revenue  was  obtainable  from  such  remuneration. 

The  through  rate  at  $8.00  per  ton  divides  on  the  basis  of  $4.00  to 
the  Panama  Eailroad  Company  and  $4.00  to  the  Pacific  Mail  Steam- 
ship Company.  From  the  $4.00  accruing  to  the  Pacific  Mail  Steam- 
ship Company,  800  must  be  paid  to  the  Panama  Railroad  Company 
for  terminal  charges  and  100  for  cranage,  a  total  of  900,  leaving  a 
balance  of  $3.10  for  the  haul  San  Francisco  to  La  Boca.  Taking 
into  consideration  the  cost  of  loading  at  San  Francisco  of  500  per 
ton  and  discharge  at  La  Boca  of  250,  or  a  total  of  750,  the  net  bal- 
ance accruing  for  the  haul  of  over  3000  miles  would  leave  the  Pacific 
Mail  Steamship  Company  a  net  result  of  $2.35  for  the  haul  of  over 
3000  miles. 

5448  As  I  stated  to  the  Board  of  Directors  of  the  Panama  Railroad 
Company  in  Washington,  I  desire  to  now  put  on  record  a  six 

months'  notice  from  February  12th,  1909,  that  we  will  no  longer  be 
governed  by  the  terms  of  this  working  agreement.  I  had  hoped  to 
receive  before  this  some  advice  as  to  the  decision  of  the  Board  of 
Directors  of  the  Panama  Railroad  Company  in  regard  to  the  propo- 
sition which  I  placed  before  them.  Will  you  kindly  advise  me  in 
regard  to  this  at  your  earliest  convenience? 
Yours  truly, 

R.  P.  Schweein, 
S-A  Vice  Pres.  &  Gen.  Mgr. 

Q.  This  notice  is  for  cancellation  six  months  from  February  12th. 
That  will  be  August  12th? 
A.  August  12th,  1909. 
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Q.  When  the  Pacific  Mail  Steamship  Company  go  out  of  this  joint 
arrangement  on  the  12th  of  August,  how  can  you  handle  traffic  be- 
tween here  and  San  Francisco,  if  at  all  ? 

A.  Unless  we  are  able  to  induce  some  other  American  line  to  go 
into  that  business  between  Panama  and  San  Francisco,  the  Govern- 
ment, who  determines  the  policy  of  the  Panama  Railroad,  will  have 
to  decide  whether  or  not  to  establish  a  line  of  its  own. 

Q.  Is  there  any  way  to  continue  the  services  except  by  the 

5449  establishment  of  a  new  line— that  is,  of  a  line  belonging  to  the 
railroad  company,  or  inducing  some  other  line  to  go  in  there? 

A.  No,  there  is  not. 

Q.  There  is  no  line  there  now  ? 

A.  There  is  no  line  there  now. 

Q.  At  the  end  of  this  letter  Mr.  Schwerin  said :  "  I  had  hoped  to 
receive  before  this  some  advice  as  to  the  decision  of  the  Board  of 
Directors  of  the  Panama  Railroad  Company  in  regard  to  the  propo- 
sition which  I  placed  before  them.  Will  you  kindly  advise  .me  in 
regard  to  this  at  your  earliest  convenience?"  What  was  that 
proposition  ? 

A.  Mr.  Schwerin's  proposition 

Mr.  Lovett.  It  is  in  writing,  I  think. 

!Q.  Is  it  in  writing  ? 

Mr.  Lovett.  It  must  be. 

A.  I  don't  think  it  is.  He  made  a  verbal  proposition  to  the  Board 
of  Directors  at  the  meeting  in  Washington. 

Q.  That  is  what  he  speaks  of.  He  says :  "  I  stated  to  the  Board 
of  Directors."  As  I  understand  you,  it  was  not  in  writing;  it  was 
stated  to  the  board  of  directors  ? 

A.  I  do  not  remember  that  it  was  in  writing.  I  know  it  was  made 
verbally,  and  I  don't  think  it  was  confirmed  in  writing. 

Q.  What  was  it? 

A.  The  proposition  was  that  Mr.  Schwerin  would  establish  a  direct 
line  of  steamers  running  between  Panama  and  San  Francisco,  if  the 
Panama  Railroad,  instead  of  giving  him  fifty  per  cent  of  the  through 
rate  as  his  proportion,  would  guarantee  to  him  a  net  return  of  $5 
per  ton. 

Q.  By  "net  return  "  you  mean  over  and  above  loading  charges  ? 

5450  A.  Over  and  above  wharfage  and  cranage  charges  at  La 
Boca. 

Q.  La  Boca  is  the  port  of  Panama,  is  it  not,  on  the  Zone  ? 

A.  It  is  now  called  Balboa,  by  order  of  the  Secretary  of  War.  It 
is  the  locality  where  our  piers  at  Panama  are  situated. 

Q.  It  is  on  the  Canal  zone  ? 

A.  On  the  Canal  zone. 

Q.  On  the  Pacific  side? 

A.  On  the  Pacific  side. 

Q.  Is  that  the  point  at  which  business  is  interchanged  with  the 
Panama  Railroad  Company? 

A.  It  is. 
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Q.  Interchanged  by  all  lines  with  the  Panama  Railroad  Company  ? 

A.  Yes. 

Q.  That  is  the  Pacific  terminus  of  the  Panama  Railroad  Company  ? 

A.  That  is  the  Pacific  terminus  of  the  Panama  Railroad  Company. 

Q.  Have  you  with  you  the  contract  of  December  16,  1895,  which 
you  mentioned  ? 

A.  I  have.    That  is  the  original. 

Pamphlet  marked  Complainant's  Exhibit  179  (Rossbottom). 

Q.  I  show  you  Complainant's  Exhibit  179.  Is  that  the  contract  you 
have  mentioned  ? 

A.  That  is  the  contract. 

Q.  This  is  a  copy,  isn't  it? 

A.  This  is  a  copy. 

Q.  The  original  has  been  produced  in  court? 

A.  Yes. 

Mr.  Severance.  Is  it  stipulated  that  this  copy  may  be  used  in  lieu 
of  the  original,  with  the  same  force  and  effect? 

Mr.  Lovett.  Yes. 

Mr.  Severance.  I  offer  Complainant's  Exhibit  179  (Rossbottom) 
in  evidence. 

Complainant's  Exhibit  179  (Rossbottom)  is  as  follows : 

5451  Complainant's  Exhibit  179.     (Rossbottom.) 


Contract  Between  The  Panama  Railroad  Company  and  The  Pacific 
Mail  Steamship  Company. 

Dated,  December  16,  1895. 

This  agreement,  made  this  sixteenth  day  of  December,  in  the  year 
one  thousand  eight  hundred  and  ninety-five,  between  the  Panama 
Railroad  Company,  duly  chartered  and  organized  under  the  Laws  of 
the  State  of  New  York,  and  hereinafter  called  the  Railroad  Com- 
pany, party  of  the  first  part,  and  the  Pacific  Mail  Steamship  Com- 
pany, also  duly  chartered  and  organized  under  the  laws  of  said  State, 
and  hereinafter  called  the  Steamship  Company,  party  of  the  second 
part,  witnesseth: 

Whereas,  the  said  Railroad  Company  is  now  operating  its  railroad 
across  the  Isthmus  of  Panama,  and  running  a  line  of  steamers  from 
New  York  to  Colon  on  the  Atlantic  Ocean ;  and 

Whereas,  the  said  Steamship  Company  is  now  running  a  regular 
line  of  steamers  on  the  Pacific  Ocean  between  San  Francisco  and 
Panama  and  intermediate  ports  on  the  Central  American  and  Mexi- 
can coast;  and 

Whereas,  both  Companies  are  interested  in  and  desirous  of  hereby 
establishing  conditions  under  which  they  may  carry  on  regularly 
and   without  interruption  the  business   of  transportation  between 
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5452  San  Francisco  and  New  York,  and  the  said  intermediate  ports, 
with  the  intent  hereby  declared  by  both  companies  to  develop 

to  the  fullest  possible  extent  the  traffic  via  the  Isthmus  of  Panama, 
and  to  prevent  the  diversion  of  the  legitimate  business  of  said  Isth- 
mus to  other  routes. 

Now,  therefore,  in  consideration  of  these  premises,  and  with  tho. 
intention  of  so  securing  to  both  of  the  parties  hereto  the  advantages 
of  a  contract  of  the  general  character  above  set  forth  for  a  term  of 
years,  and  in  consideration  of  the  sum  of  one  dollar  by  each  of  the 
parties  hereto  to  the  other  paid  before  the  delivery  hereof,  it  is  mu- 
tually covenanted  and  agreed  by  and  between  the  respective  parties 
hereto,  and  their  respective  successors,  assigns  and  legal  representa- 
tives, as  follows,  that  is  to  say : 

Article  I. 

In  consideration  of  the  execution  of  this  contract  by  the  Railroad 
Company,  and  in  consideration  of  the  sum  of  one  dollar  to  each  in 
hand  paid  by  the  other,  the  receipt  of  which  is  hereby  acknowledged, 
it  is  mutually  agreed  between  the  parties  hereto  that  the  certain 
Agreement  between  them,  dated  October  1,  1872,  which  is  the  subject 
of  a  certain  suit  in  equity  pending  in  the  Supreme  Court  of  the  State 
of  New  York,  and  all  rights,  privileges,  covenants  and  interests  under 
said  Agreement  and  under  any  other  contracts  between  the  parties 
hereto  prior  to  the  date  of  these  presents,  shall  be  and  are  hereby 
terminated,  canceled  and  brought  to  an  end  on  the  16th  day  of 
December,    1898,    subject    only    to    the    subsequent    enforce- 

5453  ment  of  any  claims  which  may  arise  under  said  Agreement  or 
contracts  between  the  date  of  this  contract  and  the  said  six- 
teenth day  of  December,  1898,  which  claims,  if  any,  are  to  be  enforce- 
able as  well  after  as  before  said  last-mentioned  date ;  it  is  the  explicit 
and  unqualified  understanding  and  agreement  of  the  parties  hereto 
that  the  said  Agreement  of  October  1,  1872,  shall  so  terminate  (sub- 
ject as  aforesaid),  irrespective  of  any  other  provision  of  this  Agree- 
ment or  the  fulfillment  or  nonfulfillment  of  this  Agreement  by  the 
Railroad  Company,  and  that  the  Eailroad  Company  only  enters  into 
this  Agreement  in  consideration  of  the  express  and  unqualified  pro- 
visions of  this  article,  which  are  not  made  dependent  upon  any  other 
provision  of  this  Agreement ;  and  provided,  that  until  said  sixteenth 
day  of  December,  1898,  the  parties  hereto  shall  be  governed,  so  far 
as  said  contract  of  October  1,  1872,  is  concerned,  by  the  decision  of 
the  General  Term  of  the  Supreme  Court  of  the  State  of  New  York, 
entered  in  respect  of  said  contract  on  the  fifteenth  day  of  March, 
1895,  and  that  until  said  sixteenth  day  of  December,  1898,  the  rights 
and  interests  of  the  said  parties  under  said  Agreement  of  October  1, 
1872,  shall  be  as  defined  by  said  General  Term,  and  not  as  defined  by 
any  previous  order  or  judgment  of  said  Court. 

And  it  is  for  like  consideration  mutually  agreed  that  on  the  six- 
teenth day  of  December,  1898  (subject  oniy  to  the  subsequent  con- 
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tinuance  and  final  determination  of  proceedings  (if  any  such  there 
should  be),  instituted  before  said  sixteenth  day  of  December,  1898, 
for  the  breach  or  violation  of  such  judgments  or  injunctions 
5454  between  the  date  of  this  agreement  and  said  sixteenth  day  of 
December,  1898),  the  said  judgment  of  the  said  General  Term 
of  the  Supreme  Court  and  all  and  any  judgments  in  said  action  shall 
be  vacated  and  said  action  dismissed,  and  all  injunctions,  orders  and 
directions  thereunder  vacated,  and  all  bonds  and  undertakings  therein 
discharged  and  released;  and  the  appeals  to  the  Court  of  Appeals 
vacated,  all  without  costs  to  either  party  as  against  the  other. 

Simultaneously  with  the  execution  of  this  Agreement,  the  Kailroad 
Company  and  the  Steamship  Company  have  exchanged  stipulations 
postponing  until  December  16th,  1898,  the  argument  of  the  appeals 
taken  to  the  Court  of  Appeals  by  each  of  said  companies  from  the 
said  judgments  of  the  Supreme  Court  at  General  Term,  and  then 
withdrawing  and  dismissing  said  appeals,  without  costs  to  either 
party  as  against  the  other,  and  the  Steamship  Company  has  caused 
to  be  executed  by  its  attorneys  and  delivered  to  the  Railroad  Company 
stipulations  in  accordance  with  the  preceding  paragraph  of  this 
article  of  this  Agreement. 

It  is  further  mutually  agreed  for  like  consideration  that  each 
party  hereby  releases  the  other  from  any  and  all  claims,  demands, 
losses,  damages  and  causes  of  action  (not  heretofore  reduced  to  judg- 
ment) arising  prior  to  the  date  of  these  presents,  which  either  has, 
or  may  have,  for,  upon  or  by  reason  of  the  making  of  said  Agreement 
of  October  1,  1872,  or  any  alleged  violation  thereof  by  either  party 
thereto. 

Article  II. 

The  Railroad  Company  hereby  concedes  to  the  Steamship 
5455  Company  (so  far  as  its  charter  and  its  contract  with  the 
Columbian  Government  permit)  the  exclusive  privilege  of 
through  billing  at  any  and  all  ports  on  the  Pacific  Ocean  north  of 
Panama,  under  and  during  the  life  of  this  contract  as  hereinafter 
provided,  in  connection  with  the  Railroad  Company,  and  each  and 
every  one  of  its  Atlantic  connecting  lines. 

And  the  Railroad  Company  agrees  (within  the  scope  of  its  powers 
as  above  defined,  and  as  far  as  it  consistently  can  with  its  own  safety 
and  protection  and  its  duties  as  a  common  carrier)  to  co-operate  with 
the  Steamship  Company  in  making  such  rates,  and  in  generally 
taking  such  measures  as  will  afford  to  the  Steamship  Company  pro- 
tection against  interference  or  competition  by  other  steamship  lines 
with  the  traffic  hereby  conceded  to  the  Steamship  Company  north 
of  Panama. 

Article  III. 

Section  "  A." — There  shall  be  maintained  by  the  Steamship  Com- 
pany a  through  line  of  steamers  each  way  between  Panama  and  San 
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Francisco,  and  such  intermediate  ports  at  which  the  Steamship  Com- 
pany now  calls,  as  well  as  any  other  intermediate  ports  whose  traffic 
shall  develop  sufficiently  to  warrant  making  them  ports  of  call;  the 
Steamship  Company  shall,  subject  to  the  perils  of  the  seas,  make  at 
least  three  trips  each  way  per  month  between  Panama  and  San  Fran- 
cisco, and  the  steamers  shall  be  those  now  running  on  the  Steamship 
Company's  line  between  said  ports,  or  others  of  approximately  equal 
capacity  and  speed.  In  case  any  of  the  steamers  engaged  in  the 
above  service  be  lost  or  destroyed,  the  Steamship  Company 

5456  agrees  to  promptly  replace  such  lost  or  disabled  vessel  or  ves- 
sels by  another  or  others  of  approximately  equal  capacity  and 

speed,  so  far  as  necessary  to  maintain  the  service  as  above  prescribed, 
namely,  a  through  line  of  steamers  between  Panama  and  San  Fran- 
cisco, and  the  intermediate  ports  as  aforesaid,  and  the  three  trips 
each  way  per  month  as  aforesaid  by  said  present  steamers  or  others 
of  approximately  equal  capacity  and  speed. 

Section  "  B ." — The  Railroad  Company  shall  maintain  a  line  of 
steamers  each  way  between  New  York  and  Colon,  and  it  shall,  sub- 
ject to  the  perils  of  the  sea,  make  at  least  three  trips  each  way  per 
month  between  New  York  and  Colon,  and  the  steamers  shall  be  those 
now  running  on  the  Eailroad  Company's  Columbian  Line  between 
said  ports,  or  others  of  approximately  equal  capacity  and  speed.  In 
case  any  of  the  steamers  engaged  in  the  above  service  be  lost  or 
destroyed,  the  Railroad  Company  agrees  to  promptly  replace  such 
lost  or  disabled  vessel  or  vessels  by  another  or  others  of  approxi- 
mately equal  capacity  and  speed,  so  far  as  necessary  to  maintain  the 
service  as  above  prescribed,  namely,  a  through  line  of  steamers  be- 
tween New  York  and  Colon  as  aforesaid,  and  the  three  trips  each 
way  per  month  as  aforesaid  by  said  present  steamers  or  others  of 
approximately  equal  capacity  and  speed. 

Section  "  C." — These  two  steamship  lines,  connecting  respectively 
at  Panama  and  Colon  with  the  Panama  Kailroad,  shall  constitute, 
with  said  railroad,  what  shall  be  hereafter  called  the  "  Panama 
Route  "  between  New  York  and  San  Francisco. 

5457  Article  IV. 

The  gross  earnings  of  the  Panama  Route  on  all  freight  business, 
including  specie  or  treasure,  between  New  York  and  San  Francisco, 
carried  over  the  Isthmus  by  the  said  Panama  Route,  shall  be  divided 
as  follows : 

Fifty-five  (55)  per  cent,  to  the  Railroad  Company  for  the  service 
at  and  between  New  York  and  Panama,  and 

Forty-five  (45)  per  cent,  to  the  Steamship  Company,  for  its  service 
between  Panama  and  San  Francisco. 

The  earnings  of  said  "  Panama  Route  "  from  passengers  carried 
between  New  York  and  San  Francisco  shall  be  divided  equally 
between  the  two  companies — fifty  (50)  per  cent,  going  to  each. 
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Article  V. 

All  freight  rates  on  the  West-bound  through  traffic  of  the  "  Panama 
Route,"  i.  e.,  traffic  from  New  York  to  San  Francisco,  shall  be  made 
by  the  Railroad  Company ;  and  all  freight  rates  on  the  East-bound 
through  traffic  of  said  "  Panama  Route,"  i.  e.,  traffic  from  San  Fran- 
cisco to  New  York — shall  be  made  by  the  Steamship  Company. 

Changes  in  the  passenger  rates  at  present  in  force  on  this  route  are 
to  be  made  only  by  mutual  consent. 

This  article  and  the  preceding  article  cover  business  and  traffic 
between  San  Francisco  and  New  York  by  the  Panama  Route,  whether 
originating  at  or  destined  to  San  Francisco  or  New  York  or  other 
points  whatsoever. 

5458  Article  VI. 

The  intention  and  purpose  of  this  agreement  being  to  obtain  for 
the  said  "  Panama  Route  "  all  the  freight  business  that  can  be  secured 
at  reasonable  and  remunerative  rates  and  with  a  view  of  carrying 
out  this  purpose,  it  is  agreed  that  either  party  to  this  agreement  shall, 
at  the  request  of  the  other  party  thereto,  publish  and  make  operative 
such  through  rates  between  New  York  and  San  Francisco  as  will 
compete  with  those  made  operative  by  the  competing  transcontinental 
railroad  lines;  a  failure  to  comply  with  such  request  promptly,  and 
at  most  within  twenty  days  from  the  date  of  its  receipt,  shall  con- 
stitute a  violation  of  this  contract,  and  subject  the  offending  party 
to  the  provisions  of  Article  XX,  treating  of  liability  for  damages 
incurred  by  such  action. 

The  Railroad  Company,  however,  hereby  agrees  that  whenever, 
under  this  provision,  it  puts  in  operation  on  west-bound  traffic  or  calls 
upon  the  Steamship  Company  to  put  into  operation  on  east-bound 
traffic  between  San  Francisco  and  New  York  a  through  rate  of  $8  or 
less  per  ton,  then  the  Steamship  Company  is  to  be  allowed  $3.60  per 
ton  out  of  said  rate — in  lieu  of  the  45  per  cent,  as  stipulated  by 
Article  IV — upon  all  merchandise  thus  carried  at  less  than  $8  per 
ton.;  but  the  Steamship  Company  is  to  be  subject  in  respect  thereto  to 
the  lighterage  charge  of  one  dollar  per  ton,  in  Subdivision  X.  hereof 
referred  to. 

Article  VII. 

If,  during  the  pendency  of  this  contract,  occasion  arises  for 

5459  the  Railroad  Company  to  enter  into  negotiations  with  the  trans- 
continental lines,  or  any  of  them,  for  the  making  of  a  rental 

agreement,  or  of  any  other  similar  agreement  relating  to  the  freight 
traffic  between  the  United  States  ports  on  the  Atlantic  and  the  United 
States  ports  on  the  Pacific,  or  for  joining  any  association  of  the  so- 
called  transcontinental  lines,  it  is  hereby  agreed  that  a  delegate 
designated  by  the  Railroad  Company  is  to  represent  the  "  Panama 
Route  "  in  all  such  negotiations,  or  any  such  association. 
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The  revenue  derived  from  any  such  agreement  or  contract  with  the 
transcontinental  lines  as  is  here  contemplated,  to  be  apportioned  as 
follows,  to  wit : 

To  the  Railroad  Company,  fifty-five  (55)  per  cent,  of  the  total 
revenue,  and 

To  the  Steamship  Company,  forty-five  (45)  per  cent,  of  such 
revenue. 

The  outlays  incurred  in  the  establishment  and  completion  of  such 
Agreement,— which  the  Railroad  Company  is  hereby  empowered  to 
incur  subject  to  due  accounting, — are  to  be  apportioned  between  and 
borne  by  the  Railroad  Company  and  the  Steamship  Company  in  the 
like  proportions,  viz.,  the  Railroad  Company  55  per  cent,  thereof, 
and  the  Steamship  Company  45  per  cent  thereof. 

Article  VIII. 

The  receipts  of  the  joint  traffic  of  the  parties  hereto  between  New 
York  and  the  Pacific  ports  of  Central  America  and  Mexico,  and  vice 
versa,  shall  be  divided  thus : 

5460  The  Steamship  Company  to  receive  for  its  share  of  the  serv- 
ice on  the  Pacific  Coast  forty  (40)  per  cent,  of  the  through 

rates  on  freight,  and  (50)  per  cent,  of  the  passenger  fares. 

The  Railroad  Company  to  receive  for  its  share  of  the  service 
between  Panama  and  New  York  sixty  (60)  per  cent  of  the  through 
rates  on  freight,  and  fifty  (50)  per  cent,  of  the  passenger  fares. 

On  this  route,  viz.,  between  New  York  and  Central  American  and 
Mexican  ports,  and  vice  versa,  changes  in  the  rates  now  in  force,  both 
for  passengers  and  freight,  shall  be  made  only  by  mutual  consent  of 
the  parties  hereto. 

Article  IX. 

During  the  term  of  this  contract  the  Railroad  Company  shall  not, 
directly  or  indirectly,  run  any  steamers  on  the  Pacific  north  of 
Panama,  and  shall,  in  so  far  as  its  charter  and  its  contract  with  the 
Columbian  Government  may  permit,  and  so  far  as  it  can  consistently 
with  its  own  safety  and  protection  under  existing  treaty  stipulations, 
in  every  manner  lawfully  and  reasonably  within  its  power,  promote 
and  protect  the  interests  of  the  Steamship  Company  and  the  lines  of 
steamships  run  by  it  north  of  Panama  in  connection  with  said  rail- 
road, and  especially  against  all  forms  of  competition  whatsoever,  and 
will,  so  far  as  it  is  practicable,  give,  turn  over  to  and  direct  to  the 
steam  lines  of  the  Steamship  Company,  to  the  extent  that  it  can  law- 
fully control  or  influence  the  same,  all  business  destined  to  Pacific 
points   north    of    Panama    originating   on    the    Isthmus   of 

5461  Panama  and  carried  upon  its  railroad,  or  which  may  be  brought 
to  said  Isthmus  by  other  ships  or  lines,  and  especially  will  not, 

so  long  as  the  Steamship  Company  faithfully  performs  the  stipula- 
tions of  this  Agreement,  become  interested  in,  or  divide  with,  any 
other  person  or  corporation,  the  gross  earnings  of  a  through  line  or 
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of  any  through  business  between  New  York  and  San  Francisco,  and 
upon  all  such  through  business  the  full  local  tariff  rates  for  the  time 
being  in  force  for  transportation  across  the  Isthmus  of  Panama  shall 
be  charged  to  all  competing  lines  engaged  in  business  between  New 
York  and  San  Francisco. 

The  Railroad  Company  is  to  have  the  right  to  appoint  and  main- 
tain at  is  own  expense  agents  at  Panama  and  San  Francisco. 

Further,  the  parties  hereto,  each  for  itself,  agree  that  all  freight, 
passengers,  baggage,  specie  and  mail  matter  confided  to  either  for 
transportation  or  in  any  manner  brought  by  the  one  party  to  the 
other  for  the  purpose  of  being  conveyed  over  and  upon  the  whole 
or  any  part  of  said  lines,  shall  be  transported  and  carried  promptly 
and  without  undue  delay. 

During  the  pendency  of  this  present  contract  the  Steamship  Com- 
pany binds  itself  not  to  compete  directly  or  indirectly  with  the  Rail- 
road Company's  Columbian  line  in  Atlantic  waters,  and  especially 
not  to  run  vessels  directly  or  indirectly  from  the  United  States  ports 
on  the  Eastern  shore  of  the  continent  to  Colon,  or  to  the  eastern 
terminal  of  any  of  the  transcontinental  routes. 

The  Steamship  Company  agrees  during  the  pendency  of  this 

5462  contract  in  every  manner  lawfully  and  reasonably  within  its 
power  to  promote  and  protect  the  interests  of  the  Railroad 

Company,  and  especially  against  all  forms  of  competition  what- 
soever ;  the  Steamship  Company  further  agrees  during  the  pendency 
of  this  contract  not  to  divert  the  traffic  to  and  from  any  of  the 
Pacific  ports  North  of  Panama  from  the  Isthmus  route.  And  for 
such  business  the  Steamship  Company  shall  not  enter  into  contracts 
of  any  kind  involving  through  billing  with  any  person,  party  or 
corporation  other  than  the  Panama  Railroad  Company,  nor  shall  the 
Steamship  Company  compete,  directly  or  indirectly  (by  reduced 
rates  or  otherwise)  with  the  "  Panama  Route  "  on  said  business. 

During  the  pendency  of  this  contract,  the  Steamship  Company 
when  taking  merchandise  on  its  vessels  for  shipment  at  any  Pacific 
Coast  port  situated  between  San  Francisco  and  Panama  (and  whether 
such  merchandise  be  destined  to  Atlantic  or  Gulf  ports  of  the 
United  States,  or  to  European  points),  shall  issue  its  through  bills 
on  such  merchandise  only  via  the  Isthmus  of  Panama,  and  it  shall 
not  issue  such  through  bills  at  any  of  those  Pacific  ports  for  any 
of  the  above  described  destinations  via  San  Francisco,  or  via  any 
other  terminal  of  a  transcontinental  route. 

Article  X. 

The  Railroad  Company  shall,  during  the  pendency  of  this  Agree- 
ment and  until  the  extension  of  the  road  to  deep  water,  continue  to 
employ  its  lighters  to  connect  with  the  Steamship  Company's 

5463  vessels  and  the  shore  at  Panama.    The  Railroad  Company 
shall  furnish  lighters  in  sufficient  numbers  to  load  and  unload 

the  ships  with  dispatch;  it  being  the  intent  and  agreement  of  the 
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parties  hereto  that  all  the  lighterage  of  the  Steamship  Company 
at  Panama  shall  be  done  by  the  Railroad  Company.  And  for  such 
lighterage,  the  Steamship  Company  shall  pay  to  the  Railroad  Com- 
pany as  follows: 

$1  in  United  States  currency  for  each  ton  of  freight  or  mail  matter 
coming  from  New  York  and'  going  to  San  Francisco,  or  vice  versa, 
bj  the  Panama  Route,  whether  originating  at  or  destined  to  New 
York  or  San  Francisco  or  other  points. 

$1.25  per  ton  in  United  States  currency  for  all  other  freight  or 
mail  matter. 

1/40  of  one  per  cent,  for  all  specie  or  treasure. 

$1  in  United  States  currency  for  each  passenger. 

It  is  further  agreed  that  should,  during  the  pendency  of  this  con- 
tract, the'  railroad  at  Panama  be  so  extended  or  located  as  to  reach 
deep  water  or  the  Islands  in  the  Bay,  thereby  rendering  lighterage 
no  longer  necessary,  the  Steamship  Company  will  pay  to  the  Railroad 
Company,  in  lieu  of  lighterage  charges  as  provided  above,  such  wharf- 
age dues  as  the  Railroad  Company  may  fix ;  but  such  dues  shall  not 
exceed  $1  United  States  currency  per  ton  for  freight  or  mail  matter, 
1/40  of  one  per  cent,  for  all  specie  or  treasure,  and  $1  in  United 
States  currency  for  each  passenger;  nor  shall  such  wharfage  dues  ex- 
ceed those  paid  for  the  time  being  by  any  other  steamship  lines  for 
similar  service,  nor  shall  any  other  steamship  lines  using  such 
5464  increased  facilities  at  Panama  be  in  anywise  favored  over  or  in 
preference  to  said  Steamship  Company. 

Aeticle  XI. 

During  the  continuance  of  the  present  Agreement  the  Railroad 
Company  shall  have,  free  of  cost,  the  use  of  the  Steamship  Company's 
wharf  at  Colon  and  of  any  and  all  of  its  appurtenances  and  depend- 
encies for  receiving  and  discharging  cargo.  The  Railroad  Company 
until  the  expiration  of  the  present  Agreement  agrees  to  keep  this 
wharf  and  all  its  appurtenances  and  dependencies  at  Colon  in  as  good 
condition  as  when  turned  over  to  said  Railroad  Company  under  this 
stipulation. 

It  is  agreed  further,  that  the  above  wharf  at  Colon  is  to  be  turned 
over  to  the  Railroad  Company  in  proper  and  efficient  condition  satis- 
factory to  both  parties  concerned  herein,  and  is  thereafter  to  be 
maintained  in  the  condition  as  agreed  above  by  the  Railroad  Com- 
pany. 

Article  XII. 

The  Railroad  Company  agrees  to  transport  coal  and  other  supplies 
■exclusively  for  the  use  of  the  Steamship  Company's  steamers  on  the 
Pacific,  from  Colon  to  Panama,  at  $3  per  ton,  and  to  lighter  same  at 
Panama  at  $1  per  ton  additional. 

It  is  agreed  that  the  above  rates  shall  apply  only  to  a  quantity  of 
coal  and  supplies  not  exceeding  25,000  tons  during  one  year,  from  the 
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16th  of  December  of  one  year  to  the  16th  of  December  of  the  year 
following,  and  that  on  any  excess  over  said  quantity  of  25,000  tons, 
the  regular  tariff  rates  may  be  demanded  by  the.  Railroad  Com- 
pany. 
5465  Unless  the  Railroad  Company's  consent  in  writing  be  previ- 
ously obtained,  no  larger  quantity  than  4,000  tons  of  coal  is 
to  be  transported  in  any  one  calendar  month,  and  the  Steamship  Com- 
pany agrees  not  to  store  along  the  tracks  of  the  railroad  at  Panama 
at  any  one  time  a  quantity  of  coal  greater  than  15,000  tons. 

The  Railroad  Company  agrees  to  transport  by  each  steamer  from 
New  York  to  Colon  supplies  exclusively  for  the  use  of  the  Steamship 
Company,  at  the  rate  of  $5  per  ton. 

Article  XIII. 

The  Railroad  Company  will  do  at  its  shops  in  Panama  and  Colon 
such  work  and  repairs  for  the  Steamship  Company  as  the  Steamship 
Company  from  time  to  time  may  request,  and  as  the  Railroad  Com- 
pany can  perform,  without  interference  with  its  own  business, — 
charging  therefor  the  cost  of  labor  and  material  on  the  Isthmus,  with 
ten  per  cent,  added  thereto. 

Article  XIV. 

The  Railroad  Company  will  furnish  to  the  Steamship  Company, 
in  connection  with  its  business,  free  of  all  charge,  the  use  of  all  tele- 
graphic facilities  owned  or  to  be  owned  or  controlled  by  the  Rail- 
road Company  on  the  Isthmus,  it  being  agreed  that  its  own  use  of 
such  telegraph  shall,  for  the  management  of  its  road,  take  precedence 
of  all  other  business. 

Article  XV. 

The  officers  and  employees  of  the  Steamship  Company  shall  be 
carried  between  Panama  and  Colon  free,  and  between  New  York  and 

Panama  or  Colon  at  the  rate  of  ten  dollars  for  each  passenger, 
5466        The  officers  and  employees  of  the  Railroad  Company  shall 

be  carried  between  Panama  and  San  Francisco  at  the  rate  of 
twenty  dollars  for  each  passenger. 

Article  XVI. 

All  damages  caused  by  loss  of  goods  or  injury  thereto  or  delay  in 
their  transportation,  or  loss  of  or  injuries  or  delay  to  passengers, 
shall  be  paid  by  the  party  on  whose  lines  the  loss  or  damage  or  delay 
occurred  when  the  same  can  be  located.  If  the  same  cannot  be 
located,  the  Railroad  Company  and  the  Steamship  Company  shall 
contribute  thereto  in  proportion  to  the  distribution  herein  established 
between  the  Railroad  Company  and  the  Steamship  Company  of  the 
freight  on  the  property  or  passage  money  of  the  passenger  concerned. 
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Article  XVII. 

The  carriage. or  transportation  of  salt,  coal  and  grain  (except 
barley  in  bags  between  United  States  points)  is  hereby  exempted 
from  the  operation  of  this  contract,  and  each  of  the  contracting 
parties  reserves  its  full  liberty  as  to  the  carriage  or  transportation  of 
these  articles. 

Article  XVIII. 

If  during  the  pendency  of  this  contract  the  Panama  Eailroad  Com- 
pany shall  determine  to  pro  vide,  elevators  and  other  plant  necessary 
for  the  handling  and  transportation  of  grain  across  the  Isthmus  in 
bulk,  the  Steamship  Company  is  to  be  invited  to  join  in  the  forming 
of  a  transportation  route  for  such  grain  between  San  Francisco 

5467  and  other  North  Pacific  ports  and  Europe.     Should  the  Steam- 
ship Company  not  avail  itself  of  this  offer,  and  elect  not  to 

engage  in  this  business^or  in  case  it  is  found  that  the  Steamship  Com- 
pany's tonnage  is  inadequate  to  meet  the  necessities  of  this  grain 
traffic,  then  the  Panama  Railroad  Company  shall  be  at  liberty  to  con- 
tract with  any  other  corporation  or  parties  for  the  carriage  of  such 
grain  by  steam  or  sailing  vessels  from  San  Diego  and  other  Pacific 
ports  north  of  said  port  to  Panama. 

And  the  Panama  Eailroad  Company  shall  be  further  authorized  to 
deliver  to  said  vessels  engaged  in  this  grain  trade  return  cargo  at 
Panama  under  the  following  conditions  and  limitations :  Such  cargo 
is  to  be  obtained  outside  of  the  United  States  and  is  to  consist  only 
of  coarse  and  rough  goods  carried  at  low  through  rates  in  competi- 
tion with  the  Cape  Horn  or  Magellan  route.  The  articles  contem- 
plated by  the  present  clause  are :  Cement,  brick,  tiles  and  other  rough 
building  material,  rough  castings,  tin  plate,  as  well  as  other  articles 
that  may  be  added  after  full  consultation  and  with  the  assent  of  the 
Steamship  Company,  and  it  is  hereby  declared  the  intention  of  both 
parties  that  freight  carried  under  this  clause  shall  be  such  as  could 
in  no  case  go  over  the  Isthmus  route  at  remunerative  rates  through 
the  regular  channels.  And  that  under  this  clause  there  shall  not  be 
lodged  or  exercised  any  power  to  compete  with  or  to  diminish  the 
regular  traffic  of  the  Isthmus  route  in  any  way  whatever,  but  that 
its  full  scope  shall  be  solely  to  divert  heavy  and  coarse  goods  such  as 
are  usually  carried  at  low  freight  rates  by  sailing  vessels  around 
Cape  Horn. 

5468  And  it  is  hereby  expressly  provided  and  agreed  that  the 
steamers  engaged  in  this  grain  trade  in  connection  with  the 

Panama  Railroad  are  not  to  call  or  trade  at  any  of  the  intermediate 
ports  between  Panama  and  San  Diego,  and  the  Panama  Railroad 
binds  itself  to  insert  a  provision  to  that  effect  in  any  charters  or  con- 
tracts that  it  may  make  with  owners  of  vessels  or  with  other  parties 
for  the  carrying  on  of  such  grain  trade. 
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Article  XIX. 

It  is  mutually  agreed  that  the  term  "  ton,"  as  used  in  this  agree- 
ment, shall  mean  two  thousand  two  hundred  and  forty  (2,240) 
pounds  avdp.,  or  forty  (40)  cubic  feet  measurement  when  so  taken 
by  the  ships,  unless  otherwise  expressly  provided  herein. 

Article  XX 

Any  and  all  questions  that  shall  or  may  arise  touching  this  Agree- 
ment or  the  construction  thereof,  or  as  to  any  other  matters  and  things 
to  be  done  or  performed  by  either  of  the  parties  hereto,  as  to  which 
the  parties  hereto  cannot  agree,  shall  be  submitted  to  the  decision 
and  award  of  three  arbitrators,  who  shall  be  disinterested  persons, 
having  experience  in  railway  and  steamship  management,  and  who 
shall  be  chosen,  one  by  each  of  the  parties  hereto,  and  the  third  by 
the  two  so  chosen.  At  any  time  after  the  giving  of  notice  of  viola- 
tion, as  herein  prescribed,  either  party  may  name  an  arbitrator 

5469  and  give  written  notice  thereof  to  the  other  party;  and  if 
either  party  shall  fail  or  omit  to  name  an  arbitrator  within 

fifteen  days  after  written  notice  of  the  selection  of  an  arbitrator  by 
the  other  (which  arbitrator,  however,  shall  not  be  selected  until  after 
the  expiration  of  thirty  days'  notice  next  herein  referred  to),  the 
arbitrator  named  by  the  party  giving  such  notice  shall  name  an  arbi- 
trator for  and  on  behalf  of  the  party  so  failing  or  omitting,  who  shall 
have  the  same  power  and  authority  as  though  he  had  been  chosen 
and  named  by  such  party,  and  the  decision  and  award  of  any  two 
of  such  arbitrators  in  respect  of  the  matters  so  submitted  to  them 
shall  be  binding  and  conclusive  upon  the  parties;  and  each  of  the 
parties  hereto  does  bind  itself  and  its  successors  faithfully  to  abide 
by  and  carry  out  any  award  so  made  by  any  two  of  the  arbitrators 
appointed  as  above. 

The  Railroad  Company,  if  it  shall  consider  that  any  of  the  above 
clauses  have  been,  as  to  the  spirit  or  letter,  violated  by  the  Steam- 
ship Company,  or  the  Steamship  Company,  if  it  shall  consider  that 
any  of  the  above  clauses  have  been,  as  to  the  spirit  or  letter,  violated 
by  the  Railroad  Company,  may  notify  the  other  party  to  this  agree- 
ment that  it  charges  such  other  party  with  a  violation  thereof,  speci- 
fying the  particular  charge  or  charges  of  violation  thereof  so  made. 
The  Company  charged  with  said  violation,  in  case  within  thirty  days 
after  its  receipt  of  such  notice  it  denies  such  alleged  violation  thereof, 
hereby  agrees  to  have  the  question  thus  raised  decided  by  the  arbi- 
trators as  herein  provided.    These  arbitrators  shall  determine, 

5470  first,  as  to  the  actual  fact  of  the  alleged  violation,  and  sec- 
ondly, upon  the  actual  amount  of  money  damages  to  be  paid  by 

the  party  found  guilty  of  said  violation  to  the  party  making  the 
charge,  or  the  particular  thing  to  be  done  or  to  be  refrained  from 
being  done  by  such  guilty  party ;  and  such  amount  shall  be  paid  or 
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such  award  shall  be  complied  with  within  ten  days  of  the  rendering 
of  such  award.  The  two  parties  both  agree  to  furnish  to  the  arbi- 
trators any  paper,  instrument  or  book  in  their  possession  which  said 
arbitrators  may  request  them  to  produce.  Should  any  arbitration 
fail  for  any  cause,  then  such  proceedings  as  above  prescribed  may  be 
taken  de  novo  by  either  party  to  this  agreement. 

Article  XXI. 

The  Steamship  Company  shall  make  over  and  deliver  to  the  Rail- 
road Company,  charter-parties  of  even  date  with  the  present  instru- 
ment, at  the  nominal  rate  of  one  dollar  per  month,  and  unconditional 
in  terms  of  the  following  steamers  belonging  to  said  Company,  and 
now  running  or  to  be  run  betwen  Panama  and  San  Francisco  under 
this  contract,  to  wit,  the  Acapulco,  the  San  Jose,  the  City  of  Sydney, 
the  Colon,  the  San  Bias  and  the  San  Juan,  and  agrees  to  likewise 
make  over  and  deliver  to  the  Railroad  Company  like  charters  of  any 
other  steamers  placed  upon  said  service  under  the  provisions  of 
Section  "A"  of  Article  III  of  this  contract,  simultaneously  with  the 
placing  of  the  same  upon  said  service. 

It  is  hereby  further  agreed  that  as  long  as  the  Steamship  Company 
performs  punctually  and  regularly  three  trips  per  month  in 
5471    each  direction  under  and  according  to  the  provisions  of  Sec- 
tion "A,"  Article  III,  of  this  contract,  then  these  charters  are 
to  remain  unenforceable. 

But  if  the  Steamship  Company,  from  any  cause  except  the  act  of 
God,  or  the  public  enemy,  or  arising  from  the  perils  of  the  sea,  omits 
two  sailings  in  any  one  calendar  month  during  the  continuance  of 
this  contract,  then  the  above  charters  are,  as  to  all  or  any  one  or 
more  of  said  steamers,  at  the  Railroad  Company's  option,  to  become 
enforceable,  and  the  Railroad  Company  shall  have,  and  is  hereby 
given  the  absolute  right  and  power  to  run  said  vessels,  or  any  of 
them,  on  the  aforesaid  described  route  and  service,  calling  at  all 
ports  between  .Panama  and  San  Francisco,  and  vice  versa,  for  the 
account  and  risk  of,  and  at  the  expense  of  said  Steamship  Company, 
during  the  unexpired  portion  of  this  contract;  it  being  the  express 
intent  and  agreement  of  the  parties  hereto  that  the  covenants  of  this 
article  shall  be  specifically  enforceable,  and  that  breach  thereof 
cannot  be  adequately  compensated  in  damages. 

The  Steamship  Company  agrees,  in  the  contingency  aforesaid, 
peacefully  to  .surrender  to  the  Railroad  Company,  upon  its  demand 
in  writing,  the  said  steamers,  or  any  of  them,  without  the  interven- 
tion of  any  Court  or  legal  proceedings  of  any  kind  whatsoever;  the 
Steamship  Company  hereby  irrevocably  giving  the  Railroad  Com- 
pany all  the  power  and  authority  needful  in  the  premises,  in  order 
that  the  Railroad  Company  may  take  possession  of  said  steamers,  or 
of  any  one  or  more  of  them,  and  operate  them,  or  any  one  or 
more  of  them,  under  the  provisions  and  terms  of  the  charter-parties 
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5472  hereto  annexed ;  and  it  is  expressly  agreed  that  in  case  of  any 
conflict  of  opinion  or  doubt  as  to  the  respective  rights  of  the 

parties  hereto  under  this  clause,  until  such  rights  are  finally  estab- 
lished by  the  judgment  and  decree  of  a  competent  court,  or  by  arbi- 
tration in  the  manner  hereinbefore  provided,  the  Steamship  Company 
or  its  successors  will  not,  in  the  contingency  herein  contemplated, 
hold  said  ships  as  against  any  demand  of  said  Eailroad  Company, 
and  will  not  prevent  or  hinder  the  use  of  the  same  by  the  Eailroad 
Company  in  the  manner  or  in  the  business  contemplated  by  this 
Agreement. 

Article  XXII. 

The  Railroad  Company  shall  make  over  and  deliver  to  the  Steam- 
ship Company,  charter-parties  of  even  date  with  the  present  instru- 
ment, at  the  nominal  rate  of  one  dollar  per  month  and  unconditional 
in  terms,  of  the  following  steamers  belonging  to  said  Railroad  Com- 
pany and  now  running  or  to  be  run  between  New  York  and  Colon 
under  this  contract,  to  wit,  the  Allianca,  the  Advance  and  the 
Finance,  and  agrees  to  likewise  make  over  and  deliver  to  the  Steam- 
ship Company  like  charters  of  any  other  steamers  placed  upon  said 
service  under  the  provisions  of  Section  "  B  "  of  Article  III.  of  this 
contract,  simultaneously  with  the  placing  of  the  same  upon  said 
service. 

It  is  hereby  further  agreed  that  as  long  as  the  Railroad  Company's 
Columbian  line  performs  punctually  and  regularly  at  least  three 
trips  per  month  in  each  direction,  under  and  according  to  the  pro- 
visions of  Section  "  B  "  of  Article  III.  of  this  contract,  then  these 
charters  are  to  remain  unenforceable. 

But  if  the  Railroad  Company  from  any  cause  except  the  act 

5473  of  God,  or  the  public  enemy,  or  arising  from  the  perils  of  the 
sea,  omits  two  sailings  in  any  one  calendar  month  during  the 

continuance  of  this  contract,  then  the  above  charters  are,  as  to  all  or 
any  one  or  more  of  said  steamers,  at  the  Steamship  Company's  option 
to  become  enforceable,  and  the  Steamship  Company  shall  have  and 
is  hereby  given  the  absolute  right  and  power  to  run  said  vessels,  or 
any  of  them,  on  the  aforesaid  described  route  and  service,  between 
New  York  and  Colon,  and  vice  versa,  for  the  account  and  risk  of,  and 
at  the  expense  of  said  Railroad  Company,  during  the  unexpired  por- 
tion of  this  contract,  it  being  the  express  intent  and  agreement  of 
the  parties  hereto  that  the  covenants  of  this  article  shall  be  specific- 
ally enforceable  and  that  breach  thereof  cannot  be  adequately  com- 
pensated in  damages. 

The  Railroad  Company  agrees  in  the  contingency  aforesaid,  peace- 
fully to  surrender  to  the  Steamship  Company,  upon  its  demand  in 
writing,  the  said  steamers,  or  any  of  them,  without  the  intervention 
of  any  court  or  legal  proceedings  of  any  kind  whatsoever ;  the  Rail- 
road Company  hereby  irrevocably  giving  the  Steamship  Company 
all  the  power  and  authority  needful  in  the  premises,  in  order  that 
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the  Steamship  Company  may  take  possession  of  said  steamers,  or  of 
any  one  or  more  of  them,  and  operate  them,  or  any  one  or  more  of 
them,  under  the  provisions  and  terms  of  the  charter-parties  hereto 
annexed;  and  it  is  expressly  agreed  that  in  case  of  any  conflict  of 
opinion  or  doubt  as  to  the  respective  rights  of  the  parties  hereto 
under  this  clause,  until  such  rights  are  finally  established  by  the 
judgment  and  decree  of  a  competent  court,  or  by  arbitration 

5474  in  the  manner  hereinbefore  provided,  the  Railroad  Company, 
or  its  successors  will  not,  in  the  contingency  herein  contem- 
plated, hold  said  ships  as  against  any  demand  of  said  Steamship 
Company,  and  will  not  prevent  or  hinder  the  use  of  the  same  by  the 
Steamship  Company  in  the  manner  or  in  the  business  contemplated 
by  this  Agreement. 

Article  XXIII. 

For  all  joint  business  transacted  under  this  contract  or  for  all 
services  or  material  furnished  by  the  parties  thereto  to  each  other, 
there  shall,  except  as  herein  otherwise  expressly  provided  for,  be 
rendered  at  New  York  a  monthly  account  on  the  25th  day  of  each 
month  for  the  business  of  the  preceding  month,  such  statement  to 
cover  all  business  of  the  precedingjnonth,  cleared  during  said  month, 
and  the  sums  due  shall  be  paid  on  that  date  to  the  creditor  company. 

Article  XXIV. 

It  is  understood  that  the  Steamship  Company,  notwitnstanding 
anything  in  this  Agreement  contained,  is  to  be  at  liberty  to  run  and 
load  the  steamships  City  of  Para  and  Colombia,  for  their  return  voy- 
ages to  New  York  from  Colon  on  the  round  voyages  now  pending. 

It  is  understood  and  agreed  that  the  Railroad  Company,  anything 
herein  contained  to  the  contrary  notwithstanding,  is  to  be  at  liberty 
to  load  and  run  steamers  as  follows : 

Allianca  to  sail  from  New  York  on  December  20th;  Advance  to  sail 
from  New  York  December  30th ;  these  ships  to  take  cargo  for 

5475  San  Francisco,  to  be  delivered  to  the  Railroad  Company's 
steamer  Washtenaw,  sailing  from  Panama  on  or  about  Janu- 
ary 12th,  1896.    The  Finance  to  complete  her  round  voyage  now 
pending. 

The  Railroad  Company's  steamer  City  of  Everett,  now  at  sea,  to 
arrive  at  Panama  on  or  about  December  16th,  to  load  and  return  to 
San  Francisco  with  the  San  Francisco  cargoes  out  from  New  York, 
brought  to  the  Isthmus  by  Columbian  Line  steamers  of  November 
30th  and  December  10th,  1895,  the  New  York  cargo  brought  by  said 
Steamer  City  of  Everett  to  be  delivered  at  Colon  to  the  Columbian 
Line  ships  to  be  taken  by  them  to  New  York. 

The  Railroad  Company's  steamer  Washtenaw  to  sail  from  San 
Francisco  for  Panama  on  or  about  December  17th,  taking  San  Fran- 
cisco cargo  for  New  York,  to  be  delivered  at  Colon  to  the  Columbian 
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Line  ships,  to  be  taken  by  them  to  New  York;  said  steamer  Wash- 
tenaw to  sail  on  her  return  voyage  to  San  Francisco  on  or  about 
January  12th,  1896,  taking  New  York  cargo  bound  for  San  Fran- 
cisco, brought  to  Colon  by  the  Columbian  Line  steamers  AlUanca, 
from  New  York  December  20th,  and  Advance,  from  New  York, 
December  30th,  1895. 

Article  XXV. 

This  contract,  except  as  herein  otherwise  expressly  prescribed,  shall 
remain  in  force  for  three  years  from  the  16th  day  of  December,  1895, 
and  for  the  further  period  of  two  years  after  the  expiration  of  such 
period  of  "three  years  if  the  Steamship  Company  should  so  elect,  and 
if  it  shall  have  given  written  notice  of  such  election  to  the  Railroad 
Company  at  least  ninety  days  before  the  expiration  of  the  first  three 
years'  term. 

5476  In  witness  whereof,  the  said  parties  hereto  have  caused  this 
instrument  to  be  signed  in  their  corporate  names  by  their 

respective  Presidents,  and  their  respective  corporate  seals  to  be  here- 
unto affixed  and  attested  by  their  respective  Secretaries,  all  there- 
unto duly  authorized  by  resolutions  of  their  respective  Boards  of 
Directors,  the  day  and  year  first  hereinabove  written. 

Panama   Railroad   Company,    4 
By  J.  Edward  Simmons,  President. 

Witness  as  to  the  Panama  Railroad  Company, 

Wm.  Nelson  Cromwell, 
By  E.  A.  Drake,  Secretary. 
(Corporate  Seal.) 

The  Pacific  Mail  Steamship  Company, 
By  C.  P.  Huntington,  President. 

Witness  as  to  the  Pacific  Mail  Steamship  Company, 

Wm.  Nelson  Cromwell, 
By  E.  A.  Drake,  Secretary. 
(Corporate  Seal.) 

State  of  New  York,  1      , 

County  of  New  York,  j 
On  this  16th  day  of  December,  1895,  before  me  personally  appeared 
J.  Edward  Simmons,  personally  known  to  me  to  be  the  indi- 

5477  vidual  who  subscribed  the  within  instrument  for  and  in  behalf 
of  The  Panama  Railroad  Company,  who,  being  by  me  duly 

sworn,  did  depose  and  say :  That  he  resided  in  New  York  City ;  that 
he  was  the  President  of  the  said  Corporation ;  that  he  knew  the  cor- 
porate seal  of  the  said  Corporation ;  that  the  seal  affixed  to  the  said 
instrument  was  such  corporate  seal,  and  that  the  said  instrument  was 
signed  by  him  and  sealed  in  behalf  of  the  said  Corporation  by  author- 
ity of  its  Board  of  Directors;  and  the  said  J.  Edward  Simmons 
acknowledged  the  said  instrument  to  be  the  act  and  deed  of  the  said 
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Corporation,  and  that  the  same  was  executed  by  said  Corporation 
freely  and  voluntarily  for  the  purposes  therein  mentioned. 

Edwahd  T.  McLaughlin,  Jr., 
(Notarial  Seal.)  Notary  Public,  New  York  County. 

State  of  New  York,  i 

iSS  * 

County  of  New  York,  J 
On  this  16th  day  of  December,  1895,  before  me  personally  appeared 
E.  A.  Drake,  personally  known  to  me  to  be  the  individual  who  sub- 
scribed the  within  instrument  for  and  in  behalf  of  The  Panama  Bail- 
road  Company,  who,  being  by  me  duly  sworn,  did  depose  and  say : 
That  he  resided  in  New  York  City ;  that  he  was  the  Secretary  of  the 
said  Corporation;  that  he  knew  the  corporate  seal  of  the  said  Cor- 
"poration ;  that  the  seal  affixed  to  the  said  instrument  was  such  corpor- 
ate seal,  and  that  the  said  instrument  was  signed  and  sealed  by  him 
in  behalf  of  the  said  Corporation  by  authority  of  its  Board  of  Direc- 
tors ;  and  the  said  E.  A.  Drake  acknowledged  the  said  instru- 
5478    ment  to  be  the  act  and  deed  of  the  said  Corporation,  and  that 
the  same  was  executed  by  said  Corporation  freely  and  volun- 
tarily for  the  purposes  therein  mentioned. 

Edward  T.  McLaughlin,  Jr., 
(Notarial  Seal.)  Notary  Public,  New  York  County. 


ss : 


State  or  New  York, 

County  of  New  York, 

On  this  16th  day  of  December,  1895,  before  me  personally  appeared 
C.  P.  Huntington,  personally  known  to  me  to  be  the  individual  who 
subscribed  the  within  instrument  for  and  in  behalf  of  The  Pacific 
Mail  Steamship  Company,  who,  being  by  me  duly  sworn,  did  depose 
and  say :  That  he  resided  in  New  York  City ;  that  he  was  the  Presi- 
dent of  the  said  Corporation ;  that  he  knew  the  corporate  seal  of  the 
said  corporation ;  that  the  seal  affixed  to  the  said  instrument  was  such 
corporate  seal,  and  that  the  said  instrument  was  signed  by  him  and 
sealed  in  behalf  of  the  said  Corporation  by  authority  of  its  Board 
of  Directors;  and  the  said  C.  P.  Huntington  acknowledged  the  said 
instrument  to  be  the  act  and  deed  of  the  said  Corporation,  and  that 
the  same  was  executed  by  said  Corporation  freely  and  voluntarily 
for  the  purposes  therein  mentioned. 

Edward  T.  McLaughlin,  Jr., 

(Notarial  Seal.)  Notary  Public,  New  York  County. 


ss: 


5479     State  or  New  York, 

County  of  New  York, 
On  this  16th  day  of  December,  1895,  before  me  personally  appeared 
W.  H.  Lane,  personally  known  to  me  to  be  the  individual  who  sub- 
scribed the  within  instrument  for  and  in  behalf  of  The  Pacific  Mail 
Steamship  Company,  who,  being  by  me  duly  sworn,  did  depose  and 
say :  That  he  resided  in  New  York  City ;  that  he  was  the  Secretary 
of  the  said  Corporation ;  that  he  knew  the  corporate  seal  of  the  said 
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Corporation;  that  the  seal  affixed  to  the  said  instrument  was  such 
corporate  seal,  and  that  the  said  instrument  was  signed  and  sealed 
by  him  in  behalf  of  the  said  Corporation  by  authority  of  its  Board  of 
Directors ;  and  the  said  W.  H.  Lane  acknowledged  the  said  instrument 
to  be  the  act  and  deed  of  the  said  Corporation,  and  that  the  same  was 
executed  by  said  Corporation  freely  and  voluntarily  for  the  purposes 
therein  mentioned. 

(Notarial  Seal.)  Edward  T.  McLaughlin,  Jr., 

Notary  Public,  New  York  County. 

5480  Extract  from  Minutes  or  Regular  Meeting  or  the  Board 

or  Directors  of  the  Panama  Railroad  Compay,  held  in 
the  City  or  New  York,  December  12th,  1895. 

Resolved,  That  the  proposed  Agreement  between  the  Panama  Rail- 
road Company  and  the  Panama  Mail  Steamship  Company,  as  ini- 
tialed and  approved  by  the  respective  Counsel  of  the  Companies, 
Messrs.  Cromwell  and  Tweed,  is  hereby  ratified,  approved  and 
adopted,  said  agreement  being  as  follows: 

And  the  President  and  Secretary  of  this  Company  are  hereby 
fully  authorized  and  empowered  to  execute,  acknowledge  and  deliver, 
for  and  in  behalf  of  this  Company,  and  under  its  corporate  seal,  the 
Agreement  aforesaid,  together  with  the  several  Charter  Parties  and 
Stipulations  provided  by  said  Agreement  to  be  made  and  delivered 
at  this  time,  or  any  time  hereafter,  by  this  Company;  such  Charter 
Parties  and  Stipulations  to  be  in  such  form  and  terms  as  to  the 
Executive  Committee  may  seem  proper,  in  order  to  carry  out  said 
Agreement;  and  said  Officers  are  also  fully  authorized  and  empow- 
ered to  do  all  acts  and  things  which  they  may  deem  necessary  or 
proper  to  effectuate  the  completion  of  said  Agreement  and  the  full 
establishment  of  the  same. 

I  hereby  certify  the  foregoing  to  be  a  true  and  correct  copy  of  the 
Resolution  adopted  by  the  Board  of  Directors  of  the  Panama  Rail- 
road Company  at  a  meeting  thereof  held  on  December  12,  1895,  duly 
called  and  held,  and  that  the  Agreement  therein  referred  to.  is  as 
hereto  annexed. 

Witness  my  hand  and  official  seal  this  16th  day  of  December,  1895. 

[corporate  seal.]  E.  A.  Drake,  Secretary. 

5481  Extract  from  the  Minutes  of  a  Special  Meeting  of  the 

Boabd  of  Directors  of  the  Pacific  Mail  Steamship  Com- 
pany, held  at  No.  35  Wall  Street,  in  the  City  of  New  York, 
Saturday,  December  14th,  1895,  at  12  o'clock  noon — A  Quorum 
Being  Present  and  Assenting  : 

Resolved,  That  the  Agreement  between  the  Panama  Railroad  Com- 
pany and  this  Company,  which  has  been  prepared  by  Counsel  and  is 
now  submitted  to  this  Board,  be  and  the  same  is  hereby  approved, 
and  that  the  President  and  Secretary  of  this  Company  be,  and  they 
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are  hereby  authorized  to  execute  said  Agreement  under  the  corporate 
seal  of  this  Company,  and  to  acknowledge  and  deliver  the  same,  and 
to  execute,  acknowledge  and  deliver  charter  parties  as  prescribed  in 
said  Agreement,  and  to  do  such  other  acts  and  things  as  they  may 
deem  necessary  or  proper  to  carry  out  said  Agreement. 

Attest : 

A  true  copy.  W.  H.  Lane,  Secretary. 

[SEAL  OF  PACIFIC  HAIL  STEAMSHIP  COMPANY".] 

5482  Q.  Now,  without  going  into  them  in  detail,  the  Panama 
Railroad   Company  had   made   contracts   at   different  times 

previous  to  that,  hadn't  they  ? 

A.  They  had. 

Q.  I  mean  with  the  Pacific  Mail  Steamship  Companv? 

A.  Yes. 

Q.  How  far  back  did  this  route  between  New  York  and  San  Fran- 
cisco go  into  operation? 

A.  It  was  the  first  transcontinental  route.     It  was  opened  in  1850. 

Q.  In  connection  then  with  the  Pacific  Mail  ? 

A.  No ;  the  Pacific  Mail  was  not  then  in  operation. 

Q.  When  did  the  Pacific  Mail  become  a  part  of  the  route? 

A.  I  couldn't  tell  positively  without  looking  back  on  the  records. 

Mr.  Lovett.  What  was  that? 

Mr.  Severance.  I  asked  him  how  long  ago  the  Pacific  Mail  became 
a  part  of  the  Panama  route.  He  said  the  Panama  route  was  opened 
in  1850  to  the  Pacific  coast,  to  San  Francisco,  but  the  Pacific  Mail 
was  not  then  in  operation;  and  I  asked  him  what  time  the  Pacific 
Mail  became  a  part  of  it,  and  he  said  he  was  unable  to  tell. 

Q.  I  will  ask  you  whether  it  is  as  far  back  as  1870. 

A.  We  have  a  contract  with  them  dated  1872,  of  which  I  have  the 
original  here,  so  that  I  know  our  relations  existed  at  that  time. 

Q.  That  is  far  enough  back.  And  various  contracts  were  made, 
beginning  in  1872,  of  which  you  had  knowledge  ? 

A.  Yes. 

Q.  And  of  which  you  have  the  originals  in  your  possession  ? 

A.  The  originals  are  in  my  possession  now. 

[Pamphlet  marked  Complainant's  Exhibit  180  (Rossbottom).] 

Q.  I  show  you  Complainant's  Exhibit  180.     Is  this  a  copy 

5483  of  the  supplemental  contract  with  the  Panama  Railroad  Com- 
pany? 

A.  It  is. 

Q.  With  the  Pacific  Mail  Steamship  Company,  dated  June  11, 
1902? 

A.  It  is. 

Q.  You  have  the  original  here  in  Court? 

A.  I  have. 

Mr.  Severance.  By  consent  this  copy  is  offered  in  lieu  of  the  orig- 
inal, with  the  same  force  and  effect. 

Mr.  Lovett.  Yes. 
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Complainant's  Exhibit  180  (Eossbottom)  is  as  follows : 
Complainant's  Exhibit  180.     (Rossbottom.) 
"  The  Panama  Route." 

SUPPLEMENTAL    CONTRACT   BETWEEN    THE    PANAMA    RAILROAD    COMPANT 

and 

THE  PACIFIC    MAIL   STEAMSHIP   COMPANY. 

Dated  June  11,  1902. 

This  memorandum  of  an  agreement,  made  and  entered  into  this 
eleventh  day  of  June,  1902,  by  and  between  the  Panama  Railroad 
Company,  a  corporation  duly  chartered  by  and  organized  under  the 
laws  of  the  State  of  New  York,  and  hereinafter  called  the  Railroad 
Company,  party  of  the  first  part,  and  the  Pacific  Mail  Steamship  Com- 
pany, also  a  corporation  duly  chartered  by  and  organized  under  the 
laws  of  said  State,  and  hereinafter  called  the  Steamship  Company, 
party  of  the  second  part,  witnesseth,  that 

5484  Whereas,  the  parties  hereto  have  entered  into  another  Agree- 
ment, bearing  even  date  herewith,  for  the  purpose  of  regulating 

the  traffic  arrangements  between  them,  and  hereinafter  called  the 
Traffic  Agreement;  and 

Whereas,  a  suit  is  now  pending  before  the  Supreme  Court  of  the 
Republic  of  Colombia,  brought  by  the  Attorney-General  of  said  Re- 
public against  the  Railroad  Company,  to  compel  the  Railroad  Com- 
pany to  grant  to  all  carriers  the  privilege  of  issuing  through  bills  of 
lading  over  its  line  of  railroad,  and  to  forbid  it  to  give  to  any  carrier 
special  privileges  or  advantages  in  respect  of  transportation  of  goods 
over  said  railroad ;  and 

Whereas,  carriers  of  goods  and  passengers  from  Panama  to  points 
upon  the  Pacific,  north  of  said  City,  may  enter  into  competition  with 
the  Panama  Route,  and  may  embarrass  the  operations  of  said  route, 
and  it  may  be  necessary  for  the  proper  conduct  of  the  business  that 
other  independent  means  of  transportation  from  Panama  to  points  on 
the  Pacific,  south  of  said  City,  should  be  provided, 

Now,  therefore,  in  consideration  of  the  premises,  and  of  the  sum  of 
One  Dollar  by  each  of  the  parties  hereto  to  the  other  in  hand  paid, 
and  of  other  good  and  valuable  considerations,  the  receipt  whereof  is 
hereby  acknowledged,  and  of  the  making  of  said  Traffic  Agreement, 
and  of  the  various  covenants  of  the  respective  parties  hereinafter  con- 
tained, the  parties  aforesaid  have  covenanted  and  agreed,  and  do 
hereby  covenant  and  agree  to  and  with  each  others  as  follows : 

5485  First.  The  Railroad  Company  and  the  Steamship  Company 
will  co-operate  in  defending,  or  procuring  the  dismissal  of,  the 

said  suit  now  pending  before  the  Supreme  Court  of  the  Republic  of 
Colombia,  and  will  contribute  in  the  proportion  of  55  per  cent  by 
the  Railroad  Company  and  45  per  cent  of  the  Steamship  Company  to 
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the  expenses  hereafter  and  during  the  operation  of  said  Traffic  Agree- 
ment incurred  for  counsel  in  connection  with  the  defense  of  said  suit 
or  with  such  efforts  to  procure  the  dismissal  thereof. 

Second.  If  the  Railroad  Company  should  not,  on  account  of  its 
inability  to  do  so,  or  for  any  other  reason,  give  to  the  Steamship  Com- 
pany the  exclusive  privilege  of  issuing  through  bills  of  lading  over 
its  line  of  railroad,  to  and  from  the  ports  referred  to  in  the  first  para- 
graph of  Art.  1  of  said  Traffic  Agreement,  in  connection  with  the 
Railroad  Company  and  each  and  every  one  of  its  Atlantic  connecting 
lines,  then  the  Steamship  Company  shall  be  entitled,  at  its  option,  to 
terminate  said  Traffic  Agreement  upon  giving  written  notice  to  the 
Railroad  Company  of  its  election  so  to  terminate  the  same. 

Third.  Upon  the  execution  of  the  said  Traffic  Agreement  by  the 
parties  hereto  the  Railroad  Company  is  to  forthwith  give  notice  to  all 
steamship  lines  running  steamers  between  Panama  and  ports  on  the 
Pacific  Coast  north  thereof  other  than  the  Pacific  Mail  Steamship 
Company,  that  upon  the  expiration  of  ninety  days  from  the  giving 
of  such  notice  the  Railroad  Company  will  cease  to  through  bill  with 
the  steamship  lines  so  notified,  or  either  or  any  of  them,  in  respect 

of  the  transportation  of  merchandise  on  the  Pacific  Coast  north 
5480     of  Panama,  and  the  parties  hereto  shall  endeavor  to  procure 

arrangements  between  such  other  steamship  lines  so  notified 
and  the  parties  hereto  for  a  division  of  territory  under  which  the 
transportation  of  merchandise  on  the  Pacific  Coast  north  of  Panama 
shall  be  conducted  by  the  Pacific  Mail  Steamship  Company  only, 
and  the  transportation  of  merchandise  on  the  Pacific  Coast  south  of 
Panama  shall  be  conducted  by  such  other  lines  and  for  a  mutual 
interchange  of  business  at  Panama  between  said  Pacific  Mail  Steam- 
ship Company  and  such  other  steamship  lines. 

If  on  or  before  the  expiration  of  ninety  days  from  the  giving  of 
such  notice  such  other  steamship  lines  shall  not  have  agreed  to  such 
division  of  territory  and  to  such  mutual  interchange  of  business  at 
Panama  as  above  prescribed,  but  shall  conduct  the  transportation  of 
merchandise  north  of  Panama,  the  Pacific  Mail  Steamship  Company 
may,  at  its  own  expense,  but  otherwise  in  co-operation  with  the  Pan- 
ama Railroad  Company  inaugurate  a  steamship  line  extending  as 
far  south  as  Valparaiso,  and  the  Panama  Railroad  Company  will 
extend  to  the  Pacific  Mail  Steamship  Company  in  respect  of  such  fine 
facilities  in  all  respects  equal  to  those  which  the  Railroad  Company 
may  accord  to  any  other  line  operating  steamers  south  of  Panama. 

If,  in  consequence  of  the  notification  to  be  given  as  above  pre- 
scribed from  the  Railroad  Company  to  the  other  steamship  lines,  or 
such  efforts  to  secure  a  division  of  territory  as  above  provided,  such 
other  steamship  lines  shall  withdraw  their  existing  lines  connecting 

Panama  with  points  on  the  Pacific  Coast  south  thereof,  then 
5487    the  Pacific  Mail  Steamship  Company  will,  if  the  Railroad 

Company  shall  so  request,  forthwith  make  arrangements  for 
providing  for  a  line  of  steamers  running  south  from  Panama  as  far  as 
Valparaiso,  and  shall  within  at  most  120  days  after  the  making  of 
such  request  establish  and  begin  the  actual  operation  of  such  line; 
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and  in  that  event  the  Railroad  Company  will  thereafter  and  so  long  as 
such  line  shall  be  maintained  and  operated  in  a  regular  and  efficient 
manner  so  as  to  accommodate  properly  the  traffic  between  said  points 
and  Panama  in  connection  with  the  railroad  refuse  and  continue  to 
refuse  to  through-bill  with  other  steamship  lines  in  respect  of  busi- 
ness south  of  Panama,  and  will  through  bill  exclusively  with  the 
Pacific  Mail  Steamship  Company  for  such  business,  and  will  extend 
to  the  Pacific  Mail  Steamship  Company  facilities  for  such  business 
in  all  respects  equal  to  those  which  by  the  said  Traffic  Agreement  are 
extended  to  the  business  conducted  by  the  Pacific  Mail  Steamship 
Company  north  of  Panama :  Provided,  however,  That  the  running  of 
such  line  of  steamers  south  from  Panama  by  the  Pacific  Mail  Steam- 
ship Company  and  such  exclusive  through-billing  privilege  may  be 
terminated  upon  one  year's  notice  from  the  Pacific  Mail  Steamship 
Company  to  the  Panama  Railroad  Company  of  its  election  to  termi- 
nate the  running  of  such  line,  or  upon  one  year's  notice  from  the 
Panama  Railroad  Company  to  the  Pacific  Mail  Steamship  Company 
of  its  election  to  terminate  such  exclusive  through-billing  privileges. 
Fourth.  It  is  mutually  and  expressly  understood  and  agreed  that 
if  at  any  time  during  the  continuance  of  said  traffic  agreement 
5488  a  majority  of  the  shares  of  the  Railroad  Company  or  its  rail- 
road property  shall  be  purchased  or  acquired  by  the  United 
States  of  America,  or  by  any  person  or  persons  representing  it,  or 
acting  in  its  behalf,  then  either  party  hereto  may  give  notice  in 
writing  to  the  other  of  its  intention  to  terminate  said  Traffic  Agree- 
ment, and  at  the  expiration  of  six  months  from  the  giving  of  such 
notice  the  said  Traffic  Agreement  and  the  previous  articles  of  this 
agreement  shall  terminate,  come  to  an  end,  and  be  utterly  null  and 
void  thenceforth,  anything  in  said  Traffic  Agreement  or  herein  con- 
tained to  the  contrary  notwithstanding. 

In  witness  whereof,  each  of  the  parties  hereto  has  caused  these 
presents  to  be  signed  by  its  President,  attested  by  its  Secretary,  and 
sealed  with  its  corporate  seal,  the  day  and  year  first  hereinabove 
written. 


Attest : 

E.  A.  Drake, 


Secretary, 


Attest : 

Jos.  Hellen, 


Panama  Rail  Road  Company, 
By  J.  Edward  Simmons,  President. 


Pacific  Mail  Steamship  Company, 
By  Charles  H.  Tweed,  President. 


Secretary. 

5489    State  of  New  York, 

County  of  New  York, 

On  this  11th  day  of  June,  1902,  before  me  personally  appeared  J. 

Edward  Simmons,  personally  known  to  me  to  be  the  individual  who 

subscribed  the  within  instrument  for  and  in  behalf  of  The  Panama 
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Kail  Eoad  Company,  who,  being  by  me  duly  sworn,  did  depose  and 
say:  That  he  resided  in  New  York  City;  that  he  was  the  President 
of  the  said  Corporation ;  that  he  knew  the  corporate  seal  of  the  said 
Corporation;  that  the  seal  affixed  to  the  said  instrument  was  such 
corporate  seal ;  and  that  the  said  instrument  was  signed  by  him  and 
sealed  in  behalf  of  the  said  Corporation  by  authority  of  its  Board 
of  Directors;  and  the  said  J.  Edward  Simmons  acknowledged  the 
said  instrument  to  be  the  act  and  deed  of  the  said  Corporation,  and 
that  the  same  was  executed  by  said  Corporation  freely  and  volun- 
tarily for  the  purposes  therein  mentioned. 

[notabial  seal.]  John  J.  Tieenbt, 

Notary  Public,  Kings  Co. 

Certificate  filed  in  New  York  County,  N.  Y. 

State  of  New  York,  j 

County  of  New  York,  J 
On  this  11th  day  of  June,  1902,  before  me  personally  appeared 
E.  A.  Drake,  personally  known  to  me  to  be  the  individual  who  sub- 
scribed the  within  instrument  for  and  in  behalf  of  The  Panama 
Rail  Road  Company,  who,  being  by  me  duly  sworn,  did  depose  and 

say :  That  he  resided  in  New  York  City ;  that  he  was  the  Secre- 
5490    tary  of  the  said  Corporation;  that  he  knew  the  corporate  seal 

of  the  said  Corporation ;  that  the  seal  affixed  to  the  said  instru- 
ment was  such  corporate  seal ;  and  that  the  said  instrument  was 
signed  and  sealed  by  him  in  behalf  of  the  said'  Corporation  by 
authority  of  its  Board  of  Directors;  and  the  saM  E.  A.  Drake  ac- 
knowledged the  said  instrument  to  be  the  act  and  deed  of  the  said 
Corporation,  and  that  the  same  was  executed  by  said  Corporation 
freely  and  voluntarily  for  the  purposes  therein  mentioned. 
[notarial  seal.]  John  J.  Tierney, 

Notary  Public,  Kings  Co. 

Certificate  filed  in  New  York  County,  N.  Y. 

State  or  New  York,  ] 

County  of  New  York,) 
On  this  11th  day  of  June,  1902,  before  me  personally  appeared 
C.  H.  Tweed,  personally  known  to  me  to  be  the  individual  who  sub- 
scribed the  within  instrument  for  and  in  behalf  of  The  Pacific  Mail 
Steamship  Company,  who,  being  by  me  duly  sworn,  did  depose  and 
say :  That  he  resided  in  New  York  City ;  that  he  was  the  President 
of  the  said  Corporation ;  that  he  knew  the  corporate  seal  of  the  said 
Corporation;  that  the  seal  affixed  to  the  said  instrument  was  such 
corporate  seal;  and  that  the  said  instrument  was  signed  by  him  and 
sealed  in  behalf  of  the  said  Corporation  by  authority  of  its  Board 
of  Directors;  and  the  said  C.  H.  Tweed  acknowledged  the  said 
instrument  to  be  the  act  and  deed  of  the  said  Corporation,  and  that 
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the  same  was  executed  by  said  Corporation  freely  and  volun- 

5491  tarily  for  the  purposes  therein  mentioned. 

[notarial  seal.]  John  J.  Tiernet, 

Notary  Public,  Kings  Co. 

Certificate  filed  in  New  York  County,  N.  Y. 

State  of  New  York,  1 

County  of  New  York,]88" 

On  this  11th  day  of  June,  1902,  before  me  personally  appeared 
Joseph  Hellen,  personally  known  to  me  to  be  the  individual  who 
subscribed  the  within  instrument  for  and  in  behalf  of  The  Pacific 
Mail  Steamship  Company,  who,  being  by  me  duly  sworn,  did  depose 
and  say :  That  he  resided  in  New  York  City ;  that  he  was  the  Secre- 
tary of  the  said  Corporation ;  that  he  knew  the  corporate  seal  of  the 
said  Corporation;  that  the  seal  affixed  to  the  said  instrument  was 
such  corporate  seal,  and  that  the  said  instrument  was  signed  and 
sealed  by  him  in  behalf  of  the  said  Corporation  by  authority  of  its 
Board  of  Directors;  and  the  said  Joseph  Hellen  acknowledged  the 
said  instrument  to  be  the  act  and  deed  of  the  said  Corporation,  and 
that  the  same  was  executed  by  said  Corporation  freely  and  volun- 
tarily for  the  purposes  therein  mentioned. 

[notarial  seal]  John  J.  Tiernet, 

Notary  Public,  Kings  Co: 

Certificate  filed  in  New  York  County,  N.  Y. 

5492  Extract  from  Minutes  of  Regular  Meeting  of  the  Board 

of  Directors  of  the  Panama  Rail  Road  Co.,  Held  at  the 
Office  of  the  Company,  No.  24  State  Street,  New  York,  on 
Thursday,  June  12th,  1902. 

Resolved,  That  the  contract  and  supplemental  agreement  between 
the  Pacific  Mail  S.  S.  Co.  and  this  Company,  which  have  been  ap- 
proved by  Counsel  and  now  submitted  to  this  Board,  be,  and  the  same 
are,  hereby  ratified,  approved  and  adopted,  said  agreements  being 
as  follows: 

******* 

And  the  President  and  Secretary  of  this  Company  are  hereby 
fully  authorized  and  empowered  to  execute,  acknowledge  and  deliver, 
for  and  in  behalf  of  this  Company,  and  under  its  corporate  seal,  the 
agreements  aforesaid,  together  with  the  several  charter  parties  and 
stipulations  provided  by  said  agreements  to  be  made  and  delivered 
at  this  time  or  any  time  hereafter  by  this  Company:  said  charter 
parties  and  stipulations  to  be  in  such  form  and  terms  as  to  the  Execu- 
tive Committee  may  seem  proper,  in  order  to  carry  out  said  agree- 
ments; and  said  officers  are  also  fully  authorized  and  empowered  to 
do  all  acts  and  things  which  they  may  deem  necessary  or  proper  to 
effectuate  the  completion  of  said  agreements  and  the  full  establish- 
ment of  the  same. 
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I  hereby  certify  the  foregoing  to  be  a  true  and  correct  copy  of 
the  Resolution  adopted  by  the  Board  of  Directors  at  its 
5498    Meeting  held  on  June  12th,  1902,  duly  called  and  held. 

Witness  my  hand  and  official  seal  this  12th  day  of  June, 
1902. 

[seal  of  panama  eaileoad  co.J  E.  A.  Drake,  Secretary, 

Extract  from  the  Minutes  of  a  Special  Meeting  of  the  Board  of 
Directors  of  the  Pacific  Mail  Steamship  Co.,  Held  at  No.  120 
Broadway,  in  the  City  of  New  York,  on  Wednesday,  June  11th, 
1902,  at  3  O'clock  P.  M.  A  Quorum  Being  Present  and  As- 
senting. 

Resolved,  That  the  agreement  and  the  supplemental  agreement 
between  the  Panama  Rail  Road  Company  and  this  Company,  which 
are  now  submitted  to  the  Board,  be  and  the  same  are  hereby  approved, 
and  that  the  President  and  Secretary  of  this  Company  be  and  they 
are  hereby  authorized  to  execute  said  agreement  and  supplemental 
agreement  under  the  corporate  seal  of  this  Company  and  to  acknowl- 
edge and  deliver  the  same,  and  to  execute,  acknowledge  and  deliver 
charter  parties  as  prescribed  in  said  agreement,  and  to  do  such  other 
acts  and  things  as  they  may  deem  necessary  and  proper  to  carry  out 
said  agreement  and  supplemental  agreement. 

Attest : 

A  true  copy. 

[seal  of  pacific  mail  steamship  co.]       Jos.  Hellen,  Secretary. 


5494  [Paper  marked  Complainant's  Exhibit  181.  (Rossbottom.)  ] 
Mr.  Severance.  I  offer  in  evidence  Complainant's  Exhibit 
181,  which,  it  is  stipulated,  is  the  original  contract  dated  the  1st  of 
October,  1872,  made  between  the  Pacific  Mail  Steamship  Company  and 
the  Union  Pacific  Railroad  Company.  It  is  stipulated  that  a  copy 
of  this  exhibit  may  be  substituted  for  the  original,  with  the  same 
force  and  effect. 

Complainant's  Exhibit  181  (Rossbottom)  is  as  follows : 

Complainant's  Exhibit  181.     (Rossbottom.) 

This  indenture  made  and  executed  this  first  day  of  October  eighteen 
hundred  and  seventy -two  by  and  between  the  Pacific  Mail  Steamship 
Company  a  corporation  duly  created  under  the  laws  of  the  State  of 
New  York,  and  owning  steamships  and  conducting  transportation 
between  the  cities  of  New  York  and  San  Francisco  via  Panama  of 
the  first  part  and  the  Union  Pacific  Rail  Road  Company  a  corpora- 
tion created  by  the  laws  of  the  United  States  of  America  also  con- 
ducting transportation  between  said  cities  of  New  York  and  San 
Francisco  via  connecting  roads,  and  operating  a  railroad  between  the 
city  of  Omaha,  State  of  Nebraska,  and  the  point  of  junction  with 
the  Central  Pacific  Railroad  of  the  second  part. 
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5495  Witnesseth  that  by  reason  of  the  natural  competition  between 
the  parties  hereto  in  relation  to  the  transportation  of  merchan- 
dize and  other  freight  between  the  two  cities  of  San  Francisco  and 
New  York,  and  from  other  causes  the  rates  at  which  said  business  is 
transacted  are  liable  to  uncertainties  and  fluctuations  which  tend  to 
impair  the  usefulness  of  both  said  companies  to  the  public  find  render 
the  obtaining  by  either  of  said  companies  of  a  reasonable  and  just 
compensation  therefor  doubtful  and  precarious. 

That  to  avoid  for  the  future  such  possible  or  probable  results  in 
the  transaction  of  said  business  the  parties  have  agreed  that,  during 
the  subsistence  of  this  agreement,  their  earnings  from  said  traffic  shall 
be  in  substance  apportioned  between  them  in  the  manner,  upon  the 
terms,  and  on  the  conditions  hereinafter  set  forth,  that  is  to  say : 

First.  The  party  of  the  first  part  hereby  covenants  and  agrees  that 
it  will  in  each  and  every  month  provide  three  first  class  steamships 
to  sail  in  each  month  from  the  port  of  New  York  for  the  Isthmus  of 
Panama  with  connecting  steamers  on  the  Pacific  Ocean  for  the  port 
of  San  Francisco,  and  that  it  will  provide  space  and  all  needful 
facilities  for  the  transportation  of  freight  therein  from  said  port  of 
New  York  to  said  Port  of  San  Francisco  under  the  terms  of  this 
Agreement  as  hereinafter  set  forth  to  an  amount  of  fourteen  thousand 
seven  hundred  (14,700)  Tons  in  all  during  each  and  every  year  not 
exceeding  however  Seven  hundred  (700)  Tons  in  any  one  Steamer  at 
rates  to  be  fixed  by  the  party  of  the  second  part  from  time  to  time 
during  the  subsistence  of  this  agreement  as  hereinafter  pro- 

5496  vided  and  will  receive  and  transport  the  same  at  such  rates,  in 
such   ships  between   said  ports    (and   also  all  such   further 

through  freight  as  it  may  be  able  to  receive  and  transport  without 
excluding  its  local  traffic)  provided  such  through  freights  can  be  ob- 
tained at  such  rates  and  not  otherwise. 

Second.  Said  party  of  the  first  part  further  covenants  and  agrees 
that  the  party  of  the  second  part  or  its  duly  authorized  officers  or 
agents  shall  have  the  exclusive  right  from  time  to  time  to  fix  the 
rates  on  all  such  through  freight  of  every  description  carried  by  the 
party  of  the  first  part  from  New  York  to  San  Francisco  during  the 
subsistence  of  this  agreement.  Such  rates  shall  not  however  be  fixed 
beyond  the  current  rates  for  such  freights  charged  at  the  same  time 
by  the  party  of  the  second  part,  nor  in  any  event  beyond  one  hundred 
and  sixty  dollars  per  ton  for  "  First  class,"  one  hundred  and  forty 
dollars  per  ton  for  "  Second  class,"  Ninety  dollars  per  ton  for  "  Third 
class"  and  Sixty  dollars  per  ton  for  "  Third  class  "  and  sixty  dollars 
per  ton  for  "  Fourth  Class  "  and  special  freights. 

Third..  The  said  party  of  the  first  part  covenants  and  agrees  that 
it  will  provide  at  its  wharves  in  the  City  of  New  York  proper  accom- 
modation for,  and  will  so  far  as  practicable  at  all  times  during  busi- 
ness hours  receive  goods  offered  for  such  through  transportation  and 
that  it  will  keep  at  its  office  in  the  City  of  New  York  careful  and  accu- 
rate books  of  accounts  and  vouchers  showing  the  details  and  amounts 
of  such  traffic  and  the  earnings  thereof  which  books  of  account  and 
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vouchers  shall  be  open  at  all  times  to  the  inspection  of  the 

5497  party  of  the  second  part  and  its  agents,  and  said  party  of  the 
first  part  shall  furnish  promptly,  as  they  are  made  or  received 

copies  of  all  manifests  or  other  documents  showing  the  freight  so 
transported  by  the  party  of  the  first  part  upon  each  vessel  on  each 
AToyage  during  the  period  of  this  agreement  and  the  rates  and 
amounts  therof. 

Fourth.  Said  party  of  the  first  part  covenants  and  agrees  to  render 
to  the  part/  of  the  second  part  at  the  expiration  of  each  month  from 
the  date  of  this  Indenture  a  detailed  account  of  all  such  traffic  and  of 
the  gross  receipts  therefrom  as  nearly  as  is  possible  and  such  gross 
receipts  shall  include  the  amount  actually  contracted  to  be  paid  for 
through  freight  shipped  without  any  deduction  on  account  of  failure 
to  collect  the  same  or  damage  to  goods  commissions  or  from  any  other 
cause  whatever. 

Fifth.  It  is  further  covenanted  and  agreed  between  the  parties  that 
from  the  gross  receipts  as  above  defined  which  shall  be  obtained  by  the 
party  of  the  first  part  during  each  and  every  year  while  this  agree- 
ment subsists  the  said  party  of  the  first  part  shall  first  retain  and 
receive  upon  Fourteen  thousand  seven  hundred  tons  as  its  portion  of 
the  proceeds  of  the  common  traffic  an  amount  equal  to  fifty  (50)  dol- 
lars per  ton  upon  Fourteen  thousand  and  seven  hundred  (14,700) 
tons  transported  from  said  Port  of  New  York  to  said  Port  of  San 
Francisco  (that  is  seven  hundred  and  thirty-five  thousand  dollars 
($735,000)  and  that  if  at  the  expiration  of  any  one  year  said  party  of 
the  first  part  shall  have  failed  to  have  received  in  gross  receipts  as 
aforesaid   Seven   hundred   and   thirty-five   thousand   dollars 

5498  ($735,000)  upon  its  transportation  of  the  first  fourteen  thou- 
sand seven  hundred  (14,700)  tons  of  such  through  freight  (or 

of  any  number  of  tons  less  than  fourteen  thousand  seven  hundred 
(14,700)  should  such  through  freight  so  transported  by  it  not  have 
amounted  to  fourteen  thousand  seven  hundred  (14,700)  tons,  then  and 
thereupon  the  party  of  the  second  part  will  pay  to  the  said  party  of 
the  first  part  from  its  own  earnings  or  if  they  be  insufficient  will 
absolutely  pay  to  the  said  party  of  the  first  part  enough  to  make  up 
that  sum,  but  if  the  said  party  of  the  first  part  shall  during  such 
period  have  transported  such  freight  to  an  amount  equal  to  fourteen 
thousand  seven  hundred  (14,700)  tons  and  shall  have  received  there- 
for gross  receipts  as  aforesaid  exceeding  fifty  dollars  per  ton  then  and 
thereupon  such  excess  of  receipts  upon  such  fourteen  thousand  seven 
hundred  tons  shall  be  paid  to  the  party  of  the  second  part. 

Sixth.  And  it  is  further  covenanted  and  agreed  between  the  parties 
that  in  case  the  through  freight  transported  by  the  party  of  the  first 
part  during  the  subsistence  of  this  agreement  shall  in  any  year  exceed 
said  amount  of  fourteen  thousand  seven  hundred  tons  (the  profit  and 
loss  on  which  is  to  be  first  adjusted  as  aforesaid)  all  the  earnings  from 
such  excess  of  fourteen  thousand  seven  hundred  tons  shall  after  the 
deduction  and  retention  of  thirty  (30)  dollars  per  ton  of  (by)  the 
party  of  the  first  part  be  equally  divided  between  the  parties  up  to 
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fifty  dollars  a  ton  and  beyond  that  shall  go  to  the  said  party  of  the 

second  part.    And  in  the  event  of  the  said  party  of  the  second  part 

having  so  fixed  the  rates  for  such  through  freight  that  thirty 

5499  dollars  per  ton  shall  not  have  been  earned  upon  such  excess  of 
through  freight  then  the  party  of  the  second  part  shall  and 

will  pay  to  the  party  of  the  first  part  enough  to  make  good  to  it  thirty 
dollars  per  ton  on  the  excess  of  through  freight  carried  beyond  said 
fourteen  thousand  seven  hundred  tons. 

Seventh.  It  is  further  covenanted  and  agreed  between  the  parties 
that  approximate  settlements  as  nearly  complete  as  may  be  shall  be 
made  monthly  within  ten  days  from  the  rendition  of  the  accounts 
of  said  traffic  by  the  party  of  the  first  part  as  hereinbefore  provided 
and  all  balances  due  by  either  party  be  forthwith  by  them  respec- 
tively paid  and  further  that  complete  settlements  shall  be  made  at  the 
end  of  each  year  during  the  existence  of  this  agreement  and  the 
balances  be  promptly  paid  as  aforesaid.  In  case  of  the  failure  of 
either  party  to  pay  within  thirty  days  any  balance  found  due  upon 
adjustment  between  them  of  the  accounts  so  rendered  (whether  the 
approximate  monthly  or  settling  yearly  accounts)  such  failure  to 
pay  shall  give  to  the  other  party  the  right  to  terminate  this  contract 
at  any  time  upon  giving  a  notice  of  thirty  days  in  writing  of  its 
intention  so  to  do. 

Eighth.  It  is  further  covenanted  and  agreed  between  the  parties 
that  in  making  the  yearly  adjustments  to  determine  whether  the  said 
•party  of  the  first  part  has  received  said  fifty  dollars  per  ton  on  said 
fourteen  thousand  seven  hundred  tons  in  any  year  the  average  gross 
receipts  per  ton  on  said  through  traffic  of  the  year  shall  form  the 
basis  of  the  computation  and  so  in  like  manner  said  basis  shall  be 
adopted  in  the  adjustment  of  any  excess  of  gross  receipts  on  said 
fourteen  thousand  seven  hundred  tons  beyond  said  fifty  dollars 

5500  per  ton  and  also  in  the  adjustment  of  gross  receipts  on  the 
traffic  which  shall  exceed  fourteen  thousand  seven  hundred 

tons  per  annum. 

Ninth. ,  It  is  further  covenanted  and  agreed  between  the  parties 
that  this  contract  and  all  the  covenants  herein  contained  shall  con- 
tinue to  be  obligatory  upon  the  parties,  respectively,  for  and  during 
the  period  of  three  (3)  years  from  October  first,  eighteen  hundred  and 
seventy-two:  Provided,  however,  That  either  party  may  terminate 
the  same  at  any  time  within  the  three  years  by  giving  ninety  (90) 
days'  notice  in  writing  of  their  wish  to  so  terminate  it.  And  further 
that  if  said  contract  continue  unrevoked  by  either  party  in  manner 
as  aforesaid  during  the  said  period  of  three  years  then  and  thereupon 
the  same  shall  continue  in  full  force  for  the  further  period  of  seven 
years  from  the  expiration  of  said  term  of  three  years. 

Provided,  however,  That  at  any  time  during  said  further  term  of 
seven  years  either  party  shall  have  the  right  to  terminate  the  same 
by  giving  to  the  other  party  three  months'  written  notice  of  its  inten- 
tion to  terminate  the  same. 
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Tenth.  And  it  is  further  covenanted  and  agreed  between  the  par- 
ties that  in  case  this  contract  shall  at  any  time  be  terminated  in  con- 
formity to  the  foregoing  provisions  so  that  such  termination  will 
take  effect  at  some  other  period  than  the  expiration  of  a  month  or 
of  the  year  at  which  accounts  of  the  said  traffic  are  to  be  made  up 
and  adjusted  as  aforesaid  then  and  thereupon  the  accounts  shall  be 
made  up  and  adjusted  and  balances  paid  upon  the  principles  afore-- 
said  upon  that  portion  of  the  year  which  shall  have  elapsed  since  the 
period  fixed  as  aforesaid  for  the  next  preceding  adjustment. 

Eleventh.  It  is  further  covenanted  and  agreed  between  the  parties 
that  this  contract  shall  be  deemed  to  apply  to  all  through  freight 
transported  by  the  party  of  the  first  part  from  the  Atlantic  States  to 
San  Francisco. 

5501  In  witness  whereof  the  party  of  the  first  part  hath  caused 

its  corporate  seal  to  be  attached  hereto  attested 

[seal.]  by  the  president  and  secretary  and  the  party  of 

Pacific  Mail  Steam-  the  second  part  hath  caused  its  corporate  seal  to 

ship  Co.  be  attached  hereto  in  like  manner  attested  by  its 

president  and  secretary  the  day  and  year  first 

above  written. 

Attest : 

Theo.  T.  Johnson,  Se&y. 

Pacific  Mail  S.  S.  Co., 
A.  B.  Stockwell,  Pres. 
Sealed  and  delivered  in  the  presence  of 
Wm.  H.  Bowers. 

Union  Pacific  B.  B.  Co., 
By  H.  F.  Clark,  Prest. 
Attest : 

[seal.]  E.  H.  Eollins,  Secretary. 

Union  Pacific 
Eailroad  Company. 
1862. 
On  fourth  page,  3rd  &  4th  line,  words  ''  and  sixty  dollars  per  ton 
for  third  class  "  stricken  out  before  execution. 

State  of  New  York,  City  and  County  of  New  York,  ss: 

Be  it  remembered,  that  on  this  twenty-third  day  of  October,  A.  D. 

1872,  before  me,  William  H.  Bowers,  a  notary  public  of  the  State 

of  New  York,  duly  commissioned  and  sworn,  and  dwelling  in  said 

city  and  county,  personally  appeared  Theodore  T.  Johnson,  to 

5502  me  personally  known,  and  known  to  me  to  be  the  secretary  of 
the  Pacific  Mail  Steamship  Company,  who,  being  by  me  duly 

sworn,  did  depose  and  say  that  he  resides  in  the  town  of  New  Eo- 
chelle,  County  of  Westchester  and  State  of  New  York ;  that  he  knows 
the  corporate  seal  of  said  company ;  that  the  seal  which  is  affixed  to 
the  foregoing  instrument  is  such  corporate  seal,  and  was  thereto 
affixed  by  authority  of  the  board  of  directors  of  the  said  company,  and 
that  A.  B.  Stockwell  is  the  president  of  said  company,  that  his  name 
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signed  to  said  instrument  as  president  is  in  his  own  proper  hand- 
writing, and  that  the  said  A.  B.  Stockwell,  as  president,  and  this 
deponent,  as  secretary,  signed  their  names  to  the  said  instrument  by 
authority  of  the  said  board  of  directors  of  said  company. 

In  witness  whereof,  I  have  hereunto  set  my  hand  and  affixed  my 
official  notarial  seal  the  day  and  year  first  above  written. 

[seal.]  William  H.  Bowers, 

William  H.  Bowers,  Notary  Public,  N.  T.  Go. 

Notary  Public, 
State  of  New  York. 

Endorsed  on  cover: 

Box  23.    No.  8. 
(F-18) 

THE   PACIFIC    MAIL 
STEAMSHIP    COMPANY 

— with — 

THE  UNION  PACIFIC 
RAIL  ROAD  COMPANY. 

AGREEMENT. 

Dated,  Oct.  1,  1872. 

5503        Q:  A  copy  of  that  exhibit  181  was  lodged  with  the  Panama 
Railroad  Company,  was  it  not? 
A.  We  have  it  in  our  files. 

[Paper  marked  Complainant's  Exhibit  182.  (Bossbottom).J 
Mr.  Severance.  I  offer  in  evidence  Complainant's  Exhibit  182, 
a  copy  of  an  agreement  between  the  Transcontinental  Association, 
composed  of  certain  railroads  named  in  it,  and  the  Pacific  Mail 
Steamship  Company,  dated  the  1st  day  of  October,  1889.  It  is  agreed 
that  this  copy  may  be  offered  in  lieu  of  the  original,  subject  to  cor- 
rection, with  the  same  force  and  effect  as  though  the  original  were 
introduced  in  evidence. 
Complainant's  Exhibit  182  (Rossbottom)  is  as  follows: 

Complainant's  Exhibit  182   (Hossbottom). 

This  agreement  between  the  Trans-Continental  Association,  an 
Association  consisting  of  the  following  Railroad  Companies,  namely : 
The  Southern  Pacific  Company; 
The  Atchison,  Topeka  &  Santa  Fe  Railroad  Company ; 
The  Atlantic  &  Pacific  Railroad  Company ; 
The  California  Central  Railway  Company; 
The  California  Southern  Railroad  Company; 
The  Burlington  &  Missouri  River  Railroad  Company ; 
The  Denver  &  Rio  Grande  Railway  Company; 
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The  Denver  &  Rio  Grande  Western  Eailway  Company  ; 
The  Northern  Pacific  Eailroad  Company; 

5504  The  Oregon  Railway  &  Navigation  Company; 
The  Missouri  Pacific  Railway  Company; 

The  Texas  &  Pacific  Railway  Company ; 

The  Oregon  Short  Line  Railway  Company ; 

The  Union  Pacific  Railway  Company; 

The  St.  Louis  &  San  Francisco  Railroad  Company; 

The  Chicago,  Kansas  &  Nebraska  Railway; 

Denver,  Texas  &  Fort  Worth  Railroad ;  and 

The  St.  Paul,  Minneapolis  &  Manitoba  Railway  Co., 
which  Association  is  now  represented  by  James  Smith,  its  Chairman, 
party  of  the  first  part,  and  the  Pacific  Mail  Steamship  Co.,  a  corpora- 
tion created  by  and  existing  under  the  laws  of  the  State  of  New 
York,  party  of  the  second  part,  made  and  entered  into  this  first  day  of 
October,  1889. 

WITNESSETH. 

First.  That  the  said  party  of  the  first  part,  in  consideration  of  the 
undertakings  and  agreements  of  the  said  Steamship  Company  herein- 
after contained,  undertakes  promises  and  agrees  to  and  with  said 
Steamship  Company,  to  guarantee,  and  does  hereby  guarantee  that 
the  gross  earnings  upon  Through  freight  and  passengers  between  New 
York  and  San  Francisco,  to  be  provided  to  said  Steamship  Company 
by  said  party  of  the  first  part,  shall  be  seventy-five  thousand  ($75,000) 
dollars  per  month.  All  the  gross  earnings  of  said  steamers  from 
through  business  between  New  York  and  San  Francisco  each  way 
shall  go  to  and  belong  and  be  payable  to  said  party  of  the  first  part 
or  credited  upon  its  said  guarantee  to  said  Steamship  Company. 

5505  Second.  In  consideration  of  said  guaranty,  of  said  party 
of  the  first  part,  the  said  Pacific  Mail  S.  S.  Co.  covenants- 
promises  and  agrees  to  and  with  the  said  party  of  the  first  part  that 
it,  the  said  Steamship  Company  will,  at  its  own  cost  and  expense, 
dispatch  and  run  from  the  port  of  New  York  for  Aspinwall,  not 
more  than  three  nor  less  than  two  through  steamers  per  month,  and 
not  more  than  three  nor  less  than  two  steamers  connecting  there- 
with from  Panama  to  San  Francisco,  and  from  the  Port  of  San 
Francisco  for  Panama  not  more  than  three  nor  less  than  two  through 
steamers  per  month,  and  not  more  than  three  nor  less  than  two 
steamers  connecting  therewith  from  Aspinwall  to  New  York,  and 
that  said  Steamship  Company  will  permit  said  party  of  the  first 
part  to  fix  the  rates  at  which  all  through  freight  between  New  York 
and  San  Francisco  and  all  passengers  shall  be  transported  by  the 
vessels  of  the  Steamship  Company  from  the  port  of  New  York  to 
the  Port  of  San  Francisco  and  from  the  Port  of  San  Francisco  to 
the  Port  of  New  York,  and  will  furnish  room  on  each  of  said  steamers 
from  New  York  and  San  Francisco,  respectively,  and  their  connecting 
steamers  for  the  transportation  of,  and  will  transport  from  New  York 
to  San  Francisco  and  from  San  Francisco  to  New  York  all  and  only 
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such  passengers  and  such  freight  as  may  be  obtained  under  rates 
fixed  by  said  party  of  the  first  part  to  an  amount  as  to  freight  not 
exceeding  six  hundred  tons  of  two  thousand  pounds  each  in  ease  it 
runs  two  steamers  per  month,  and  four  hundred  tons  in  case  it  runs 
three  steamers  per  month  upon  any  one  steamer.    It  being 

5506  understood  that  the  deficiency  or  excess  of  said  six  hundred 
tons  or  said  four  hundred  tons  respectively,  of  cargo  upon  any 

one  steamer  may  be  added  to  or  taken  from  as  the  case  may  be,  the 
cargo  of  any  other  vessel  sailing  in  same  direction  within  the  same 
calendar  month,  the  intent  being  that  the  Steamship  Company  shall 
carry  monthly  an  average  of  six  hundred  tons  per  vessel,  in  case  two 
steamers  per  month  are  run,  or  a  monthly  average  of  four  hundred 
tons  per  vessel,  in  case  three  steamers  per  month  are  run. 

All  above  steamers  to  be  first  class  and  equal  to  those  now  main- 
tained, and  in  case  of  the  loss  of  a  steamer,  or  its  withdrawal  for 
any  cause,  the  Pacific  Mail  S.  S.  Co.  shall  as  soon  as  possible  fur- 
nish a  steamer  of  equal  capacity  and  rating.  In  the  event  of  fail- 
ure on  the  part  of  said  Steamship  Company  to  furnish  proper  and 
adequate  facilities  for  the  transportation  of  at  least  one  thousand 
two  hundred  tons  of  freight  each  way  per  month  at  the  rate  of  at 
least  four  hundred  tons  per  vessel — then  the  guaranty  herein  pro- 
vided for  shall  be  reduced  pro  rata. 

The  Steamship  Company  is  to  bear  and  pay  all  the  expenses  and 
charges  of  every  kind  of  transporting  such  goods  passengers  and 
freight  from  New  York  to  San  Francisco  and  from  San  Francisco 
to  New  York,  including  all  charges  and  expenses  of  every  kind  in  the 
ports  of  New  York  and  San  Francisco,  and  all  supplies  of  passengers 
with  food  and  sleeping  accommodation,  giving  them  proper  accom- 
modation according  to  class,  and  to  continue  to  use  all  efforts  to 
obtain  first  class  and  other  passengers  as  heretofore. 

5507  Third.  The  understanding  and  intention  of  this  agreement  is 
that  the  party  of  the  first  part  shall,  through  agents  appointed 

by  itself,  have  entire  and  exclusive  control  of  all  the  through  business 
of  the  said  Steamship  Company  between  New  York  and  San  Fran- 
cisco each  way,  and  that  no  through  freight  or  passengers  shall  be 
taken  except  at  prices  to  be  fixed  by  the  party  of  the  first  part  and  by 
its  consent,  it  being  understood  that  said  control  shall  be  exercised 
through  the  established  Agencies  of  said  Steamship  Company.  If  the 
said  Steamship  Company  shall  have  room  or  capacity  for  more  than 
six  hundred  tons,  in  the  event  of  its  funning  two  steamers  per  month 
each  way,  or  for  more  than  four  hundred  tons,  in  the  event  of  its  run- 
ning three  steamers  per  month  each  way  of  through  freight  on  any 
steamer  and  the  party  of  the  first  part  shall  desire  to  fill  it,  the  said 
party  of  the  first  part  shall  be  at  liberty  to  do  so  at  rates  fixed  jointly 
by  duly  authorized  representatives  of  the  parties  hereto,  the  party  of 
the  first  part  to  have  one-half  of  the  freights  on  such  excess  and  the 
Steamship  Company  the  other  half. 

Fourth.  The  Pacific  Mail  S.  S.  Co.  shall  render  to  the  party  of  the 
first  part  an  account  or  statement  of  the  transactions  for  through 
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business  of  each  month  on  or  before  the  tenth  day  of  the  succeeding 
month,  showing  the  amount  claimed  to  be  due  from  the  party  of  the 
first  part  under  this  agreement,  and  on  or  before  the  thirteenth  day  of 
the  succeeding  month  the  Chairman  of  the  party  of  the  first  part  shall 
draw  his  draft  in  favor  of  the  Pacific  Mail  S.  S.  Co.  upon  each 

5508  of  the  Railroad  Companies  constituting  the  party  of  the  first 
part  for  the  portion  payable  by  it  to  said  Steamship  Company 

on  account  of  the  aggregate  amount  payable  by  the  party  of  the  first 
part  to  the  said  Steamship  Company  according  to  the  foregoing  pro- 
visions hereof.  The  portions  of  such  aggregate  amount  payable  from 
time  to  time  by  the  respective  Companies  forming  the  party  of  the 
first  part  shall  be  such  as  has  been  or  may  be  fixed  or  prescribed 
among  themselves,  and  each  of  the  said  Companies  forming  the  party 
of  the  first  part  shall  be  liable  for  its  own  portion  of  such  aggregate 
amount,  but  none  of  such  Companies  shall  be  liable  for  the  portion 
payable  by  the  others  or  any  other  of  such  Companies. 

Provided,  nevertheless,  that  in  the  event  of  default  in  payment  by 
any  one  or  more  of  the  Companies  constituting  the  party  of  the  first 
part  of  its  proportion  herein  provided  for,  it  shall  be  optional  with 
the  party  of  the  second  part  to  terminate  this  agreement  on  giving 
ten  days'  notice  to  the  party  of  the  first  part  through  its  Chairman. 

The  party  of  the  first  part,  or  any  other  Companies  constituting  the 
same,  may  at  any  time,  on  demand,  examine  the  books  and  accounts 
of  the  said  Steamship  Company  for  the  purpose  of  obtaining  full 
details  as  to  freight  and  passengers  transported  by  said  Steamship 
Company  under  this  agreement  and  verifying  the  accounts  and  state- 
ments of  the  Steamship  Company. 

Fifth.  It  is  mutually  understood  and  agreed  that  this  contract  shall 

be  deemed  to  have  commenced  on  the  first  day  of  October,  1889,  and 

to  include  the  earnings  from  through  business  on  steamers  sailing  on 

and  after  that  date,  and  as  to  each  and  all  of  the  foregoing 

5509  provisions  shall  continue  in  force  thereafter  until  ninety  days 
after  written  notice  of  the  intention  to  terminate  the  same  shall 

have  been  given  by  either  party  to  the  other,  with  this  exception,  that 
if  the  exclusive  contract  between  the  said  Steamship  Company  and 
the  Panama  P.  R.  Co.  so  far  as  it  refers  to  the  business  of  the  Steam- 
ship Company  between  San  Francisco  and  New  York  is  broken  or 
changed  in  any  respect,  or  if  any  other  competing  line  by  rail  or  vessel 
shall  be  established  between  the  waters  of  the  Atlantic  and  Pacific 
oceans,  either  overland  or  via  the  Isthmus  of  Panama,  that  shall  affect 
the  through  business,  concerning  which  this  agreement  is  made,  then 
the  said  party  of  the  first  part  may  abrogate  and  terminate  this  agree- 
ment at  any  time  or  not,  as  it  may  elect. 

Sixth.  In  regard  to  freight  and  passengers  received  by  the  Steam- 
ship Company  at  San  Francisco,  for  transportation  to  Europe  via 
Panama — it  is  understood  that  the  class  of  business  to  be  taken  and 
the  rates  to  be  charged  thereon  shall  be  the  subject  of  conference  and 
mutual  agreement  between  the  San  Francisco  Agency  of  the  Pacific 
Mail  S.  S.  Co.  and  the  San  Francisco  General  Agent  of  the  party  of 
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the  first  part  to  the  end  that  the  interests  of  both  parties  may  be 
fully  protected. 

In  witness  whereof  the  party  of  the  first  part  has  subscribed  its 
name  hereto  by  its  Chairman  and  the  said  Steamship  Company  has 
caused  its  corporate  seal  to  be  hereto  annexed,  attested  by  its  Secre- 
tary and  its  name  to  be  signed  hereto  by  its  President,  the  day  and 
year  first  above  written. 


Seal 

Pacific  Mail  S.  S 

Co. 


James  Smith, 

Chairman 
Trans-Continental  Association. 
George  J.  Gould, 
President 
Pacific  Mail  S.  8.  Co. 
Attest : 

Jos.  Hellen,  Secretary  pro  tern. 

5510  Cross-examination  by  Mr.  Lovett  : 

Q.  I  understood  you  to  testify,  Mr.  Rossbottom,  that  the  Panama 
Eailroad  Company  in  1905  gave  notice  to  the  Pacific  Mail  Company 
of  terminating  the  arrangement  made  in  1902. 

A.  That  is  right. 

Q.  That  was  after  the  Government  acquired  control  of  the  Panama 
Eailroad,  wasn't  it? 

A.  That  is  right. 

Q.  But,  notwthstanding  that  notice,  I  understood  you  to  testify 
that  practically  the  same  arrangement  had  been  continued  by  mutual 
agreement,  without  any  contract  for  any  definite  period. 

A.  That  is  right. 

Q.  Was  there  any  change  at  all,  and  if  so,  what,  in  the  arrange- 
ment after  1905  from  that  provided  by  the  contract  of  1902? 

A.  There  was  no  change  at  all. 

Q.  You  worked  for  San  Francisco  business  after  1905,  and  up  to 
date  exclusively  with  the  Pacific  Mail  ? 

A.  Yes. 

Q.  How  about  business  to  Central  America  and  Mexican  ports? 

A.  Business  with  Central  America  and  Mexico  was  worked  with 
the  Pacific  Mail  and  also  with  the  Kosmos  Line. 

Q.  There  was  that  change,  wasn't  there? 

A.  Yes,  sir ;  but  that  did  not  affect  the  San  Francisco  business. 

Q.  But  it  did  affect  the  Pacific  Mail,  didn't  it? 

A.  Yes. 

Q.  Under  the  contract  of  1902  you  worked  all  business  for  the 
Central  American  and  Mexican  ports  with  the  Pacific  Mail  ? 
A.  With  the  Pacific  Mail. 

5511  Q.  Whereas,  after  1905,  you  admitted  foreign  lines 

A.  We  did. 

Q.  as  connections  to  handle  the  business  to  Central  American 

and  foreign  ports  ? 
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A.  Yes.  I  understood  your  question  to  refer  only  to  San  Fran- 
cisco.   That  is  what  I  had  in  mind. 

Q.  No.  So  the  arrangement  has  been  worse  for  the  Pacific  Mail 
since  the  notice  of  1905  than  under  the  written  contract  before, 
hasn't  it? 

A.  Oh,  yes;  because  they  had  some  competition  after  1905. 

Q.  They  had  pretty  active  competition  for  the  Central  American 
and  Mexican  business  ? 

A.  Only  one  year.  The  Kosmos  Line  has  only  been  granted 
through-billing  privileges  about  one  year. 

Q.  It  was  granted  through-billing  privileges  about  a  year  ago? 

A.  About  a  year  ago. 

Q.  Didn't  it  do  business  before  that? 

A.  Not  with  the  Panama  Railroad. 

Q.  But  for  the  last  year,  at  least,  foreign  lines  have  been  accorded 
through-billing  privileges  for  Central  American  and  Mexican  ports 
by  The  Panama  Railroad  Company? 

A.  One  foreign  line. 

Q.  Yes ;  one  foreign  line.  And  that  was,  of  course,  at  the  expense 
of  the  Pacific  Mail? 

A.  Undoubtedly. 

Q.  This  notice  that  was  given  by  Mr.  Schwerin  in  his  letter  of 
February  18,  1909,  and  which  has  been  introduced  as  Complainant's 
Exhibit  178,  was  terminating  the  arrangement  that  the  Panama 
Railroad  Company  notified  him  it  was  going  to  terminate  in  1905  ? 

A.  Yes. 
5512        Q.  And  except  for  the  arrangement  he  is  terminating  by 
this  notice  of  February  18,  1909,  it  is  worse  for  him  than  the 
arrangement  the  Panama  Railroad  Company  notified  him  in  1905 
that  they  were  going  to  terminate? 

A.  Is  worse  for  him? 

Q.  Yes;  in  that  the  Kosmos  Line  is  admitted  to  the  through- 
billing  privileges  for  the  Central  American  and  Mexican  business. 

A.  I  don't  seem  to  catch  the  line  of  your  question. 

Q.  Well,  the  point  is  this:  The  Panama  Railroad  Company  in 
1905  notified  the  Pacific  Mail  of  the  termination  of  the  contract  of 
1902,  did  it  not? 

A.  That  is  right. 

Q.  And  under  that  contract  of  1902  the  Panama  Railroad  Com- 
pany worked  exclusively  with  the  Pacific  Mail  for  Pacific  coast 
business,  including  Central  American  and  Mexican  ports,  as  well  as 
San  Francisco? 

A.  Yes. 

Q.  Since  1905  the  same  arrangement  with  respect  to  the  inter- 
change of  business  between  the  Panama  Railroad  Company  and 
the  Pacific  Mail  Company,  as  that  provided  by  the  contract  of 
1902,  has  continued,  except  that  the  Panama  Railroad  Company 
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has  admitted  another  line  to  the  Central  America  and  Mexico  business 
with  the  Pacific  Mail? 

A.  That  is  right. 

Q.  The  question  just  now  was  whether  this  arrangement  that  Mr. 
Schwerin,  by  his  letter  of  February  18, 1909,  gave  notice  of  terminat- 
ing was  not  the  same  arrangement  that  the  Panama  Railroad  Com- 
pany undertook  to  terminate  in  1905,  except  that  it  is  worse  for  the 
Pacific  Mail,  in  that  the  Panama  Railroad  Company  is  now  doing 
business  to  Central  American  and  Mexican  ports  with  the  foreign 
line? 

A.  No ;  I  don't  see  that  it  is  any  worse  for  the  Pacific  Mail. 

5513  Q.  Don't  you  think  that  the  present  arrangement  is  worse 
for  the  Pacific  Mail  than  that  under  the  contract  of  1902  ? 

A.  Undoubtedly  if  they  had  exclusive  privileges  over  the  Panama 
Railroad.  Now  they  have  not.  Of  course,  in  that  sense,  if  that  is 
what  you  are  driving  at 

Q.  That  is  what  I  mean. 

A.  Yes. 

Q.  Have  you  got  all  the  correspondence  with  Mr.  Schwerin  on  this 
subject? 

A.  I  have. 

Q.  Have  you  it  with  you  ? 

A.  I  have,  yes,  sir. 

Q.  May  I  see  it  ? 

A.  Certainly. 

(The  witness  hands  paper  to  Mr.  Lovett.) 

Mr.  Lovett.  In  response  to  the  last  question,  Mr.  Rossbottom,  you 
handed  me  a  copy  of  a  letter  from  the  vice-president  of  the  Panama 
Railroad  Company  to  Mr.  Schwerin,  in  reply  to  his  letter  of  Febru- 
ary 18th  (Complainant's  Exhibit  178),  and  I  offer  that  in  evidence 
as  part  of  the  correspondence.    It  is  as  follows : 

3134  "  March  1st,  1909. 

R.  P.  Schwerin,  Esq., 

1W  Broadway,  New  Tork. 
Dear  Mr.  Schwerin  :  I  own  receipt  of  your  letter  of  the  18th  ul- 
timo, and  note  that  instructions  were  issued  to  establish  and  pay  an 
"  all-round  "  East-bound  rate  of  40c  per  100  lbs.  or  $8  per  ton  of  2,000 
lbs.  on  San  Francisco  East-bound  "  Coast- wise  "  traffic. 

I  learned  from  the  San  Francisco  press  that  this  step  has 

5514  been  widely  advertised,  but  no  credit  has  been  given  to  the 
Panama  Rail  Road  Company  and,  on  the  other  hand,  much 

blame  is  attached  to  the  Pacific  Mail  Steamship  Company  for  a  meas- 
ure which  it  is  reported  was  contemplated  to  forestall  the  establish- 
ment of  an  independent  line. 

Noting  what  you  say  concerning  your  Company's  loyalty  to  the 
working  agreement  established  between  us  to  succeed  the  contract 
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which  was  abrogated  by  the  President  of  the  United  States,  I  confess 
that  our  views  are  slightly  divergent  in  that  I  had  supposed  that  prac- 
tices which  were  in  effect  at  the  time  that  the  contract  was  abrogated— 
except  as  to  its  exclusiveness— were  to  be  continued,  unless  changed 
by  mutual  consent,  and  I  have  endeavored  to  hold  to  that  construc- 
tion. 

As  to  the  granting  of  through-billing  privileges,  we  classify  the 
schedules  of  the  carriers  entitled  to  receive  them,  as  "  Eegular  "  and 
"  Irregular,"  and  those  terms  refer  to  the  dates  of  the  arrivals  and 
departures  of  their  vessels  at  our  terminals. 

"Eegular"  through-billing  contemplates  an  advertised  schedule, 
strictly  adhered  to,  of  at  least  two  arrivals  and  departures  per  month. 

"  Irregular  "  applies  to  vessels  arriving  at  any  time,  without  regard 
to  schedule. 

The  "  Eegular "  through-billing  connections  pro  rate  on  agreed 
divisions,  settlements  are  effected  monthly  in  account,  and  joint  inter- 
ests otherwise  protected. 

"  Irregular  "  connections  are  entitled  to  no  such  privileges  and 

5515  are  required  to  prepay,  in  American  gold,  at  our  terminals,  the 
proportion  that  would  accrue  to  the  Panama  Eail  Eoad  Com- 
pany and  its  on-carrier  on  the  other  side,  out  of  the  agreed  through- 
rate  applicable  to  the  cargo  handled. 

I  understand  your  criticism  to  refer  to  the  Kosmos  Line  which  form- 
ally applied  for  regular  through-billing  privileges  in  the  latter  part 
of  1907  and  has,  from  that  time  until  the  opening  of  the  present  coffee 
season,  protested  its  intention  to  establish  regular  through-billing  con- 
nection. 

As  we  were  mistaken  in  accepting  their  assurances  and  much  injury 
has  been  done  the  Panama  Eoute  by  the  aggressive  activity  of  the 
General  Manager  of  that  Company,  we  have  determined  to  at  once 
serve  notice  of  withdrawal  of  the  privileges  of  regular  connection,  the 
conditions  of  which  have  never  yet  been  complied  with  by  the  Kos- 
mos Line.  The  Kosmos  Line  will  thereafter,  if  it  connects  with  us  at 
all  at  Panama,  be  treated  strictly  on  the  basis  of  an  irregular  connec- 
tion. 

With  your  remarks  concerning  the  extreme  measure  of  inaugurat- 
ing as  low  a  rate  as  400  per  100  lbs.,  I  concur  in  the  main,  but  you 
are  nevertheless  informed  of  the  reasons  why  it  was  considered  advis- 
able to  make  a  test  of  this  rate  Eastbound  at  this  time. 

I  regret  that  you  should  have  seen  fit  to  serve  the  notice  of  discon- 
tinuance, but  acknowledge  your  fairness  in  making  the  period  of  that 
notice  six  months  from  February  12th,  1909,  instead  of  three  months, 
which  I  could  not  have  opposed  as  I  regarded  ninety  days  the  "  rea- 
sonable period  "  we  might  either  of  us  have  used — nevertheless 

5516  six  months  was  according  to  contract. 

Will  you  kindly  reduce  to  writing  the  proposition  which  you 
placed  before  our  Board  of  Directors  at  the  last  meeting  you  attended, 
in  order  that  it  may  be. intelligently  considered  and  acted  upon  as, 
failing  a  full  appreciation  (*f  its  terms  and  conditions  as  stated  by 
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you,  no  definite  action  was  had  before  they  adjourned  to  a  later 
meeting. 

Truly,  yours,  E.  A.  Drake, 

Vice-President. 
D/3 
cc  to  Capt.  Boggs. 

Q.  Have  you  any  reply  made  by  Mr.  Schwerin  to  Mr.  Drake's 
letter  of  March  1st? 

A.  I  think  I  have — if  it  is  not  in  the  bunch  I  have  given  you. 

Q.  It  is  not  here. 

A.  I  can  get  it  in  a  few  moments. 

Mr.  Lovett.  If  you  haven't  it  with  you,  I  will  ask  you  to  produce 
it,  and  hand  it  to  the  reporter,  with  the  understanding  that  he  may 
write  it  in  as  though  produced  now. 

You  have  also  handed  me,  Mr.  Eossbottom,  a  letter  dated  May  18, 
addressed  by  Mr.  Schwerin  to  Mr.  Drake.    Is  that  the  letter  ? 

Witness.  That  is  the  letter. 

Mr.  Lovett.  I  offer  that  letter  in  evidence.    It  reads  as  follows : 

5517  Eeply  Eefer  to  No 

Pacific  Mail  Steamship  Company 
Portland  &  Asiatic  Steamship  Company 
San  Francisco  &  Portland  Steamship  Company 

Office  of 

K.  P.  SCHWERIN 

Vice-President  and  General  Manager 
Third  Floor,  Flood  Building. 

120  Broadwat, 
New  York,  May  18,  1909. 
E.  A.  Drake,  Esq., 

Vice-Pres.,  Panama  R.  R.  Co., 

#4  State  St.,  New  York. 

Dear  Sir:  Herewith  acknowledge  your  letter  of  May  13th,  and 
note  that  the  Secretary  of  War,  Mr.  J.  M.  Dickinson,  states  as  follows : 

"  Ask  the  Pacific  Mail  whether  or  not,  in  view  of  large  increase  of 
tonnage  coming  to  us  by  Pacific  Mail  within  the  last  30  days,  they  will 
withdraw  their  notice  of  February  18th.  You  can  state  definitely 
that  Panama  Eailroad  Company  will  not  change  the  present  rates 
nor  allow  a  larger  division  nor  guarantee  full  cargoes,  but  will  ar- 
range its  sailings  to  make  such  connections  as  Pacific  Mail  may  desire, 
provided  sailings  are  not  oftener  than  every  six  days." 

I  believe  that  I  stated  to  the  Board  of  Directors  of  the  Panama 
Eailroad  Company  that  they  could  develop  tonnage  by  the  Panama 
Isthmus  route  provided  they  made  the  rates  attractive  to  shippers, 
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and  made  them  lower  than  any  other  route.  To  develop  this  fact  the 
Pacific  Mail  Steamship  Company  was  asked  to  join  in  a  400  rate  from 
the  Pacific  Coast  to  the  Atlantic,  and  we  agreed  to  this  for  a  period  of 
six  months. 

The  rate  of  400  has  developed  additional  business  via  the  Isthmus 

Route,  but  the  tonnage  has  moved  without  revenue  to  the  carriers, 

and  the  Pacific  Mail  Steamship  Company  can  not  afford  to  continue 

the  arrangement,  as  much  as  it  might  like  to  do  so.    The  com- 

5518  pany  is  not  justified  in  carrying  freights  and  in  performing  a 
service  which  it  knows  is  bound  to  net  a  loss.     I  quote  you 

below  the  situation  in  regard  to  the  movement  of  wool,  rags,  hides 
and  hair : 

At   40tf   per   100# 
Propn.  or  Panama  E.  E.  Pacific  Mail  S.  S.  Co.'s 

M.  to  W.  Company's.       '  proportion  50%  each. 

Wool 2.7  to  1  $4.00  per  2000#  $1.48  per  40  cu.  ft. 

Eags 2.  9  to  1  $4.00  per  2000#  $1.38  per  40  cu.  ft. 

Hides 3.  fi  to  1  $4. 00  per  2000#  $1. 14  per  40  cu.  ft. 

Hair 2.  5  to  1  $4.00  per  2000#  $1.  60  per  40  cu.  ft. 

Deducting  the  cost  of  loading,  discharging,  checking,  and  terminal 
charges  to  the  Panama  Railroad  Company,  rags,  which  pay  us  $1.38 
per  40  cu.  ft.,  net  us  750  per  cu.  ft. 

As  the  Secretary  states  there  will  be  no  change  in  the  rates,  no  re- 
arrangement of  divisions,  no  guarantee  of  return  cargoes,  it  is  simply 
impossible  for  the  Pacific  Mail  Steamship  Company  to  continue  under 
the  working  agreement,  and  therefore  we  can  not  withdraw  the  notice 
sent  you  in  my  letter  of  February  18th,  that  six  months  from  Feb- 
ruary 12th,  1909,  we  will  no  longer  be  governed  by  the  working 
agreement. 

Stamp  :  Yours  truly, 

fPanama  Railroad  Co. 
Received 
May  18, 1909 
Secretary's  Office 
Pencil  note:  19/5/09    Copy  sent  Secy,  of  War  &  Col.  Gorthals 
S-A. 

K. 

Q.  Mr.  Schwerin's  letter  of  May  18,  which  I  have  just  read  into 
the  record,  refers  to  a  letter  of  May  13th,  addressed  to  him  by 

5519  Mr.  Drake.    Have  you  a  copy  of  Mr.  Drake's  letter  of  May 
13th,  with  you  ? 

A.  I  think  you  have  got  that,  haven't  you  ? 

Q.  No ;  it  is  not  here. 

A.  No ;  I  haven't  it  with  me.     I  will  get  that. 

Q.  You  will  produce  that,  will  you  ? 

A.  I  will. 

Q.  And  have  that  read  into  the  record  in  the  same  way  ? 


R.  P.  Schweein, 
Vice  Pres.  &  Gen.  Mgr. 
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The  witness  subsequently  handed  the  reporter  a  copy  of  a  letter, 
which  reads  as  follows : 

"  May  13th,  1909. 
R.  P.  Schwerin,  Esq., 

Vice-President  and  General  Manager, 

Pacific  Mail  Steamship  Company, 

120  Broadway,  New  York. 
Dear  Sir  :  Referring  to  the  notice  which  you  served  on  us  on  Feby. 
18th  last,  to  discontinue  our  operations  under  the  existing  agree- 
ment between  us,  I  am  just  in  receipt  of  the  following  cablegram 
from  the  Secretary  of  War,  J.  M.  Dickinson,  now  at  the  Isthmus : 

"Ask  the  Pacific  Mail  whether  or  not,  in  view  of  large  increase  of 
tonnage  coming  to  us  by  Pacific  Mail  within  the  last  30  days,  they 
will  withdraw  their  notice  of  Feby.  18th ;  you  can  state  definitely  that 
Panama  Pail  Road  Company  will  not  change  the  present  rates  nor 
allow  a  larger  division  nor  guarantee  full  cargoes,  but  will  arrange 
its  sailings  to  make  such  connections  as  Pacific  Mail  may  desire,  pro- 
vided sailings  are  not  oftener  than  every  six  days." 

and  would  thank  you  for  advice  as  to  the  character  of  reply  I 
5520     am  to  make,  which  reply  I  have  promised  would  be  transmitted 
at  the  earliest  possible. 

Truly  yours,  E.  A.  Drake,  Vice-President." 

D.  S. 

Q.  You  have  also  handed  me  a  copy  of  a  letter  dated  May  24th, 
addressed  by  Mr.  Drake  to  Mr.  Schwerin,  apparently  in  reply  to 
Mr.  Schwerin's  letter  of  May  18th.     Is  that  the  copy  ? 

A.  That  is  the  letter. 

Mr.  Lovett.  I  offer  that  in  evidence.     It  reads  as  follows : 

"  May  24th,  1909. 
2915 

R.  P.  Schwerin,  Esq., 

Vice-President  and  General  Manager, 

Pacific  Mail  Steamship  Company, 

120~  Broadway,  New  Yorlc  City. 
Dear  Sir:  Referring  to  your  letter  of  the  18th  instant  and  espe- 
cially to  the  concluding  paragraph  thereof,  in  which  you  advise  us 
of  your  inability  to  withdraw  the  notice  sent  us  in  your  letter  of 
Feby.  18th  last,  to  wit: 

"  That  six  months  from  February  12th,  1909,  we  will  no  longer  be 
governed  by  the  working  agreement." 

will  you  kindly  advise  me  whether,  by  that,  we  are  to  understand 
that  it  is  your  intention  to  withdraw  your  through-billing  connec- 
tion with  us  only  in   connection  with  "  Coastwise "  traffic,  i.   e., 
71535— vol  7—09 28 
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5521  between  United  States  coast  ports  on  both  Oceans  via  the 
Isthmus  of  Panama,  or  whether  it  is  your  purpose  to  discon- 
tinue, as  well,  connection  with  us  at  Panama  in  traffic  originating  at 
or  destined  to  Central  American  and  Mexican  ports  on  the  Pacific 
Coast  north  of  Panama. 

Truly  yours,  E.  A.  Drake,  Vice-President. 

D/S 

cc  to  Capt.  Boggs." 

Q.  You  have  also  handed  me  a  letter  dated  May  25, 1909,  addressed 
to  Mr.  Drake  by  Mr.  Schwerin,  purporting  to  be  in  reply  to  Mr. 
Drake's  letter  of  May  24th,  just  read.     Is  that  the  letter  ? 

A.  That  is  the  letter. 

Mr.  Lovett.  I  offer  in  evidence  Mr.  Schwerin's  letter  of  May  25th 
to  Mr.  Drake.     The  same  is  as  follows: 

Reply  refer  to  No.   

"  Pacific  Mail  Steamship  Company. 
Portland  &  Asiatic  Steamship  Company. 
San  Francisco  &  Portland  Steamship  Company. 

Office  of 
R.  P.  Schwerin, 
Vice-President  and 
General  Manager, 
Third  Floor,  Flood  Building. 

120  Broadwat, 
New  York,  May  25,  1909. 
E.  A.  Drake,  Esq., 

Vice  Pres.,  Panama  R.  R.  Co., 

2Jf  State  St.,  New  York. 
Dear  Sir  :  Referring  to  your  letter  of  May  24th,  No.  2915 : 
5522        Please  be  advised  that  we  have  always  understood  that  under 
the  working  arrangement  we  were  strictly  bound  to  the  inter- 
ests of  the  Isthmus  Route  and  should  provide  regular  and  consistent 
service  by  that  route,  which  we  have  endeavored  to  do. 

The  notice  we  have  sent  you  is  to  be  interpreted  that  we  are  free 
to  work  by  any  other  route,  or  to  use  the  Isthmus  Route  under  the 
general  proclamation  of  the  United  States  which  opens  it  free  to 
everybody,  but  that  we  are  in  no  way  bound  to  perform  any  regular 
service  or  to  handle  any  class  of  cargo  from  or  to  any  ports  that  we 
do  not  desire  to  participate  in. 

I  expect  to  leave  for  the  Coast  during  the  first  week  next  month 
and  I  think  it  would  be  advisable,  if  the  Government  has  thoroughly 
decided  it  cannot  help  us  to  continue  the  present  arrangement,  which 
we  have  been  running  for  a  number  of  years  at  a  serious  financial 
loss,  to  come  to  some  understanding  as  to  what  your  rates  and 
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divisions  will  be,  provided  we  bring  any  cargo  to  the  Isthmus  or 
accept  any  there  from  you. 

Yours  truly,  R.  P.  Schwerin, 

S/A  Vice-Pres.  <&  Gen.  Mgr. 

Note  in  ink  :  6/1/09  Copy  sent  Mr.  Rogers. 
Stamp  : 

Panama  Railroad  Co. 

Received 

May  26,  1909. 

Secretary's  Office." 

5523        Q.  You  have  also  handed  me  another  letter  dated  February 

18, 1909,  addressed  to  Mr.  Drake  by  Mr.  Schwerin.    It  seems  to 

be  upon  the  same  subject  as  Complainant's  Exhibit  178.    Why  is  that? 

A.  That  second  letter  dated  February  18th  was  received  by  us,  as 
you  will  see,  by  the  stamp,  May  19th.  Mr.  Schwerin  asked  us  to  con- 
sider that  letter  as  a  substitute  for  the  one  that  he  wrote  on  February 
19th,  because  he  thought  it  explained  more  clearly  the  position  of  his 
company  than  the  original  letter  of  February  18. 

Mr.  Lovett.  I  offer  in  evidence  this  second  letter,  dated  February 
18, 1909,  from  Mr.  Schwerin  to  Mr.  Drake.    The  same  is  as  follows : 

In  reply  refer  to  No. 

"  Pacific  Mail  Steamship  Company 

Portland  &  Asiatic  Steamship  Company 

San  Francisco  &  Portland  Steamship  Company. 


Office  of 

R.  P.  Schwerin, 

Vice-President  and  General  Manager 

Third  Floor,  Flood  Building 

120  Broadway,  New  York, 

February  18, 1909. 
E.  A.  Drake,  Esq., 

Vice-Pres.,  Panama  R.  R.  Co., 

24.  State  St.,  New  York. 
Dear  Sir:  Herewith  acknowledge  your  letter  of  February  15th, 
and  in  compliance  with  your  request  I  will  instruct  the  Freight  Traffic 
Manager  of  the  Pacific  Mail  Steamship  Co.  in  San  Francisco  to  pub- 
lish an  all  around  ea*st-bound  rate  of  40(4  per  100  lbs.,  or  $8.00  per  ton 

of  2,000  lbs. ' 
5524  I  must  on  this  occasion  put  on  record  the  fact  that  the  Pa- 
cific Mail  Steamship  Co.  has  earnestly  tried  to  carry  out  all  the 
terms  of  the  working  agreement  which  was  entered  into  between  the 
Pacific  Mail  Steamship  Co.  and  the  Panama  Railroad  Co.  after  the 
contract  of  1902  was  abrogated  by  order  of  the  President  of  the 
United  States. 
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It  was  understood  that  the  Isthmus  Eoute  was  to  be  open  to  all 
comers  on  an  equal  through  billing  basis,  and  all  lines  would  be  com- 
pelled to  publish  their  itinerary  in  advance  and  maintain  a  regular 
steamship  service. 

The  Panama  Railroad  Co.  has  enforced  this  rule  in  connection  with 
the  Pacific  Mail  Steamship  Co.,  although  it  has  not  strictly  enforced 
the  same  in  connection  with  a  foreign  tramp  line  of  irregular  service, 
hence  the  Pacific  Mail  Steamship  Co.  has  worked  under  a  heavy  "dis- 
advantage and  to  its  serious  injury. 

Under  the  circumstances  the  Pacific  Mail  Steamship  Co.  felt  that 
the  maintenance  of  the  working  agreement  has  been  a  very  one-sided 
affair  for  the  reason  it  was  held  to  a  strict  accountability  as  to  service 
and  connection,  while  the  tramps  were  allowed  to  come  and  go  at 
pleasure. 

When  the  contract  was  originally  made  it  was  never  contemplated, 
except  in  cases  of  extreme  measures  or  in  traffic  warfare,  that  the  rates 
would  go  as  low  as  400  per  100  lbs.,  in  fact  these  rates  were  considered 
minimum  and  unremunerative  rates,  and  were  only  put  in  the  con- 
tract to  afford  a  basis  of  further  mutual  understanding  in  case 
5525  a  rate  war  should  be  inaugurated.  Such  rates,  as  you  know,  are 
absolutely  unremunerative  and  no  line  could  possibly  exist 
upon  this  route  whose  revenue  was  obtainable  from  such  remuneration. 
The  through  rate  of  $8.00  per  ton  divides  on  the  basis  of  $4.00  to 
the  Panama  Railroad  Company  and  $4.00  to  the  Pacific  Mail  Steam- 
ship Co.  From  the  $4.00  accruing  to  the  Pacific  Mail  Steamship 
Company,  800  must  be  paid  to  the  Panama.  Railroad  Company  for 
terminal  charges  and  10<4  for  cranage,  a  total  of  900,  leaving  a  balance 
of  $3.10  for  the  haul,  San  Francisco  to  La  Boca.  Taking  into  con- 
sideration the  cost  of  loading  at  San  Francisco  of  500  per  ton  and 
checking  100,  and  discharge  at  La  Boca  of  250  and  checking  70,  or  a 
total  of  920,  the  net  balance  accruing  would  leave  the  Pacific  Mail 
Steamship  Company  a  net  result  of  $2.18  for  the  haul  of  over  3,000 
miles. 

As  I  stated  to  the  Board  of  Directors  of  the  Panama  Railroad 
Company  in  Washington,  I  desire  to  now  put  on  record  a  six  months' 
notice  from  February  12th,  1909,  that  we  will  no  longer  be  governed 
by  the  terms  of  this  working  agreement.  I  had  hoped  to  receive 
before  this  some  advice  as  to  the  decision  of  the  Board  of  Directors 
of  the  Panama  Railroad  Company  in  regard  to  the  proposition  which 
I  placed  before  them.  Will  you  kindly  advise  me  in  regard  to  this 
at  your  earliest  convenience? 

Yours,  truly,  R.  p.  Schweein, 

Vice  Pres.  &  Gen.  Mgr? 
Note  in  ink: 

J.  W.  B.  This  was  presented  by  Mr.   S.   with  a  request 
5526    that  for  record  purposes  it  be  substituted  in  our  files  for  his 
first  letter  of  same  date,  which  was  hurriedly  prepared  & 
imperfect. 

EAD. 
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Note  in  ink: 
Eevised  form  of  original  of  same  date  in  this  file.  D. 

Note  in  pencil: 
19/5/09.    Copy  sent  Capt.  Boggs.  K, 

Stamp: 

Panama  Railroad  Co. 

Eeceived 

May  19,  1909 

Vice-President's 

Office. 

Q.  As  a  matter  of  fact,  the  arrangements  have  just  been  made  for 
continuing  the  present  arrangement  indefinitely — that  is,  withdraw- 
ing or  modifying  this  notice  of  termination  given  by  Mr.  Schwerin, 
have  they  not  ? 

A.  We  haven't  been  so  advised  yet. 

Q.  Didn't  you  see  something  in  the  morning  paper  about  it  this 
morning  ? 

A.  No;  I  didn't. 

Q.  Despatches  from  Washington  ? 

A.  I  didn't  see  anything. 

Q.  I  don't  mean  to  give  any  information  myself  on  the  subject, 
because  I  have  none;  but  there  was  such  a  report  in  the  morning 
papers,  and  I  didn't  know  whether  you  were  informed  of  it. 

A.  We  haven't  been  officially  advised  if  there  has  been  any  change 
in  that  notice.  What  we  have  been  advised  is  that  Mr.  Schwerin 
has  agreed  to  have  his  traffic  men  and„our  traffic  men  get  together* 
previous  to  the  expiration  of  this  notice  on  August  13th  and  see  if 
they  can  devise  some  plan  that  they  can  recommend  to  the  Secretary 
of  War  for  a  continuance  of  our  relations.  When  that  plan 
5527  has  been  submitted  to  the  Secretary  of  War,  the  Pacific  Mail 
have  agreed  to  give  him  60  days  within  which  to  make  up  his 
mind  whether  or  not  to  accept  those  conditions. 

Q.  That  means,  doesn't  it,  as  you  understand  it,  that  if  they  do 
not  make  that  arrangement  more  than  60  days  before  August  13th,  he 
will  still  have  60  days  after  he  gets  that  notice  ? 

A.  No,  I  understand  that  Mr.  Schwerin  has  intimated  that  the 
agreement  between  the  traffic  men  must  be  in  the  hands  of  the  Sec- 
retary of  War  before  August  13th. 

Q.  Suppose  it  gets  there  on  August  1st;  do  you  understand  the 
Secretary  is  to  have  60  days,  then,  after  August  1st  ? 

A.  After  August  13th. 

Q.  In  other  words,  he  is  to  have  60  days  after  receiving  this-  propo- 
sition or  recommendation? 

A.  Well,  I  don't  know  whether  it  is  Mr.  Schwerin's  intention  to 
give  him  60  days'  notice  after  he  receives  it,  or  60  days  after  August 
13th ;  but  I  understand  60  days  after  August  13th. 

Q.  Who  makes  the  transcontinental  rates  by  the  Panama  route  ? 

A.  Our  traffic  department  and  the  vice-president. 


3336  KOSSBOTTOM. 

Q.  As  a  matter  of  fact,  your  company  makes  the  rates,  doesn't  it? 

A.  From  New  York  to  San  Francisco. 

Q.  From  New  York  to  San  Francisco? 

A.  And  the  Pacific  Mail  makes  the  rates  from  San  Francisco  to 
New  York. 

Q.  The  Pacific  Mail  has  no  voice  in  making  the  rates  from  New 
York  to  San  Francisco? 

A.  They  have  a  voice  in  this  way:  that  according  to  our 

5528  existing  practices  we  cannot  go  below  $8  a  ton,  unless  we  absorb 
the  difference  out  of  our  own  proportion. 

Q.  That  is  the  arrangement,  is  it? 

Mr.  Severance.  That  is  the  contract. 

A.  That  is  the  contract  of  1902. 

Q.  You  make  them,  except  that  you  cannot  go  below  $8  a  ton? 

A.  Except  at  our  own  expense. 

Q.  You  can,  if  you  are  willing  to  absorb  the  reduction  out  of  your 
own  share? 

A.  Yes. 

Q.  How  about  the  Pacific  Mail  rates  from  the  Pacific  Coast  to  New 
York? 

A.  The  Pacific  Mail  have  the  right  to  make  rates  from  San  Fran- 
cisco or  Pacific  coast  points  to  New  York;  and  the  contract  of  1902 
provides  that  either  party  may  insist  upon  the  other  establishing 
rates  as  low  as  $8,  either  from  New  York  to  San  Francisco  or  from 
San  Francisco  to  New  York. 

Q.  So,  if  the  rates  made  by  the  Pacific  Mail  from  San  Francisco 
to  New  York  were  not  as  low.  as  $8  a  ton,  the  Panama  Railroad  Com- 
pany would  have  a  right  to  insist  upon  a  reduction  of  them  to  that 
amount  ? 

A.  That  is  what  we  did,  and  that  is  the  reason  we  have  this  notice 
of  discontinuance  of  the  relations  with  the  Pacific  Mail. 

Q.  You  insisted  on  a  reduction  of  those  rates,  and  that  was  the  sub- 
ject of  the  correspondence  prior  to  Mr.  Schwerin's  letter  of  February 
18th? 

A.  That  is  right. 

Q.  How  much  would  the  Pacific  Mail  get  out  of  an  $8  rate  from 
San  Francisco  to  New  York? 

A.  They  get  50  per  cent  as  their  proportion  of  all  freight  from 
San  Francisco  to  New  York. 

5529  Q.  As  a  matter  of  fact,  your  ships  from  New  York  to  Pan- 
ama are  well  loaded,  ordinarily,  with  supplies  and  materials 

for  the  Panama  Canal,  are  they  not? 

A.  Oh,  no ;  that  is  only  a  part  of  their  cargo. 

Q.  I  know,  but  your  ships  carry  a  great  deal  of  the  supplies  and 
material  for  the  Panama  Canal  work,  don't  they  ? 

A.  Yes ;  we  carry  quite  a  large  amount  of  supplies  for  the  canal. 

Q.  You  carry  some  transcontinental  business,  but  the  great  bulk  of 
your  traffic  to  Panama  is  of  the  Panama  material  and  supplies, 
isn't  it? 
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A.  Well,  I  should  say  the  larger  part  of  it  was. 

Q.  Whereas  northbound  you  are  dependent  on  Pacific  coast  cargo, 
aren't  you  ? 

A.  We  are,  absolutely. 

Q.  So,  you  could  afford  to  carry  business  from  Panama  to  New 
York  a  great  deal  cheaper  than  the  Pacific  Mail  could  afford  to  carry 
it  from  San  Francisco  to  Panama,  because  your  ships  go  down  loaded 
with  canal  material  and  supplies  and  come  back  empty,  unless  they 
get  it  from  the  Pacific  coast ;  isn't  that  true  ? 

A.  We  can  afford  to  carry  freight  homeward  cheaper  than  we  can 
outward,  because  we  have  a  fairly  good  outward  cargo  and  we  have 
very  little  homeward  cargo,  and  everything  secured  (except  the  cost 
of  handling)  just  means  so  much  gain  to  us. 

Q.  The  Pacific  Mail  is  not  in  that  situation,  is  it  ? 

A.  They  are  on  the  business  from  Panama  to  San  Francisco. 

Q.  I  know,  but  they  do  not  carry  any  canal  supplies  and  material 
of  any  consequence,  do  they? 

5530  A.  No,  but  they  depend  on  us  to  bring  them  San  Francisco 
cargo  to  Panama. 

Q.  Yes,  but  they  do  not  ha,ve  load  down  with  the  canal  material 
and  supplies? 

A.  No,  but  they  are  practically  loaded  from  San  Francisco  on  the 
way  down  to  Panama  with  local  cargo  to  Central  America  and 
Mexico. 

Q.  But  not  with  the  Panama  supplies  and  material  ? 

A.  No;  very  little  cargo  except  the  San  Francisco  cargo;  and 
when  they  get  down  into  Central  American  ports  during  the  coffee 
season,  with  coffee  from  Central  America. 

Q.  They  are  dependent  on  you,  though,  for  Atlantic  port  business 
for  their  northbound  ? 

A.  They  are  dependent  upon  the  Panama  Railroad — not  so  much 
our  steamship  line,  because  there  is  a  large  business  from  Europe 
that  is  brought  by  the  Pacific  Mail  and  delivered  to  them  at  Panama. 

Q.  But  in  so  far  as  they  are  dependent  on  you  for  tonnage  from 
Atlantic  ports  to  Panama,  that  tonnage,  so  far  as  you  are  concerned, 
is  subordinate  to  the  requirements  of  the  canal,  isn't  it  ? 

A.  I  don't  think  I  could  say  that,  because  if  we  did  not  have  San 
Francisco  and  Central  American  business,  our  line  would  be  con- 
ducted at  a  loss. 

Q.  But  if  you  have  a  cargo  of  material  and  supplies  for  the  canal, 
you  would  not  take  any  business  for  San  Francisco,  would  you  ? 

A.  Well,  but  we  never  have  full  cargoes  of  supplies  and  materials. 

Q.  Don't  you  always  give  preference  to  canal  supplies  and 
material  ? 

A.  No,  except  on  the  morning  of  sailing.     If  on  the  morning 

5531  of  sailing  we  receive  word  from  the  Washington  office  or  the 
Commission  that  they  are  obliged  to  have  certain  supplies 

furnished  promptly,  then  we  make  room  for  them ;  otherwise  we  give 
no  preference  to  canal  business  over  commercial  business. 
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Q.  When  there  is  a  large  volume  of  canal  supplies  moving,  you 
are  not  so  active  in  getting  business  for  the  Pacific  coast,  are  you  ? 

A.  We  are  always  active.  You  see  there  are  two  other  lines  run- 
ning down  to  Colon— foreign  lines.  They  carry  Panama  business 
and  Central  America  and  the  South  Pacific  coast  business. 

Q.  You  divide  that  with  foreign  lines  anyway,  but  I  am  speaking 
of  San  Francisco  business.  You  do  not  have  any  competition  by 
other  lines  for  San  Francisco  business? 

A.  No ;  and  we  have  more  room  for  San  Francisco  business  because 
of  the  competition  of  these  foreign  lines,  on  foreign  business,  to  South 
America  and  Central  America. 

Q.  The  only  time  that  you  really  give  preference  to  the  material 
and  supplies  for  the  canal  is  on  the  morning  of  sailing? 

A.  Yes,  in  connection  with  rush  shipments  that  they  are  obliged 
to  have  go  forward. 

Q.  Then  you  refuse  business  for  San  Francisco  or  any  other  port,  if 
necessary  ? 

A.  We  shut  it  out  or  hold  it  over  until  the  next  steamer,  if  that  is 
necessary. 

Q.  I  will  ask  you  to  produce,  for  I  want  to  put  it  in  the  record  in 
connection  with  your  testimony,  the  correspondence  with  Schwerin 
in  which  you  give  your  reasons  for  wanting  to  put  in  this  40-cent 

rate. 
5532        A.  All  right;  I  will  hand  it  to  you. 

Q.  Now,  with  reference  to  the  terminal  charge  at  La  Boca; 
that  is  paid  by  the  Pacific  Mail  ? 

A.  That  is  paid  always  by  the  Pacific  carrier. 

Q.  And  it  is  paid  to  whom  ? 

A.  To  the  Panama  Eailroad  Company. 

Q.  That  is  in  addition  to  the  division? 

A.  They  pay  that  out  of  their  division  or  out  of  their  proportion. 

Q.  When  you  say  this  $8  rate  is  divided  equally  between  the  Pan- 
ama Railroad  Company  and  the  Pacific  Mail,  that  is  not  quite  ac- 
curate, is  it? 

A.  Yes.  The  proportions  are,  as  I  have  stated,  50  per  cent  to  each 
company.  Out  of  the  Pacific  Mail's  proportion,  they  of  course  have 
to  pay  their  stevedore  charges  at  San  Francisco,  their  wharfage 
charges  at  San  Francisco  and  their  wharfage  charges  at  La  Boca. 
It  is  practically  a  wharfage  charge. 

Q.  But  they  pay  it  to  the  Panama  Railroad  ? 

A.  They  pay  it  to  the  Panama  Railroad. 

Q.  And  how  much  does  that  amount  to? 

A.  80  cents  a  ton  for  wharfage  and  10  cents  a  ton  if  they  want  to 
avail  of  the  electric  cranes  that  we  have  on  the  pier,  rather  than  their 
own  windlass. 

Q.  And  do  they  usually  avail  of  them  ? 

A.  Yes,  I  think  they  do. 

Q.  The  practical  result  is,  then,  that  out  of  this  $8  a  ton  rate  the 
Pacific  Mail  gets  $3.10  and  the  Panama  Railroad  Company  gets  $4.90  ? 
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A.  Yes. 

Q.  You  call  it  "  wharfage,"  but  as  a  matter  of  fact  that  is 

5533  the  money  that  each  company  gets  out  of  it? 

A.  Yes.  In  the  operation  of  a  steamship  line,  the  wharfage 
is  always  considered  part  of  the  steamship  expense,  no  matter  to 
whom  they  pay  it,  whether  they  pay  it  to  the  city  or  the  railroad 
company,  if  the  railroad  company  is  the  owner  of  the  pier. 

Q.  Yes,  but  you  have  got  the  wharves  there  and  they  do  not  earn 
any  money  unless  somebody  is  paying  for  the  use  of  them? 

A.  That  is  right. 

Q.  As  a  matter  of  fact,  that  is  the  way  they  divide — $3.10  and 
$4.90? 

A.  That  is  the  net  division  on  an  $8-rate. 

Q.  Don't  you  think  it  is  quite  obvious  under  those  circumstances, 
Mr.  Eossbottom,  that  the  Panama  Railroad  Company  can  better 
afford  to  do  business  at  $8  a  ton  than  the  Pacific  Mail  ? 

A.  No,  I  don't  think  so. 

Q.  Now,  if  you  don't  get  this  business  by  making  the  $8-rate,  your 
wharf  department  would  not  get  its  wharfage  out  of  it,  would  it? 

A.  We  wouldn't  get  it  from  the  Pacific  Mail,  but  of  course  we  have 
other  lines  that  are  running  to  La  Boca  wharf. 

Q.  From  San  Francisco? 

A.  No,  from  Central  America  and  Mexico  and  South  Pacific  ports. 

Q.  I  am  speaking  of  the  $8-rate  from  San  Francisco. 

A.  Yes. 

Q.  The  only  way  you  can  get  that  business  for  your  wharfage  is 
through  the  Pacific  Mail? 

A.  At  present,  yes. 

Q.  And  so  in  demanding  an  $8-rate,  you  are  drawing  business  not 
only  for  your  ships,  but  also  for  your  wharves,  aren't  you  ? 

A.  Yes. 

5534  Ke-direct  examination  by  Mr.  Severance  : 

Q.  You  have  to  stand  the  expense  of  handling  the  cargoes 
on  the  Atlantic  side  at  Colon,  don't  you? 

A.  Oh,  yes. 

Q.  So  that  you  are  on  an  equality  with  the  Pacific  Mail  in  that; 
they  stand  it  on  one  side  and  you  on  the  other,  except  that  you  own 
the  wharf? 

A.  The  Panama  Railroad  owns  the  wharves  on  both  sides. 

Q.  But  you  have  an  investment  in  those  wharves? 

A.  Yes.  According  to  our  books  the  wharves  do  not  pay  us.  We 
do  not  get  enough  traffic  over  them  to  pay  us  for  the  investment. 

Q.  That  is,  to  pay  interest  on  the  investment? 

A.  Interest,  and  depreciation  of  the  property. 

Q.  You  spoke  of  the  Pacific  Mail  boats  loading  south-bound  out 
of  San  Francisco.  Judge  Lovett  was  asking  you  whether  they  took 
supplies  to  Panama.  Do  you  know  whether,  as  a  matter  of  fact, 
transcontinental  traffic  is  at  times  offered,  which  they  will  not  take 
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because  they  can  get  more  money  out  of  hauling  stuff  to  Central 
America  and  Mexican  ports? 

A.  We  have  instances  where  they  have  refused  freight,  which  have 
been  reported  to  us  by  our  San  Francisco  agent.  The  Pacific  Mail 
have  claimed  that  they  have  refused  it  because  the  space  on  their 
steamers  was  already  filled  by  other  freight. 

Q.  Do  the  Pacific  Mail  boats  stop  any  place  in  California,  with 
the  exception  of  San  Francisco  ? 

A.  No. 

Q.  Do  the  German  boats — the  Kosmos  line? 
A.  I  do  not  think  they  do. 
5535        Q.  You  don't  know,  or  do  you  know? 

A.  I  know  that  as  far  as  their  connection  with  the  Panama 
route  is  concerned,  they  do  not ;  but  I  do  not  know  whether  they  stop 
at  other  California  ports  in  connection  with  their  Tehuantepec 
route — Salina  Cruz. 

Q.  They  interchange  with  the  Tehuantepec  route,  do  they  ? 

A.  Interchange  with  the  Tehuantepec  also. 

Q.  Does  the  traffic  move  to  Colon  from  any  other  American  ports 
than  New  York? 

A.  Yes ;  from  Galveston,  New  Orleans  and  Baltimore. 

Q.  San  Francisco  freight? 

A.  No,  not  San  Francisco  freight.  Those  are  all  foreign  steamers ; 
they  cannot  carry  "San  Francisco  freight. 

Q.  Are  there  any  American  registers  into  Colon  except  your  com- 
pany? 

A.  None.  Our  line  is  the  only  American  steamship  line  running 
to  Colon. 

Q.  So  that  all  the  traffic  for  San  Francisco  out  of  New  York,  or 
out  of  any  port  in  the  United  States,  which  goes  by  the  Panama 
route,  goes  over  your  steamers? 

A.  That  is  right. 

Q.  And  on  the  Pacific  coast,  over  the  steamers  of  the  Pacific  Mail? 

A.  That  is  right. 

Q.  Do  you  know  the  length  of  time  it  takes  Pacific  Mail  ships  to 
go  from  San  Francisco  to  Panama  or  La  Boca? 

A.  The  reports  we  have  indicate  that  they  take  from  twenty-one  to 
twenty-four  days. 

Q.  How  long  does  it  take  your  ships  to  go  from  New  York  to 
Colon? 
5536        A.  Five  and  a  half  days  and  six  and  a  half  days — according 
to  the  size  of  the  steamer. 

Q.  What  are  the  respective  distances? 

A.  From  New  York  to  Colon  is  1976  miles.  I  think  from  San 
Francisco  to  Panama  is  about  3200  miles. 

Q.  Less  than  twice  as  far? 

A.  Yes. 

Q.  Does  that  rate  of  $8  a  ton  apply  to  all  classes  of  freight  ? 

A.  All  classes  of  freight  from  San  Francisco  to  New  York. 
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Q.  That  rate  is  still  in  force? 

A.  Still  in  force. 

Q.  Does  this  German  line  stop  at  Central  American  and  Mexican 
ports  also? 

A.  It  does. 

Q.  You  speak  of  operating  in  connection  with  the  Tehuantepeo 
route.  I  assume  they  stop  at  that  port;  but  do  they  stop  at  other 
ports?  Do  they  make  the  same  ports  practically  that  the  Pacific 
Mail  do  ? 

A.  Practically,  yes. 

Q.  Do  they  deliver  business  to  you  at  La  Boca,  destined  to  New 
York,  from  Mexican  and  Central  American  ports? 

A.  I  don't  think  that  they  ever  received  any  business  destined  to 
New  York  from  the  Kosmos  Line.  We  have  only  had  about  twelve 
or  thirteen  calls  of  their  steamers  during  the  time  that  they  have 
been  in  through-billing  relations  with  us,  and  most  of  the  business  is 
to  Hamburg,  London  and  European  ports.  Sometimes  they  call 
there  with  only  passengers  and  no  freight  at  all. 

Q.  Is  that  business  for  European  ports  taken  direct  to  Europe 
from  Colon? 

A.  From  Colon  by  the  direct  line. 
.  Q.  So  that  the  only  interest  you  have  in  it  is  the  rail-haul  across 
the  Isthmus? 

A.  That  is  right. 
5537        Q.  With  reference  to  this  scheme  of  getting  together  again 
on  some  deal — I  mean  the  Pacific  Mail  and  the  Panama  Rail- 
road: as  I  understand  you,  the  traffic  men  of  the  Pacific  Mail  and 
your  company  are  to  have  a  meeting.     For  what  purpose? 

A.  The  Pacific  Mail  will  present,  I  presume,  their  reasons  why 
they  should  get  either  an  increased  percentage  or  else  a  fixed  return 
for  their  haul  from  San  Francisco  to  Panama. 

Q.  Has  there  been  any  talk  about  increasing  the  rates? 

A.  From  San  Francisco  to  New  York? 

Q.  Yes.  Is  that  a  matter  that  is  to  be  taken  up  by  these  traffic 
men? 

A.  I  presume  that  is  one  of  the  questions  that  will  be  discussed. 
If  the  Pacific  Mail  insist  upon  a  larger  revenue  than  they  are  now 
getting,  it  means  either  that  their  proportion  must  be  increased  at 
the  expense  of  the  Panama  Railroad,  or  that  higher  rates  will  have 
to  be  established. 

Q.  The  extension  of  the  time  that  the  arrangement  is  to  continue — ■ 
sixty  days  beyond  August  13th,  or  whatever  it  is — is  all  dependent 
upon  the  Panama  Railroad  Company's  representative  meeting  the 
views  of  the  Pacific  Mail  representatives,  is  it  not  ? 

A.  And  submitting  them  to  the  Secretary  of  War,  and  the  Secre- 
tary of  War  approving  of  the  plan. 

Q.  Yes,  I  understand ;  but  you  said  the  Secretary  was  to  have  sixty 
days  in  which  to  make  up  his  mind  after  these  negotiations  are  'con- 
cluded and  the  conclusions  submitted  to  him? 
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A.  Yes. 

Q.  But  I  say,  unless  the  traffic  manager  of  the  Panama  Kail- 
road  Company  meets  the  views  of  the  Pacific  Mail  traffic  man- 
ager, there  will  be  nothing  to  submit  to  the  Secretary  of  War, 

5538  will  there,  and  the  notice  to  quit  on  August  13th  will  remain 
effective  ? 

A.  That  is  about  the  size  of  it. 

Q.  Have  the  traffic  men  had  any  meeting  yet,  as  far  as  you  know? 

A.  Not  yet. 

Q.  Do  you  know  whether  the  Pacific  Mail  Steamship  Company 
takes  any  supplies  to  Panama  for  the  Canal? 

A.  The  Pacific  Mail  has  a  good  local  business  to  Panama — that  is, 
merchandise  consigned  to  the  local  merchants  there;  but  I  do  not 
know  that  they  have  very  much  business  for  the  Isthmian  Canal 
Commission.  Of  course  there  would  be  more  or  less  of  it,  but  I  do 
not  think  it  is  a  very  large  amount. 

Q.  Come  back  to  this  notice  that  you  gave  them  in  1905 :  did  that 
contemplate  that  you  would  refuse  to  interchange  business  with 
them,  or  simply  that  you  would  refuse  to  interchange  it  exclusively? 

A.  I  have  got  the  notice  here.     Suppose  I  read  it  to  you  ? 

(Witness  hands  paper  to  Mr.  Severance.) 

Mr.  Lovett.  What  is  that? 

Mr.  Severance.  This  is  the  notice  to  the  Pacific  Mail  Steamship 
Company. 

Mr.  Lovett.  1905? 

Witness.  1905 — or  for  the  contract  of  1905. 

The  paper  produced  by  the  witness  was  marked  Complainant's 
Exhibit  182^  (Rossbottom),  and  is  as  follows: 

5539  "  Panama  Rail  Road  Company 

Panama  Rail  Road 
Panama  Rail  Road  Steamship  Line. 
General  offices: 

24  State  st. 
In  reply  please  address 
Panama  R.  R.  Co. 
And  refer  to 

File  No 

New  York,  January  12th,  1905. 
Messrs.  The  Pacific  Mail  Steamship  Co., 
New  York. 
Gentlemen  :  Whereas,  by  Article  21  of  the  Traffic  Agreement  en- 
tered into  between  the  Panama  Rail  Road  Company  and  the  Pacific 
Mail  Steamship  Company,  dated  June  11th,  1902,  the  duration  of 
said  Traffic  Agreement  is  made  subject  to  the  provisions  of  a  contem- 
poraneous agreement  between  the  said  parties  thereto  of  even  date 
therewith. 
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And  whereas,  by  Article  4  of  said  contemporaneous  agreement, 
known  as  "  The  Supplemental  Contract,"  it  is  provided  and  agreed : 
"that  if  at  any  time  during  the  continuance  of  said  Traffic 
"Agreement,  a  majority  of  the  shares  of  the  Eail  Koad  Com- 
"  pany  or  its  Eail  Koad  property  shall  be  purchased  or  acquired 
"  by  the  United  States  of  America,  or  by  any  person  or  persons 
"representing  it,  or  acting  in  its  behalf,  then  either  party 
"  hereto  may  give  notice  in  writing  to  the  other  of  its  intention 
"'to  terminate  said  Traffic  Agreement,  and  at  the  expiration  of 
"  six  months  from  the  giving  of  such  notice,  the  said  Traffic 

5540  "  Agreement  and  the  previous  articles  of  this  agreement  shall 
"terminate,  come  to  an  end,  and  be  utterly  null  and  void 
"thenceforth,  anything  in  said  Traffic  Agreement  or  herein 
"  contained  to  the  contrary  notwithstanding." 

And  whereas,  a  majority  of  the  shares  of  the  said  Panama  Eail 
Eoad  Company  has  been  purchased  by  the  United  States  of  America, 

And  whereas,  at  a  meeting  of  the  Board  of  Directors  of  the  Pan- 
ama Kail  Road  Company  duly  called  and  held  on  this  12th  day  of 
January,  1905,  the  notice  and  action  herein  contained  were  duly 
authorized  to  be  given  and  taken. 

Now  therefore,  the  Panama  Eail  Eoad  Company  hereby  gives 
notice  to  you,  the  Pacific  Mail  Steamship  Company,  of  its  intention 
to  terminate  said  traffic  agreement,  and  that  at  the  expiration  of  six 
months  from  the  giving  of  this  notice,  the  said  Traffic  Agreement 
and  Articles  first,  second  and  third  of  said  Supplemental  Agreement 
will  terminate,  come  to  an  end  and  be  utterly  null  and  void,  anything 
in  either  of  said  agreements  contained  to  the  contrary  notwithstand* 
ing.     Dated  New  York,  January  12th,  1905. 

Panama  Eail  Eoad  Company, 
(Seal)  .  By  J.  Edward  Simmons,  President. 

fPanama  Eailroad  Company! 
}  New  York  1849. 

Attest: 

E.  A.  Drake, 

Secretary" 

5541  Q.  Was  it  before  or  after  you  gave  this  notice  that  you  had 
the  negotiations  with  the  Pacific  Mail  which  resulted  in  the 

tentative  working  agreement  that  you  have  testified  to  \ 

A.  After  this  notice  was  issued. 

Q.  And  before  it  became  effective? 

A.  And  before  it  became  effective. 

Q.  I  think  you  testified  in  answer  to  Judge  Lovett  that  there  had 
been  no  change  whatever  in  the  method  of  interchange  of  business, 
except  that  it  was  no  longer  exclusive? 

A.  That  is  it. 

Q.  That  is,  exclusive  as  to  foreign  business  ? 

A.  Exclusive  as  to  any  business. 
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Q.  Well,  it  has  been  necessarily  exclusive  as  to  San  Francisco 
business,  because  there  is  no  other  line  to  take  the  business? 

A.  That  is  right. 

Q.  How  frequently  do  your  ships  sail  out  of  New  York  for  Colon? 

A.  Under  our  present  schedule  we  sail  every  six  days. 

Q.  How  frequently  do  the  Pacific  Mail  ships  sail  from  Panama 
to  San  Francisco? 

A.  They  now  sail  three  times  a  month,  according  to  their  schedule. 
Once  in  a  while,  of  course,  they  skip  a  departure,  as  they  did  at  the 
time  they  lost  one  of  their  steamers,  about  two  or  three  months  ago. 

Q.  How  long  have  they  been  having  ten  days  sailing  ? 

A.  I  could  not  say  positively,  but  I  think  they  have  had  the  ten 
days  schedule  in  operation  for  about  three  years.  Previous  to  that 
they  had  a  weekly  service. 

Q.  Was   the   weekly    sailing    changed    to    the   ten    days   sailing 
after  or  before  you  gave  notice  of  the  cancellation  of  this 
5542    contract  ? 

A.  Well,   I  couldn't  state  positively.     Of  course  I  could 
verify  it  from  the  records. 

Q.  But  you  don't  remember? 

A.  I  don't  remember. 

Re-cross  examination,  by  Mr.  Lovett  : 

Q.  You  generally  have  full  cargoes  southbound,  don't  you,  Mr. 
Rossbottom  ? 

A.  For  the  past  three  months  we  have  had  fairly  full  cargoes 
southbound.  Previous  to  that  time  we  were  sailing  with  about  half 
cargoes,  for  nearly  a  year. 

Q.  And  your  cargo  is  made  up  of  material  and  supplies  for  the 
canal  and  freight  for  Central  American  and  Mexican  ports  and  San 
Francisco  ? 

A.  And  South  Pacific. 

Q.  And  South  Pacific? 

A.  That  is,  all  the  country  south  of  Panama. 

Q.  And  such  business  as  goes  to  Central  American  and  Mexican 
ports  and  South  Pacific  ports  you  interchange  with  foreign  lines,  as 
well  as  the  Pacific  Mail  ? 

A.  No.  On  business  south  of  Panama  we  interchange  with  foreign 
lines — that  is,  with  the  Pacific  Steam  Navigation  Company  and  the 
Chilian  Company,  because  the  Pacific  Mail  does  not  run  south  of 
Panama,  but  on  Central  American  and  Mexican  business  we  inter- 
change traffic  only  with  the  Pacific  Mail. 

Q.  I  think  you  testified  a  while  ago  that  you  admitted  the  Kosmos 
Line? 

A.  We  have ;  but  there  has  been  no  cargo  offered  to  us  for  trans- 
portation by  the  Kosmos  Line  from  Panama. 

Q.  You  haven't  interchanged  with  them  at  all,  then  ? 

A.  Yes;  they  bring  some  cargo  to  us  from  Central  America  to 
Europe. 
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5543        Q.  But  you  deliver  none  to  them? 

A.  We  deliver  none  to  them,  unless  the  consignee  requests 
that  the  final  carrier  be  the  Kosmos  Line,  but  we  have  received  no 
such  request  yet. 

Q.  But  you  are  at  liberty  now  to  do  so  if  you  want  to  ? 
A.  Not  without  the  consent  of  the  shipper. 

Q.  I  mean  so  far  as  the  Pacific  Mail  is  concerned.  I  say  you  are 
not  bound  exclusively  with  the  Pacific  Mail? 

A.  No,  we  are  not  bound  exclusively  with  the  Pacific  Mail;  but 
of  course  we  could  not  divert  any  cargo  to  the  Kosmos  Line  without 
the  consent  of  the  shipper. 

Q.  But  the  shipper  has  a  right  to  send  it  that  way  if  he  wants  to  ? 
A.  Undoubtedly. 

Q.  And  if  he  does  not  give  any  directions,  you  have  a  right  to 
ship  that  way,  haven't  you? 

A.  Well,  he  does  give  directions. 

Q.  But  if  he  should  not  give  directions  as  to  which  line  ? 
A.  Then  we  would  have  the  option  to  give  it  to  whichever  line 
we  chose. 

Q.  That  is  what  I  thought.  But  your  shipments  north-bound 
run  light? 

A.  From  Colon,  yes. 

Q.  Now,  wasn't  the  purpose  of  this  $8-rate  to  try  to  force  cargo 
that  way,  in  order  to  give  you  a  north-bound  load  ? 
A.  Yes. 

Q.  Isn't  this  $8-rate — 40  cents  a  hundred — an  extraordinarily  low 
rate  for  business  between  San  Francisco  and  New  York? 

A.  No.     When  we  operated  our  own  line  we  established  rates  as 
low  as  $6  a  ton  from  San  Francisco  to  New  York. 
Q.  How  long  ago  was  that? 
A.  That  was  in  about  1894  or  1895. 

Q.  Was  that  an  all-round  rate,  applicable  to  everything,  or  only 
to  special  articles? 

A.  No,  not  an  all-round  rate. 
5544        Q.  Well,  there  is  quite  a  difference,  isn't  there  ? 

i    A.  No,  there  isn't  much  difference.    There  are  only  about 
half  a  dozen  commodities  coming  from  San  Francisco  to  New  York. 
The  majority  of  them  are  goods  that  take  the  low  rate. 
Q.  You  only  made  it,  though,  on  certain  commodities? 
A.  Yes. 

Q.  As  a  matter  of  fact,  wasn't  that  a  very  unprofitable  enterprise 
for  your  company?  Didn't  you  lose  money  on  those  Pacific  coast 
lines? 

A.  We  lost  money  on  the  steamship  line  because  we  ran  a  direct 
line  between  San  Francisco  and  Panama;  but,  of  course,  the  earn- 
ings of  the  railroad  and  the  earnings  of  the  steamship  line  on  the 
Atlantic  helped  to  reduce  the  loss  on  the  Pacific  service. 

Q.  In  doing  that  part  of  the  business  that  the  Pacific  Mail  does 
now,  you  lost  money  on  it,  didn't  you  ? 
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A.  Yes. 

Q.  In  your  accounting  in  your  rates,  do  you  divide  the  earnings  of 
the  railroad  and  the  wharf  at  Colon  and  the  ships  between  New 
York  and  Colon,  or  do  you  treat  them  as  a  unit?  The  40-per  cent 
division  that  you  get,  do  you  subdivide  it  between  your  railroad  and 
your  wharf  at  Colon  and  your  Atlantic  ships  ? 

A.  We  subdivide  it  in  this  way :  A  certain  proportion  goes  to  the 
railroad  and  a  certain  proportion  goes  to  the  steamship  line.  Out 
of  the  steamship  line  it  pays  the  wharfage  at  Colon. 

Q.  What  are  those  percentages? 

A.  I  think  on  San  Francisco  business  we  give  the  railroad  22-J  per 
cent,  and  the  steamship  line  27-J.  That  is  my  recollection.  Of 
course,  I  could  verify  that. 

Q.  Of  the  40  per  cent? 

A.  Of  the  100  per  cent. 

5545  Q.  I  mean  of  the  40  per  cent,  of  the  total. 
A.  Yes. 

Q.  And  what  does  the  steamship  company  give  the  wharf  company 
at  Colon? 

A.  It  pays  wharfage  charges  of  $35  a  day. 

Q.  When  the  ships  are  there? 

A.  Yes. 

Q.  And  how  does  that  compare  with  the  wharfage  that  the  Pacific 
Mail  pays  at  Panama  or  La  Boca  ?     It  is  very  much  less,  isn't  it  ? 

A.  Well,  it  all  depends  on  the  cargo  brought  by  the  ship;  but  I 
should  judge  it  would  be  less. 

Q.  Very  much  less,  isn't  it,  as  a  practical  matter?  Suppose  the 
Atlantic  boats  pay  the  same  wharfage  at  Colon  that  the  Pacific  Mail 
pays  at  La  Boca — so  much  per  ton ;  the  expense  would  be  a  great  deal 
heavier,  wouldn't  it,  than  $35  a  day  ? 

A.  Just  wait  and  I  can  figure  it  out  in  a  minute. 

Q.  Have  you  got  those  figures  ? 

A.  Yes.  Take  a  steamer  operating  at  Colon,  being  there  seven 
days,  the  cost  of  wharfage  at  $35  a  day  would  be  $245.  Now,  one  of 
our  small  steamers  will  carry  about  2,000  tons  both  ways.  If  that 
steamer  were  going  to  La  Boca,  it  would  have  to  pay  80  cents  a  ton 
on  2,000  tons. 

Q.  And  10  cents  a  ton  if  it  used  the  electric  crane  ? 

A.  Well,  you  could  not  very  well  count  that  in,  because  we  do  not 
use  any  cranes  on  the  Atlantic  side.  You  see  we  would  have  nothing 
to  offset  that.     That  would  be  $1,600  on  2,000  tons  at  La  Boca. 

Q.  And  at  $35  a  day  it  is  how  much  ? 

A.  $245 — that  is,  seven  days. 

Q.  You  say  that  according  to  your  books  your  terminals  at 

5546  Colon  lose  money  ? 

Mr.  Severance.  No  ;  at  Panama. 
A.  The  terminals  at  Panama,  principally. 
Q.  Don't  they  lose  money  at  Colon,  or  do  you  keep  them  separate? 


BOSSBOTTOM.  3347 

A.  No;  they  are  not  kept  separate,  but  we  have  not  such  a  large 
investment  in  the  wharves  at  Colon  as  we  have  at  La  Boca. 

Q.  How  about  your  ships?  Do  they  earn  money?  Are  they 
profitable? 

A.  On  the  Atlantic  side? 

Q.  Yes. 

A.  They  are  now  on  a  profitable  basis. 

Q.  What  do  you  mean  by  now  ?  how  long  since  ? 

A.  Well,  last  year  they  were  not. 

Q.  Were  they  generally  unprofitable  up  to  last  year  ? 

A.  Yes. 

Q.  How  about  your  railroad? 

A.  The  railroad  has  always  been  operated  at  a  profit,  except  pos- 
sibly during  the  period  from  1893  to  1895. 

Q.  Do  you  know  anything  about  the  relative  expense  of  operating 
boats  on  the  Atlantic  and  the  Pacific? 

A.  No ;  I  am  not  qualified  to  testify  on  that. 

Q.  You  do  know  there  is  a  very  great  difference  in  the  matter  of 
fuel — coal — don't  you? 

A.  Yes,  there  is. 

Q.  It  is  enormously  expensive  on  the  Pacific  as  compared  with 
what  it  is  on  the  Atlantic,  isn't  it? 

A.  We  found  it  so  when  we  operated  the  Pacific  line. 

Q.  There  has'nt  been  any  great  scramble  by  American  lines  to  take 
this  business  on  the  Pacific  coast  at  the  15£  cent  rate,  has  there? 
5547  A.  I  haven't  noticed  any  scramble.  We  have  received  propo- 
sitions, or  intimations,  from  ship  owners  that  if  they  would  be 
given  exclusive  privileges  on  the  San  Francisco  business,  they  would 
be  glad  to  consider  it;  but  of  course  we  cannot  give  them  exclusive 
privileges  on  any  business. 

Q.  They  would  be  glad  to  consider  it  on  an  $8  rate  ? 

A.  On  any  rate,  as  long  as  they  had  the  exclusive  privilege. 

Q.  Had  a  voice  in  the  rate? 

A.  Yes. 

Q.  Your  boats  make  no  stops  between  New  York  and  Colon,  do 
they? 

A.  No ;  they  run  direct. 

Q.  And  the  Pacific  Mail  between  San  Francisco  and  Panama 
make  ten  or  eleven  stops,  don't  they  ? 

A.  Yes,  they  do. 

By  Mr.  Severance  : 

Q.  That  division  of  27-|  per  cent  to  the  steamship  line  would  be 
$2.20  a  ton? 

A.  Yes. 

Q.  Out  of  that  you  have  to  pay  your  wharfage  charges  at  Colon  of 
$35  a  day  and  whatever  terminal  expenses  there  are  in  New  York  ? 

A.  Yes;  and  stevedoring  at  both  ends;  and  port  charges  at  Colon. 
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Q.  So  that,  even  taking  out  the  90  cents,  as  Judge  Lovett  did,  from 
the  $4  accruing  to  the  Pacific  Mail,  leaving  them  $3.10,  they  have 
$3.10  as  against  your  steamship  line  $2.20,  and  out  of  the  $2.20  you 
have  to  pay  your  wharfage  charges? 

A.  Yes. 

Q.  To  make  a  comparison  between  the  two  ? 

A.  Yes. 

Q.  You  said  the  commodities  moving  from  San  Francisco  to  New 
York  were  few  in  number? 

A.  Yes. 

Q.  What  are  they? 

5548  A.  Wine,  canned  goods,  lead,  wool,  rags,  horns.    Those  are 
about  the  principal  commodities,  as  I  recollect  them  now. 

Q.  You  say  that  your  ships  that  didn't  make  money  ran  direct 
from  San  Francisco  to  Panama? 

A.  They  did. 

Q.  They  did  not  have  the  advantage  of  this  Central  American  and 
Mexican  business  that  is  enjoyed  by  the  Pacific  Mail? 

A.  No,  they  did  not. 

By  Mr.  Lovett  : 

Q.  What  does  it  get  on  the  Government's  supplies  for  the  Panama 
Canal? 

A.  The  rate  to  the  Government,  I  think,  is  $4.50  a  ton. 

Q.  $4.50  a  ton? 

A.  That  is  on  the  business  that  the  Government  ships  from  New 
York ;  but  most  of  the  material  now,  you  know,  is  delivered  at  Colon 
by  the  contractor. 

Q.  What  do  you  get  on  that  ? 

A.  We  get  as  low  as  $2.25  a  ton. 

Q.  And  as  high  as  what? 

A.  According  to  the  measurement  and  the  quality  of  the  goods,  I 
should  judge  as  high  as  $5.50  a  ton. 

Q.  What  did  you  say  was  the  distance  from  New  York  to  Colon? 

A.  1976  miles. 

Q.  And  from  San  Francisco  to  Panama  or  La  Boca  ? 

A.  Well,  my  answer  was  approximately  3200  miles.  Of  course  I 
am  not  sure  about  that,  but  I  think  that  is  pretty  close  to  it. 

Mr.  Severance.  It  is  about  3,000  miles. 

Mr.  Lovett.  200  miles  more  than  3,000. 

Mr.  Severance.  Well,  I  am  not  sure  it  is.  ■ 

Q.  Your  understanding  is  it  is  about  3200  miles;  the  other  is  about 
1960. 

5549  A.  1976.    I  know  what  it  is  exactly  between  New  York  and 
Colon. 

Q.  According  to  this  division  made  by  the  Panama  Railroad  Com- 
pany between  its  ships  and  its  rails  and  its  wharves,  the  Atlantic 
ships  of  the  Panama  Railroad  Company  get  about  11  cents  a  hundred, 
do  they  not? 
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A.  They  get  27^  per  cent  of,  say,  a  $4.00  rate.  Is  that  what  you 
are  talking  about  ? 

Mr.  Severance.  It  is  exactly  11  cents  a  hundred;  but  out  of  that 
they  have  to  pay  their  wharfage  ? 

Witness.  Yes. 

Q.  And  the  Pacific  would  get  15^  cents  a  hundred,  wouldn't  they? 

Mr.  Severance.  20. 

A.  No ;  they  get  20  cents  a  hundred. 

Q.  I  am  deducting  the  wharfage.  Assuming  that  they  get  $3.10, 
that  is  15£  cents  a  hundred,  isn't  it? 

A.  Then  the  comparison  would  hardly  be  fair,  because  you  do  not 
deduct  the  wharfage  and  other  charges. 

Q.  But  you  do  not  pay  any  wharfage  of  any  consequence  on  the 
Atlantic  side.  You  pay  $35  a  day,  which,  for  seven  days,  is  $245. 
The  Pacific  Mail  pays  90  cents  a  ton. 

Mr.  Severance.  80  cents.  He  says  they  do  not  use  that  on  the 
Atlantic  side  at  all. 

Mr.  Lovett.  Well,  they  use  it  on  the  Pacific  side. 

Mr.  Severance.  If  they  want  to.     It  is  optional  with  them. 

Q.  $3.10  a  ton  is  about  15  cents  a  hundred,  isn't  it? 

A.  Yes. 

Q.  So,  if  I  am  correct  in  assuming  that  the  proper  figure  is,  accord- 
ing to  your  statement  of  the  wharfage  at  Panama  of  $3.10 
5550    net  to  the  Pacific  Mail,  the  Pacific  Mail  gets  15£  cents  a  hun- 
dred for  the  haul  of  3,200  miles  from  San  Francisco  to  Panama, 
and  the  Atlantic  boats  of  the  Panama  Railroad  Company  get  11 
cents  a  hundred  for  the  haul  of  1976  miles  from  New  York  to  Colon  ? 

A.  Yes. 

(A  recess  was  here  taken  until  3  o'clock  p.  m.) 

By  Mr.  Severance  : 

Q.  Was  the  40-cents  a  hundred,  or  $8  a  ton  rate,  which  is  men- 
tioned in  the  correspondence  between  Mr.  Drake  and  Mr.  Schwerin, 
the  east-bound  rate,  or  both  east-bound  and  west-bound  ? 

A.  Only  east-bound. 

Q.  That  is,  from  San  Francisco  to  New  York  ? 

A.  From  San  Francisco  to  New  York,  yes. 

Q.  How  were  the  rates  west-bound,  as  compared  with  that? 

A.  The  minimum  rate  west-bound  is  45  cents  a  hundred  pounds, 
and  our  rates  west-bound  are  figured  on  a  basis  of  a  percentage  below 
the  rates  of  the  transcontinental  railroads. 

Q.  What  is  the  differential  1 

A.  30  per  cent  and  40  per  cent  on  less  than  carloads  and  carloads. 

A.  That  is,  30  per  cent  on  less  than  carloads  ? 

A.  30  per  cent  on  less  than  carloads. 

Q.  And  40  per  cent  on  carloads? 

A.  Yes. 

Q.  And  how  long  has  that  been  so? 
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A.  That  percentage  was  changed  from  20  and  30  per  cent 

5551  about  a  year  and  a  half  ago. 

Q.  At  whose  instance  ? 

A.  The  Panama  Railroad  Company.  We  found  we  could  not  get 
enough  business  at  the  reduction  of  20  and  30  per  cent  below  the 
transcontinental  railroad  rates,  and  so  we  increased  the  percentage. 

Q.  How  do  your  westbound  rates  compare  with  the  American- 
Hawaiian  rates? 

A.  In  some  instances  the  American-Hawaiian  rates  are  lower  than 
ours,  and  in  other  instances  they  are  higher  than  ours. 

Q.  How  do  they  average? 

A.  They  are  supposed  to  be  pretty  nearly  the  same  thing. 

Q.  They  are  not  made  on  any  similar  basis? 

A.  I  don't  know  how  the  American-Hawaiian  rates  are  made. 

Q.  The  stock  in  the  Panama  railroad  is  owned  by  the  United 
States  Government? 

A.  Yes. 

Q.  Purchased  at  the  time  of  the  Panama  Canal  purchase;  it  was 
part  of  that  purchase,  wasn't  it  ? 

A.  It  was  part  of  that  purchase.  Some  69,000  shares  were  pur- 
chased from  the  old  Canal  Company,  and  the  balance  was  purchased 
by  the  Government  from  the  individual  owners. 

Q.  But  the  control  was  purchased  at  that  time  ? 

A.  Oh,  yes. 

By  Mr.  Lovett: 

Q.  Mr.  Rossbottom,"  you  were  asked  this  forenoon  to  produce  any 

correspondence  between  the  Panama  Railroad  and  Mr.   Schwerin, 

of  the  Pacific  Mail  Company,  immediately  preceding  his  notice 

5552  of  February  18th  that  brought  about  that  notice,  or  had  to  do 
with  the  putting  in  of  the  $8  a  ton  rate  from  San  Francisco. 

What  have  you  found  ? 

A.  The  first  is  our  letter  to  the  Pacific  Mail  Steamship  Company, 
dated  February  15,  1909. 

Q.  Have  you  a  copy  of  that  letter  ? 
A.  This  is  it. 

Q.  Please  read  it  into  the  record. 
A.  (Reading:) 

"  February  15th,  1909. 
R.  P.  Schwerin,  Esq., 

Vice-President  <&  General  Manager, 
Pacific  Mail  Steamship  Company, 

120  Broadway,  New  York. 
Dear  Sir: — Following  the  consideration  given  to  the  subject  with 
your  good-self  by  the  writer  and  the  other  members  of  our  Board  of 
Directors  at  our  interviews  in  Washington,  I  beg  to  request  that  you 
will  at  once  instruct  the  Traffic  Manager  of  your  Company  in  San 
Francisco  to  publish  an  all  round  east-bound  rate  of  400  per  100  lbs. 
or  $8  per  ton  of  2,000  lbs.,  i.  e.,  a  rate  based  on  weight  only. 
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The  occasion  for  this  action  is  well  understood  to  be  the  necessity 
through  competition  and  otherwise  for  east-bound  cargo  to  load  our 
ships  which  are  sailing  from  Colon  to  New  York  practically  in  bal- 
last. The  reverse  is  the  condition  on  the  outward  voyages,  hence  there 
is  no  necessity  at  this  time  for  an  equivalent  reduction  on  west-bound 
rates,  consideration  of  which  is,  therefore,  indefinitely  postponed. 

Will  you  kindly  arrange  that  this  new  rate  be  given  the  widest 
publicity    on   the   Pacific   coast,   in   order   that    a   fair   test 

5553  may  be  made  of  the  disposition  of  San  Francisco  shippers  to 
favor  our  joint  route  on  the  basis  of  lowest  rates  obtainable. 
Truly,  yours, 

E.  A.  Drake, 
D/S  Y ice-President" 

Q.  That  is  the  only  correspondence  connected  with  that? 
A.  There  is  the  reply  of  the  Pacific  Mail  Steamship  Company ;  I 
think  that  was  put  in  this  morning. 
Mr.  Severance.  Yes ;  their  reply  of  February  18th. 
Witness.  Their  reply  of  February  18th. 

Q.  I  also  asked  you  whether  you  could  find  any  answer  made  by 
Mr.  Schwerin  to  Mr.  Drake's  letter  of  March  1st,  that  was  put  in  this 
morning.    Have  you  found  in  your  file  any  answer  to  that  letter? 
A.  No ;  I  have  no  reply  to  that  letter. 

Q.  Did  you  find  any  correspondence  on  this  subject  between  Mr. 
Drake  and  Mr.  Schwerin,  between  March  1st  and  May  24th. 
A.  Yes ;  Mr.  Drake's  letter  of  May  13th. 
Q.  To  Mr.  Schwerin? 
A.  To  Mr.  Schwerin. 
Q.  Have  you  a  copy  of  that  ? 
A.  Yes ;  I  have. 
Q.  Eead  it,  please. 
A.   (Beading:) 

"  May  13th,  1909. 
E.  P.  Schwerin,  Esq., 

Y ice-President  and  General  Manager, 

Pacific  Mail  Steamship  Company, 

1W  Broadway,  New  York. 
Dear  Sir  :  Eeferring  to  the  notice  which  you  served  on  us 

5554  on  Feby.  18th  last,  to  discontinue  our  operations  under  the 
existing  agreement  between  us,  I  am  just  in  receipt  of  the  fol- 
lowing cablegram  from  the  Secretary  of  War,  J.  M.  Dickinson,  now 
at  the  Isthmus : 

"Ask  the  Pacific  Mail  whether  or  not,  in  view  of  large  increase 
of  tonnage  coming  to  us  by  Pacific  Mail  within  the  last  30  days, 
they  will  withdraw  their  notice  of  Feby.  18th;  you  can  state 
definitely  that  Panama  Eailroad  Company  will  not  change  the 
present  rates  nor  allow  a  larger  division  nor  guarantee  full  car- 
goes, but  will  arrange  its  sailings  to  make  such  connections  as 
Pacific  Mail  may  desire,  provided  sailings  are  not  oftener  than 
every  six  days." 
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and  would  thank  you  for  advice  as  to  the  character  of  reply  I  am 
to  make,  which  reply  I  have  promised  would  be  transmitted  at  the 
earliest  possible. 

Truly  yours,  E.  A.  Drake, 

D/S  Vice-President.'1'' 

Q.  That  is  the  only  correspondence  you  find  between  them  on  the 
subject  ? 

A.  Yes ;  that  completes  the  correspondence  I  gave  this  morning. 


5555  FRANK  W.  WHITE, 

recalled  as   a  witness  on  behalf  of  the   complainant,  testified  as 
follows : 

Direct  examination  by  Mr.  Severance: 

Q.  You  have  already  testified  and  identified  yourself  as  an  em- 
ployee of  the  Interstate  Commerce  Commission  ? 

A.  Yes,  sir. 

Q.  I  show  you  Complainant's  Exhibits  183-A  and  183-B.  What 
are  they  ? 

A.  Complainant's  Exhibit  183-A  is  a  statement  showing  class 
rates  from  Portland,  Oregon,  to  San  Francisco,  California,  from 
April  3,  1888,  to  date.  Complainant's  Exhibit  183-B  is  supplement 
to  statement  No.  1688,  showing  Emergency  Rates  between  Portland, 
Oregon,  and  San  Francisco,  California,  effective  December  1,  1895. 

Q.  I  notice  a  foot  note  there  showing  that  was  changed  on  the 
15th  day  of  December,  1895.    What  was  the  change  ? 

A.  The  change  was  that  the  original  tariff  carried  rates  both 
ways,  and  the  one  that  took  effect  December  15th  made  the  rates 
apply  northbound  only. 

Mr.  Severance.  I  offer  in  evidence  Complainant's  Exhibits  183-A 
and  183-B. 

Complainant's  Exhibits  183-A   (White)    and  183-B   (White)   are 
as  follows: 
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5556  Complainant's  Exhibit  183-A.     (White.) 


(1689) 


Interstate  Commebce  Commission, 
Bureau  of  Rates  and  Transportation,  April  7,  1909. 


Statement  showing  Class  Rates  from  Portland,  Oregon,  to  San  Francisco,  Calif. , 
from  April  3rd,  1888,  to  date. 

Kates  in  cents  per  one  hundred  pounds. 


Tariffs  Southern  Pacific  Co. 

Effective. 

Portland,  Oregon,  to  San  Francisco,  Calif. 

1 

2 

3 

4 

5 

A 

B 

C 

D 

E 

File  1689 

April  3, 1888 

August  7, 1890 
August  1, 1895 
♦October  20, 1896... 
February  20, 1900.. 
January  10, 1904... 
July  15,  1905,  to 
date. 

200 
130 
40 
56 
51 
51 
51 

170 
112 
40 
52 
41 
41 
41 

150 
91 
40 
49 
31 
36 
41 

130 
75 
35 
46 
26 
31 
41 

110 
65 
30 
43 
18 
25 
28 

110 
57 
30 
41 
23 
25 
28 

85 
48 
25 
35 
23 
25 
28 

77 
43 
25 
30 
18 
25 
28 

65 
37 
20 
25 
18 
25 
28 

m 

"    4422 

i? 

Sup.  1  to  ICC  178 

w 

Amendt.  3  to  ICC  367 

n 

ICC  1481 

18 

ICC  2105 

?f» 

ICC  2322  to  ICC  3021 

w 

*ICC899 

December5, 1897.. 
January  23, 1898... 

50 

51 

40 
41 

30 
31 

25 
26 

174 

18 

224 
23 

22* 
23 

174 
18 

174 

18 

17* 

Sup.6toICC    **899 

18 

*  Carries  no  notation  to  the  effect  that  it  cancels  ICC  367. 

**  ICC  899  was  cancelled  by  ICC  1038,  which  carried  same  rates  and  which  in  turn 
was  cancelled  by  ICC  1481,  effective  February  10,  1900. 
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Complainant's  Exhibit  183-B.     (White.) 


Interstate  Commerce  Commission, 

Bureau  of  Tariffs,  June  8,  1909. 
Supplement  to  statement  No.  1688,  showing  "  Emergency  "  Rates  between  Port- 
land, Oregon  and  San  Francisco,  Calif.,  effective  December  1,  1895. 

Bates  in  cents  per  one  hundred  pounds. 


Portland.  Ore 

And 

San     Francisco, 
Cal 

1 

2 

3 

4 

5 

A 

B 

c 

D 

E 

124 

124 

124 

124 

10 

10 

10 

10 

10 

10 

Southern  Pacific  Co.  "  Interstate  Special  Rate  No.  1258  "  (ICC  File  8564) 
Tariff  was  cancelled  December  15,  1895,  by  Southern  Pacific  Co.     "  Interstate  Special 
Rate  No.  1269  "  (ICC  File  8578)  which  applied  Northbound  Only. 


5558        Q.  I  show  you  Complainant's  Exhibit  184.    What  is  that? 

A.  It  is  copy  of  tariff  showing  rates  between  San  Francisco 
and  Portland,  effective  December  1,  1895. 

Q.  Is  that  the  emergency  tariff  mentioned  in  Complainant's  Ex- 
hibit 183-B? 

A.  It  is,  yes,  sir. 

Q.  I  show  you  Complainant's  Exhibit  185.    What  is  that? 

A.  That  is  the  tariff  that  supersedes  the  one  that  was  just  put  in 
evidence — tariff  naming  rates  from  San  Francisco  to  Portland,  effect- 
ive December  15,  1895. 
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Mr.  Severance.  I  offer  in  evidence  Complainant's  Exhibits  184  and 
185. 

Complainant's  Exhibits  184  (White)  and  185  (White)  are  as 
follows : 

5559  Complainant's  Exhibit  184.     (White.) 

SOUTHERN  PACIFIC  COMPANY 

(Pacific  System) 

Rates  for  Transportation  of  Freight. 

Interstate  Special  Rate  No.  1258. 

Between 

San  Francisco,  Cal.,  only 

and 

Portland,  Salem,  Or.,  and  points  between 

Effective  December  1,  1895. 

Rates  will  be  as  follows  on  merchandise  except  as  noted  below : 

Governed  by  Western  Classification. 
In  cents  per  100  pounds. 

Classes :      1        2        3        4       5ABCDE 
12J     12J     124     124    10    10     10     10     10     10 

Minimum  charge  for  any  single  shipment  25  cents. 

APPLICATION    OF   BATES. 

First. — These  rates  do  not  apply  to  or  from  any  point  south  of  Salem. 

Second. — These  rates  do  not  apply  on  Explosives,  Fresh  Fruits  or  Vegetables, 
Fresh  Meats  or  Poultry,  Oils  (coal  or  other),  Acids,  Furniture,  Vehicles,  Agri- 
cultural Implements,  or  freight  that  cannot  be  conveniently  loaded  in  ordinary 
box  car. 

Third. — These  rates  may  be  used  in  combination  with  local  rates  between 
Portland  and  points  on  this  Company's  west  side  lines  in  Oregon. 

Fourth. — These  rates  may  be  used  to  or  from  Portland  for  freight  originating 
or  destined  north  or  east  of  Portland,  when,  by  adding  same  to  local  rates 
beyond  Portland,  a  lower  rate  is  obtained  than  provided  by  such  joint  tariffs 
as  in  effect  between  San  Francisco  and  destination  of  the  freight. 

Fifth. — Tariff  10-0  (including  Amendment  5  thereto),  and  special  commodity 
rates  as  published  remain  in  effect  unless  lower  rates  are  otherwise  herein 
specifically  provided. 

Note. — These  rates  are  not  regarded  as  fair  compensation  for  the  service, 
but  are  forced  by  the  excessive  competition  of  ocean  lines. 

Richard  Gray, 

General  Traffic  Manager, 
San  Francisco,  Cal. 
E.  P.  Rogers, 

Asst.  General  Frt.  Agent, 
Portland,  Or. 
C.  F.  Smurr, 

G'en'l  Frt.  Agent, 

San  Francisco,  Cal. 
San  Francisco,  November  25,  1895. 
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5560  Complainant's  Exhibit  185.     (White.) 

SOUTHERN  PACIFIC  COMPANY 

(Pacific  System) 

Rates  for  Transportation  of  Freight. 

Interstate  Special  Rate  No.  1269. 

(Supersedes  Interstate  Special  Rate  No.  1258.) 

from 

San  Francisco,  Cali.,  only. 

to 

Portland,  Albany,  Or.,  and  points  between. 

Effective  December  15,  1895. 

Rates  will  be  as  follows  on  merchandise  except  as  noted  below : 

Governed  by  Western  Classification. 
In  cents  per  100  pounds. 

Classes :      1        2        3        4       5     A     >B     C     D     E 
12*     124     12J     12*    10   10     10     10     10     10 

Minimum  charge  for  any  single  shipment  25  cents. 

APPLICATION    OF   BATES. 

First. — These  rates  do  not  apply  to  any  point  south  of  Albany  and  do  not 
apply  south  bound. 

Second. — These  rates  do  not  apply  on 
Acids  Fruit,  Fresh  Poultry,  Live 

Explosives  Meats,  Fresh  Vegetables,  Green 

or  freight  that  can  not  be  conveniently  loaded  in  box  car. 

Third. — These  rates  may  be  used  in  combination  with  local  rates  from  Port- 
land to  points  on  this  Company's  West  Side  lines  in  Oregon. 

Fourth. — These  rates  may  be  used  to  Portland  for  freight  destined  north  or 
east  of  Portland,  when,  by  adding  same  to  local  rates  beyond  Portland,  a  lower 
rate  is  obtained  than  provided  by  such  joint  tariffs  as  in  effect  from  San  Fran- 
cisco to  destination  of  the  freight. 

Fifth. — Tariff  10-0  (including  Amendment  5  thereto)  and  special  commodity 
rates  as  published  remain  in  effect  unless  lower  rates  are  otherwise  herein 
specifically  provided. 

Note. — These  rates  are  not  regarded  as  fair  compensation  for  the  service, 
but  are  forced  by  the  excessive  competition  of  ocean  lines. 

Richard  Geat, 

General  Traffic  Manager, 
San  Francisco,  Gal. 
E.  P.  Rogers, 

Asst-Gerfl.  Frt.  Agent, 
Portland,  Or. 
C.  F.  Smttrr, 

General  Freight  Agent 
San  Francisco,  Gal. 
San  Francisco,  December  3,  1895. 


3356  white  (2)- 

5561  Q.  I  show  you  Complainant's  Exhibit  186,  consisting  of 
three  sheets.     What  is  that? 

A.  It  shows  rates  between  San  Francisco,  Sacramento,  Stockton, 
Marysville,  Oakland  16th  Street  and  San  Jose  and  Utah  common 
points,  effective  December  12, 1887. 

Q.  What  are  the  other  pages  ? 

A.  The  other  pages  are  instructions  from  the  general  office  of  the 
Southern  Pacific  Company  to  its  agents  in  California. 

Q.  Attached  to  that  tariff  ? 

A.  Attached  to  it,  yes,  sir. 

Q.  Is  that  a  copy  of  the  document  that  is  on  file  ? 

A.  It  is  a  copy  of  the  document  on  file  with  the  Commission,  yes, 
sir. 

Q.  You  have  the  original  here? 

A.  Yes,  sir. 

Q.  Filed  by  the  Southern  Pacific  Railroad  Company  ? 

A.  Filed  by  the  Southern  Pacific  Railroad  Company. 

Mr.  Severance.  I  suppose  it  may  be  understood  as  to  all  of  these 
tariffs  and  documents  that  copies  may  be  used  and  offered  with  the 
same  force  and  effect  as  the  originals  ? 

Mr.  Lovett.  Yes.  This  stipulation  may  apply  to  each  of  the 
tariffs  and  documents  now  produced  and  introduced  in  evidence. 

Mr.  Severance.  I  offer  in  evidence  Complainant's  Exhibit  186. 

Complainant's  Exhibit  186  (White)  is  as  follows: 

5562  Complainant's  Exhibit  186.     (White.) 

SOUTHERN  PACIFIC  COMPANY 

(Pacific  System) 

General  Freight  Office. 

Through  Utah  Freight  Tariff. 

To  take  effect  December  12,  1887. 

Subject  to  Western  Classification. 

Between 

San  Francisco,  Sacramento,  Stockton,  Marysville,  Oakland  16th  St. 

and  San  Jose, 
and 
Utah  Common  Points,  viz: 
Ogden,  Summit,  Kaysville,  Kays  Creek,  Hooper,  Layton,  Farming- 
ton,  Centerville,  Lake  Shore,  Woods  Cross,  Salt  Lake  City,  Morgan, 
Francklyn,    Germania,    Lovandahl's    Sandy,    Bingham    Junction, 
Draper,   Jordan   Narrows,   Lehi,   Lehi   Junction,   American   Fork, 
Battle  Creek,  Pleasant  Grove,  Provo,  Springville  and  Spanish  Fork. 

Rates  are  in  Cents  per  100  lbs. 

Classes:    1        2        3        4        5ABCDE 
200    170    150    130    110    110    85    77    65    56 

Minimum  charge  for  a  single  shipment,  100  lbs.  of  freight  at  second 
class  rate. 
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Above  rates  will  cover  intermediate  points  when  lower  than  rates 
shown  in  "  N  "  series,  or  than  rates  otherwise  provided. 

This  tariff  to  be  used  by  Agents  until  they  receive  from  this  office 
regular  printed  tariff. 

J.  C.  Stubbs,  Richard  Gray, 

Gen'l  Trf.  Mgr.  General  Freight  Agent. 

5563  1499 

SOUTHERN  PACIFIC  COMPANY 

(Pac.  Sys.) 
General  Freight  Office. 

San  Francisco,  March  16th,  1888. 
To  Agents  in  California: 

Freight  from  local  points  on  our  line  to  points  on  the  lines  of  the 
Oregon  Ry.  &  Nav.  Co.,  Oregon  Short  Line,  Northern  Pacific  R.  R., 
Utah  &  Northern  Ry.  or  Montana  Union  Ry.  should  be  sent  as  fol- 
lows: 

1. — 0.  R.  ds  AT.  and  Oregon  Short  Line  Points.  Freight  for  points 
on  the  line  of  the  O.  R.  &  N.  Co.  and  Oregon  Short  Line  west  of 
Caldwell  should  not  be  forwarded  by  the  all  rail  route,  but  shippers 
must  be  informed  that  the  freight  should  go  by  the  O.  R.  &  N.  Co's 
steamers  from  San  Francisco. 

2. — Northern  Pacific  R.  R.  Points.  Freight  for  points  on  the 
Northern  Pacific  R.  R.  west  of  Pasco  Junction  should  similarly  go 
by  steamer  via  San  Francisco. 

Freight  consigned  to  points  on  the  Northern  Pacific  R.  R.  main 
line  or  branches,  east  of  (and  including)  Pasco  Junction,  should  be 
sent  by  the  Shasta  route. 

3. — Oregon  Short  Line  Points  West  of  Caldwell.    If  shippers  in- 
sist on  sending,  by  all  rail,  freight  for  points  on  the  Oregon  Short 
Line  west  of  Caldwell  it  should  be  billed  to  Ogden  at  our  proportion 
of  Caldwell  rates,  and  will  then  be  subject  to  the  local  rates  of  the 
Oregon  Short  Line  north  of  Ogden. 

5564  4. — Montana  Common  Points,  Points  on  Utah  <&  Northern 
Ry.  and  on  Montana  Union  Ry.    Freight  for  these  points 

should  be  consigned  by  shippers  either  via  Ogden  or  by  the  Shasta 
route. 

Rich'd  Gray, 

G.  F.  A. 

Q.  I  show  you  Compainant's  Exhibit  187.    What  is  that  ? 

A.  It  is  a  special  tariff  on  canned  fruit  and  vegetables  from  Port- 
land, Astoria  and  San  Francisco  to  Salt  Lake  City,  Montana  com- 
mon points  and  Union  Pacific  Eastern  Terminals,  effective  June  29, 
1888,  filed  with  the  Commission  by  the  Oregon  Railway  &  Navigation 
Company. 

Mr.  Severance.  I  offer  Complainant's  Exhibit  187  in  evidence. 
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Complainant's  Exhibit  187  (White)  is  as  follows : 
5565  Complainant's  Exhibit  187.     (White.) 

O.  R.  and  N.  No.  294.  U.  P.  No.  820. 

OREGON  RAILWAY  AND  NAVIGATION  COMPANY. 
UNION  PACIFIC  RAILWAY  CO. 

Special  Tariff 

On 

Canned  Fruit  and  Vegetables 

To 

Salt  Lake  City,  Montana  Common  points  and  Union  Pacific  Eastern 

Terminals. 


Taking  Effect  June  29, 1888. 

From— 

Bate  carloads  20,000  lbs. 
or  over. 

1.10  per  100  pounds. 

Rate  named  from  San  Francisco  applies  via  Steamers  and  Portland. 
Above  rate  must  not  be  exceeded  on  similar  shipments  to  intermedi- 
ate points  on  direct  line. 

J.  A.  Munroe,  W.  H.  Baldwin, 

G.  F.  A.,  U.  P.  Ry.  A.  G.  F.  A.,  U.  P.  Ry. 

Omaha.  Omaha. 

B.  Campbell,  H.  A.  Johnson, 

G.  F.  A.,  O.  R.  &  N.  Co.  1st  A.  G.  F.  A.,  U.  P. 

Portland.  Omaha. 

5566  Q.  I  show  you  Complainant's  Exhibit  188,  including  the 
second  page.     What  is  that? 

A.  It  is  a  Transcontinental  Association  west-bound  tariff,  effective 
January  15,  1891,  from  common  points  east  of  the  97th  Meridian  of 
longitude  on  roads  in  this  Association,  and  points  east  thereof  on 
roads  with  which  this  Association  has  agreed  basis  of  division,  or 
from  which  arbitraries  or  local  rates  are  allowed  east  of  Association's 
eastern  terminals,  to  San  Francisco,  Sacramento,  Maryville,  Stock- 
ton— shall  I  read  them  all? 

Q.  No ;  you  need  not  read  them  all.    It  is  a  tariff,  is  it « 

A.  Yes. 

Q.  And  is  that  the  tariff  that  contains  the  notice  of  the  abrogation 
of  the  Canadian  Pacific  differential  ? 

A.  It  is ;  yes,  sir. 

Mr.  Severance.  I  offer  Complainant's  Exhibit  188  in  evidence. 

Mr.  Lovett.  Is  this 'Exhibit  188  complete?  I  ask  that  question  be- 
cause it  commences  by  saying:  "  Supersedes  west-bound  tariff  No.  26, 
effective  June  18, 1890,  and  all  supplements  thereto." 


WHITE  (2) COMPLAINANT'S  EXHIBIT  188.  3359 

Mr.  Severance.  This  tariff  is  dated  1891.  It  becomes  effective  in 
1891,  superseding  all  previous  tariffs.  It  is  certified  to  as  a  copy. 
There  is  the  certificate. 

Mr.  Lovett.  It  says  it  is  only  an  extract. 

Mr.  Severance.  Oh,  does  it  say  "  extract  ?  " 

Witness.  I  think  the  tariff  itself  carries  rates  also.  I  think  that  is 
just  the  pertinent  part  of  it. 

Mr.  Lovett.  I  think  you  had  better  let  the  statement  go 
5567    in  with  the  certificate  to  show  that. 

Q.  Have  you  got  the  whole  tariff  here  ? 

A.  Not  that  one. 

Mr.  Severance.  Exhibit  188  is  a  certified  copy  of  what  it  purports 
to  be,  certified  by  the  Secretary  of  the  Interstate  Commerce  Com- 
mission. 

Complainant's  Exhibit  188  (White)  is  as  follows : 

Complainant's  Exhibit  188.     (White) 

Supersedes  West-Bound  Tariff  No.  26,  Effective  June  18th,  1890, 
and  all  supplements  thereto. 

No.  30 

TRANS- CONTINENTAL  ASSOCIATION. 

Atchison,   Topeka   &    Santa   Fe  Northern  Pacific  Eailroad 

E.  E.  Oregon  &  California  Eailroad 

Atlantic  &  Pacific  Eailroad,  Eio  Grande  Western  Eailway 

Burlington  &  Mo.  Eiver  E.  E.  in  Southern  California  Eailway 

Neb.  Southern  Pacific  Company,  AtL 

Canadian  Pacific  Eailway  System 

Chicago,  Eock  Island  &  Pacific  Southern  Pacific  Company,  Pac. 

E'y  (West  of  Mo.  Eiver),  System 
Colorado  Midland  E'y,  St.  Louis  &  San  Francisco  Bail- 
Denver  &  Eio  Grande  Eailroad,  way 
Great  Northern  Eailway  Line,  Texas  &  Pacific  Eailway 
Missouri  Pacific  Eailway  Union  Pacific  Eailway 

In  connection  with  Eastern  Lines 

WEST-BOUND   TARIFF 

Effective  January  15th,  1891 

Eates  named  herein  will  apply 

From 

Common  Points  East  of  the  97th  Meridian  of  Longitude  on  roads 
in  this  Association,  and  points  east  thereof  on  roads  with  which 
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this  Association  has  agreed  basis  of  division,  or  from  which  arbi- 
trages or  local  rates  are  allowed  east  of  Association's  Eastern 
Terminals, 

To 

5568  San  Francisco,  Sacramento,  Marysville,  Stockton,  San  Jose, 
Oakland  (16th  Street),  Los  Angeles  and  San  Diego,  Califor- 
nia ;  Portland  and  Astoria,  Oregon ;  Tacoma,  Seattle  and  Port  Town- 
send,  Wash. ;  Victoria  and  New  Westminster,  British  Columbia,  and 
"  Intermediate  Points  "  as  provided  herein. 

Exceptions:  1st.  Rates  provided  herein  apply  to  Tacoma,  Seattle 
and  Port  Townsend,  Wash.;  Victoria,  Vancouver  and  New  West- 
minster, B.  C,  ONLY  when  routed  via  Canadian  Pacific  Eailway, 
Northern  Pacific  Eailroad  or  Union  Pacific  Eailway  and  Steamer 
from  Portland,  Ore. 

2d.  Eates  provided  herein  will  not  apply  to  points  in  California 
south  of  Lathrop,  Stockton  or  San  Jose,  on  shipments  routed  via 
Portland,  Ore. 

NOTICE 

The  differential  rates  that  formerly  applied  on  freight  traffic  from 
Eastern  common  points  to  San  Francisco,  Cal.,  via  the  Canadian 
Pacific  Eailway,  as  provided  in  previous  issues  of  tariffs,  were  abro- 
gated January  1,  1891,  on  which  date  the  rates  via  the  Canadian 
Pacific  Eailway  were  made  the  same  as  those  applying  by  all  other 
lines. 

Interstate  Commerce  Commission 

Office  of  the  Secretary 

Washington 

Edward  A.  Moselet, 

Secretary. 
I,  Edward  A.  Moseley,  Secretary  of  the  Interstate  Commerce  Com- 
mission, do  hereby  certify  that  the  document  hereto  attached  is  an 
extract  from  No.   30,   Trans- Continental    Association  West-Bound 
Tariff,  effective  January  15,   1891,   on  file  with  the  said 

5569  Interstate  Commerce  Commission. 

In  witness  whereof  I  have  hereunto  set  my  hand  and  affixed 
the  Seal  of  said  Commission  this  11th.  day  of  March,  A.  D.  1909. 

(Seal)  Edw.  A.  Moselet 

Interstate  Commerce  "j  Secretary  of  the  Interstate 

Commission  >  Commerce  Commission. 

1887  J 
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5570        Q.  What  is  Complainant's  Exhibit  189  ? 

A.  It  is  a  statement  showing  the  rates  on  wool,  in  grease, 
carloads,  minimum  weight  20,000  pounds,  from  points  on  Oregon 
Short  Line  Railroad  to  New  York,  N.  Y.,  all  rail,  in  comparison 
with  rates  from  points  on  Southern  Pacific  system,  via  El  Paso  and 
Sunset-Gulf  routes,  except  as  noted. 

Q.  Was  that  statement  made  up  by  you  from  the  records  of  the 
Interstate  Commerce  Commission,  or  under  your  direction  ? 

A.  It  was. 

Q.  Is  that  a  correct  statement  of  what  it  purports  to  show  ? 

A.  It  is,  with  the  exception  you  spoke  of,  that  there  is  a  rail  and 
water  tariff  that  went  into  effect  in  March. 

Q.  With  the  exception  of  the  rail  and  water  tariff  this  is  complete 
from  September,  1897,  to  January  11,  1909? 

A.  Yes. 

Mr.  Severance.  I  offer  Complainant's  Exhibit  189  in  evidence. 
Complainant's  exhibit  189  (White)  is  as  follows : 


5571 


Complainant's  Exhibit  189.     (White.) 


(1763)  Interstate  Commerce  Commission, 

Bureau  of  Tariffs,  June.  S,  1909. 

Statement  showing  rates  on  Wool,  in  grease,  carloads,  minimum  weight  20,000 
lis.,  from  points  on  Oregon  Short  Line  R.  R.,  to  New  York,  N.  Y.,  all-rail,  in 
comparison  with  rates  from  points  on  Southern  Pacific  System,  via  El  Paso 
and  Sunset-Gulf  Routes,  except  as  noted. 

[Rates  in  Cents  Per  One  Hundred  Pounds.] 


From 


To 
New  York,  N.Y. 


September  25, 1897. 

April  20, 1903 

May  11, 1903 

May  20, 1903 

May  18, 1908 

January  11, 1909 


Oregon  Short 
Line  points. 


Huntington, 
Ore.,  to  Kuna, 

Idaho,  inclu- 
sive, and  Boise 

City,  Idaho. 


200 
2171 
211 J 


212 


Southern 
Pacific  Co. 

points. 


Kelton,  Utah, 
to  Wadsworth, 
Nevada,  inclu- 
sive, t 


200 
218i 

207J 

2071* 


f  Effective  June  27,  1899,  application  changed  to  read  "  Corinne,  Utah,  Marmol,  Nevada, 
and  points  between." 

*  Applies  all  rail  via  Ogden,  Utah.  Rate  of  207i  carried  in  Trans-Continental  Freight 
Bureau  ICC  318,  expired  January  1,  1909. 

Oregon  Short  Line  RR  ICC  Nos.  123,  154,  550,  569,  877,  896,  1342,  1441,  1511. 

T.  C.  F.  B.  ICC  Nos.  50,  97,  144,  195,  318.     Southern  Pacific  Co.  ICC  705,  3089. 

5572        Q.  I  show  you  Complainant's  Exhibit  190.    What  is  that? 

A.  Statement  showing  rates  on  classes,  and  two  commodities, 
between  Portland,  Oregon,  and  Ogden  and  Salt  Lake  City,  Utah, 
via  O.  R.  &  N.  Company  and  Oregon  Short  Line  Railroad,  in  com- 
parison with  rates'  via  Southern  Pacific  Company,  west-bound. 
Q.  That  is  west-bound  rates  ? 


3362  white  (2). 

A.  Yes,  sir. 

Q.  I  notice  that  you  have  made  a  mark,  which  is  a  circle  with  a  line 
drawn  across,  under  all  the  classes  on  the  Southern  Pacific  side  of  this 
tariff,  which  refers  to  a  foot  note  reading  as  follows:  "March  20, 
1899,  to  May  15, 1901,  after  which  rates  as  shown  in  T.  C.  F.  B.  ICC. 
142,  or  reissues  will  apply  unless  sum  of  locals  is  lower."  What  does 
that  mean? 

A.  That  means  exactly  what  it  says. 

Q.  I  know ;  but  what  is  the  tariff  that  will  apply  ? 

A.  Transcontinental  Freight  Bureau  Tariff,  or  one  naming  higher 
rates  from  Portland  to  Utah  common  points  than  the  rates  that  were 
carried  by  the  Oregon  Eailroad  &  Navigation  Company. 

Q.  Do  those  rates  mentioned  in  that  Transcontinental  Tariff  com- 
pare with  the  rates  from  Portland  to  Colorado  common  points — are 
they  the  same? 

A.  They  are  the  same. 

Q.  As  I  understand,  then,  the  effect  of  this  foot  note  is  that  after 
that  date,  after  May  15,  1901,  the  rates  shown  there  no  longer  apply 
from  Utah  common  points  to  Portland,  but  there  was  substi- 
5573    tuted  for  them  the  Colorato  rate,  which  was  much  higher. 
A.  By  the  Southern  Pacific,  yes,  sir. 

Q.  I  mean  by  the  Southern  Pacific.  And  the  rates  on  the  Short 
Line  remained  the  same? 

A.  Yes,  sir. 

Mr.  Severance.  I  offer  Complainant's  Exhibit  190  in  evidence. 

Complainant's  Exhibit  190  (White)  is  as  follows : 
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3364  white  (2). 

5575  Q.  How  did  you  happen  to  select  these  two  commodities  of 
potatoes  and  rough  onyx,  in  addition  to  the  classes,  in  making 
up  this  statement  ? 

A.  Because  the  commodities  in  the  tariffs  at  that  time  were  not 
carried  through  for  a  sufficient  length  of  time,  with  the  exception  of 
the  two  that  are  there.  In  fact  it  was  easier  for  me  to  put  them  in 
than  anything  else,  that  is  all. 

Mr.  Lovett.    Were  there  no  rates  on  post-holes  in  that  tariff? 

Witness.  None  that  I  saw. 

Q.  I  show  you  Complainant's  Exhibit  191.    What  is  that  ? 

A.  Statement  showing  rates  on  classes  between  Portland,  Oregon, 
and  Colorado  common  points. 

Q.  Does  that  apply  both  ways? 

A.  It  applies  both  ways;  yes,  sir. 

Q.  Between  what  dates? 

A.  From  July  20,  1898,  until 

Q.  To  date? 

A.  No,  sir;  I  should  say  January  1,  1909. 

Mr.  Severance.  I  offer  Complainant's  Exhibit  191  in  evidence. 

Complainant's  Exhibit  191  (White)  is  as  follows: 
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3366  white  (2). 

5577  Q.  You  testified  with  reference  to  Exhibit  190,  that  the 
rates  that  were  substituted  in  1901  by  the  Southern  Pacific 
from  Utah  common  points  to  Portland  were  the  rates  named  in  the 
Interstate  Commerce  Commission  Tariff  144,  as  I  understood  you. 
Is  that  what  it  says  in  the  footnote  ? 
A.  142,  is  it  not? 

Q.  142,  yes;  or  re-issues.  I  wanted  to  know  whether  the  rates 
named  here  between  Colorado  common  points  and  Portland,  via 
Southern  Pacific,  are  the  rates  that  you  say  became  effective  in  1901 
from  Utah  common  points  in  lieu  of  the  rates  previously  carried  ? 

A.  They  would  be  the  rates,  unless,  as  stated  there,  the  sum  of  the 
combination  was  lower. 

Q.  That  is,  that  would  be  the  same,  unless  the  sum  of  the  locals 
was  less? 
.    A.  Yes,  sir. 

Q.  The  locals  between  what  points,  for  instance  ? 
A.  According  to  the  Commission's  rulings  it  would  be  the  lowest 
combination  over  the  route  the  shipment  traveled;  but  I  suppose 
what  was  meant  was  the  local  from  Portland  to  San  Francisco  plus 
the  rate  from  San  Francisco. 
Q.  To  Colorado  common  points? 
A.  Yes,  sir.     Or  to  Utah  common  points. 

Q.  I  mean  to  Utah  common  points.     No,  to  Colorado  common 
points.     Oh,  that  would  be  the  sum  of  the  locals,  yes. 
A.  Yes. 
Q.  I  show  you  Complainant's  Exhibit  192.     What  is  that? 

A.  It  is  a  comparative  statement  of  the  east-bound  rates 
5578    between  Portland  and  Salt  Lake  City  and  Ogden,  from  March 
20,  1899,  to  December  8,  1908. 
Q.  That  is,  over  the  two  lines — the  Southern  Pacific  on  the  one 
hand  and  the  Oregon  Kailroad  &  Navigation  and  the  Oregon  Short 
Line  on  the  other? 
A.  Yes,  sir. 

Q.  I  notice  this  same  f oot-note,  or  a  similar  one :  "  These  rates 
remained  in  effect  until  May  15,  1901,  when  they  were  canceled  by 
Supplement  63  to  Southern  Pacific  Company,  I.  C.  C.  1390,  which 
states  that  thereafter  Transcontinental  Freight  Bureau  I.  C.  C.  144, 
or  subsequent  issues,  will  govern,  unless  combination  of  locals  is 
lower."  That  seems  to  have  taken  out  the  rates,  with  the  exception 
of  the  lumber  rate,  doesn't  it? 
A.  Yes,  sir. 

Q.  The  lumber  rate  remained  in  ? 
A.  The  lumber  rate  remained  in. 

Q.  It  remained  in  at  40  cents  as  against  37%  cents  by  the  other 
line,  from  December,  1907 ;  that  is  correct,  isn't  it  ? 

A.  Yes;   from   December,   1907.    But  that  40-cent  rate  by   the 
Southern  Pacific  has  not  been  in  effect  since  1905, 1  think,  or  1903. 

Q.  Well,  that  is  what  I  wanted  to  know.    I  thought  that  was 
taken  out,  but  you  have  nothing  here  to  show  it. 


WHITE  (2).  3367 

A.  That  is  true. 

Q.  How  is  that? 

A.  That  is  true,  I  say. 

Q.  Well,  what  was  the  fact?     Is  that  a  mistake  in  the 

A.  I  will  have  to  get  that  tariff  and  find  out. 

Q.  Have  you  got  it  here? 
A.  Yes,  sir. 
5579        Well,  get  it  and  let  us  see. 

(Witness  refers  to  original  tariff.) 

Q.  What  do  you  find? 

A.  The  rates  were  canceled  effective  May  15,  1901.  "The  rates 
between  Portland,  Oregon,  and  Utah  points  are  hereby  canceled,  and 
their  application  from  Portland,  Oregon,  proper,  except  from  Port- 
land, Jefferson  Street,  on  the  Yamhill  Division  of  the  Southern  Pacific 
Company's  lines  in  Oregon."  That  is  carried  in  Amendment  2  to 
Southern  Pacific  I.  C.  C.  No.  1683,  which  is  tariff  on  lumber  and 
articles  shown  therein,  from  stations  on  the  Southern  Pacific  Com- 
pany's lines  and  other  points  to  Utah  points.  Now,  September  26, 
1901 :  "All  rates  on  lumber  and  articles  of  lumber  named  in  tariff  and 
amendments,  from  points  in  Oregon  to  points  on  the  line  of  the 
Union  Pacific  Railroad  and  Oregon  Short  Line  in  Utah  are  hereby 
withdrawn  and  canceled.  Combination  of  locals  governs."  That  is 
Amendment  4  to  that  same  tariff. 

Q.  Then,  Complainant's  Exhibit  192,  in  so  far  as  it  refers  to  a 
lumber  rate  by  the  Southern  Pacific  of  40  cents,  December  1,  1900,  is 
defective,  in  that  it  does  not  state  the  time  that  was  taken  out  ? 

A.  That  should  have  been  in  there. 

Q.  And  your  statement  and  the  statement  that  you  just  made  from 
the  tariffs,  has  to  be  taken  in  connection  with  this  Exhibit  192,  has  i^? 

A.  It  has. 

Mr.  Severance.  I  offer  Complainant's  Exhibit  192  in  evidence. 

Complainant's  Exhibit  192  (White)  is  as  follows : 
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5581        Q.  I  show  you  Complainant's  Exhibit  193.    What  is  that  ? 

A.  Statement  showing  class  rates  from  New  York,  N.  Y., 
to  Colorado  common  points  via  sea  and  rail,  via  Norfolk,  Virginia, 
from  May,  1899,  to  date. 

Q.  Were  those  rates  via  sea  and  rail  via  Norfolk,  Virginia,  applied 
to  Colorado  common  points  over  the  Union  Pacific  from  the  Mis- 
souri Eiver? 

A.  Yes,  sir.    I  say,  "  Yes,  sir ;  "  I  understood  that  they  were. 

Q.  Mr.  White,  you. have  checked  up  the  rates  shown  on  that  table, 
Exhibit  193,  with  the  rates  by  the  Gulf  routes  to  Colorado  common 
points  shown  on  Complainant's  Exhibit  81-D,  printed  on  page  872 
of  the  record,  have  you  ? 

A.  Yes,  sir. 

Q.  Are  the  rates  the  same? 

A.  I  believe  they  are  the  same.    They  are  the  same. 

Mr.  Severance.    I  offer  in  evidence  Complainant's  Exhibit  193. 

Complainant's  Exhibit  193  (White)  is  as  follows: 

Complainant's  Exhibit  193.     (White.) 

(1669.)  C.  A.  Severance. 

Interstate  Commerce  Commission, 

Bureau  of  Tariffs,  April  8,  1909. 

Statement  showing  class  rates  from  New  York,  N.  Y.,  to  Colorado  common  points  via 
sea  and  rail  via  Norfolk,  Va.,from  May,  1899,  to  date. 

[Rates  in  cents  per  100  pounds.] 


From  New  York,  N.  Y.,  to  Colorado  common  points. 


Southern  By.  tariffs. 


Effective. 


ICC4125 

"  4171 

"   5265 

"   4909 

"   5237 

"   5741 

"   6U5 

"   6431 

"   6817 

"   7177 

"   7640 

"   8008 

"  8676 

Sup.  12  to  ICC  8973. 
Sup.  10  to  ICC.  9341. 
Sup.  1  to  ICC.  9860.. 

ICC.  10234 

Sup.  6  to  ICC.  10234. 

Sup.  15  to  ICC.  10234 

Sup.  18  to  ICC.  10234 

-Sup.  32  to  ICC.  10234 


May,  1899 

June,  1899 

July,  1899 

February, 1900 

June,  1900 

January,  1901 

August,  1901 

January,  1902 

August  10, 1902... 
February  2, 1903.. 
August  1, 1903.... 
February  9, 1904.. 
August  2, 1904  ... 

March  2, 1905 

June  12, 1905 

February  7, 1906.. 

July  10, 1906 

January  14, 1907.. 

July  25, 1907 

October  12, 1907.. 
April  10,  1908  to 
date. 


205 
233 


234 


190 
185 
165 
190 
185 
190 
189 
190 
189 
190 
189 
190 
189 
190 
189 
190 
189 
190 
189 
190 
191 


147 
147 
132 
147 


117 
117 
109 
117 


148 


84 


1084 
1064 
97 
108* 
1064 
1084 


81J 


75 


(66J 

654 

661 


58 


5583        Q.  I  show  you  Complainant's  Exhibit  194.    Is  that  a  cor- 
rect statement  of  what  it  purports  to  show  ? 
A.  Yes,  sir. 
Q.  Those  are  the  rates  to  Colorado  points  through  Savannah? 
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A.  Yes,  sir,  through  Savannah. 

Q.  That  is  what  is  called  the  Central  Georgia -line  to  Colorado, 
isn't  it,  or  don't  you  know  what  they  call  it  out  in  that  country? 

A.  We  understand  it  as  that,  yes,  sir. 

Q.  Those  rates  apply  in  connection  with  the  Union  Pacific  from 
the  Missouri  Eiver,  do  they  not? 

A.  Yes,  sir,  I  believe  they  do. 

Mr.  Lovett.  They  apply  in  connection  with  the  Union  Pacific  via 
the  Missouri  Eiver ;  you  mean  when  they  move  through  the  Atlantic 
ports  ? 

Mr.  Severance.  Yes,  through  Savannah. 

Mr.  Lovett.  But  you  don't  mean  all  rail  ? 

Mr.  Severance.  No.  This  shows  Savannah;  sea  and  rail  via 
Savannah,  it  says. 

Q.  This  is  the  sea  and  rail  tariff,  from  New  York  by  sea  to  Savan- 
nah and  thence  all  rail  to  Colorado,  isn't  it? 

A.  Yes,  sir. 

Q.  And  you  understood  my  question  to  be,  that  when  the  traffic 
moved  by  that  route  it  could  move  Union  Pacific  from  the  Missouri 
River  to  Colorado  as  part  of  the  route  ? 

Mr.  Lovett.  All  I  was  guarding  against  was  the  impression  that 
those  same  rates  applied  all  rail  by  the  Missouri  River  in  connection 

with  the  Union  Pacific. 
5584        Mr.  Severance.  Oh,  no,  those  are  already  in,  Judge;  there 
was  an  exhibit  put  in  before  that  showed  the  all-rail  rate. 

Mr.  Lovett.  All  right. 

Mr.  Severance.  I  offer  Complainant's  Exhibit  194  in  evidence. 

Complainant's  Exhibit  194  (White)  is  as  follows : 
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Complainant's  Exhibit  194.     (White.) 


(1690) 


C.  A.  Severance. 


Interstate  Commerce  Commission, 

Bureau  of  Tariffs,  April  8,  1909. 

Statement  showing  Class  Rates,  from  New  York,  N.  Y.,  to  Colorado  Common 
Points,  via  Sea  and  Rail,  via  Savannah,  Oa.,  from  June  1,  1904,  to  date. 


Rates  in  Cents  Per  One  Hundred  Pounds. 


From  New  York,  N.  Y.,  to  Colorado  common  points. 

Tariff. 

Effective. 

1 

2 

3 

4 

5 

A 

B 

C 

D 

E 

oICC.l 

233 
234 

190 
191 

147 
148 

116 

93 

108J 

82i 

75 

66J 

■W 

&8upp.  11  to  ICC.  34- 
A  &  ICC  37. 

February  5, 1908,  to  date  . . 

"Ocean  S.  S.  Co.,  of  Savannah  tariff. 
6  W.  J.  Sedgman's  tariffs. 
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5586  Mr.  Severance.  It  is  stipulated  that  the  sea-and-rail  rates 
to  Utah  common  points,  through  Norfolk,  Newport  News, 

Portsmouth,  Virginia;  Savannah  and  Brunswick,  Georgia;  and 
Charleston,  South  Carolina,  are,  and  for  at  least  fifteen  years  have 
been,  the  same  as  through  the  Gulf  ports. 

Q.  What  is  Complainant's  Exhibit  195  ? 

A.  It  is  a  statement  showing  rates  on  ore  and  concentrates,  car- 
loads, from  stations  on  the  Phoenix  &  Eastern  Railroad  to  Hum- 
boldt, Arizona,  in  effect  February  3,  1906. 

Mr.  Severance.  I  offer  Complainant's  Exhibit  195  in  evidence. 

Complainant's  Exhibit  195  (White)  is  as  follows : 

5587  Complainant's  Exhibit  195.     (White.) 

(1662)  C.  A.  Severance. 

Interstate  Commerce  Commission, 

Division  oe  Rates  and  Transportation, 

March  8,  1909. 

Statement  showing  rates  on  Ore  and  Concentrates,  carloads,  from  stations  on 
Phoenix  &  Eastern  B.  R.,  to  Humboldt,  Arizona,  in  effect  February  S,  1906. 

Rates  in  Cents  per  Ton  of  2,000  Pounds. 


\^       To 

Humboldt,  Ariz. 

From               \^ 

Value  not  to  exceed 

$100.00  per 
ton. 

$50.00  per 
ton. 

$35.00  per 
ton. 

$25.00  per 
ton. 

$15.00  per 
ton. 

Tempe,          j< 

Florence, 

Price, 

Cochran, 

Zellweger, 

Kelvin, 

Burns, 

Winkelman, 

jiz.. 

580 
600 

480 
500 

400 
400 

300 
300 

250 
250 

A.  T.   &   S.   F.   Ry.   ICC,   No.   3739.    Rates  canceled  June   13, 
1907. 
5588        Q.  What  is  Complainant's  Exhibit  196? 

A.  It  is  a  statement  showing  rates  on  ore  concentrates  and 
copper  matte,  carloads,  from  stations  on  Phoenix  &  Eastern  Railroad 
to  Humboldt,  Arizona,  in  effect  June  1,  1907,  and  September  10, 
1907,  as  noted. 

Q.  Did  that  supersede  the  tariff  shown  on  Complainant's  Ex- 
hibit 195? 

A.  I  should  say  it  did.     The  rates  in  this  other  statement  were 
canceled  on  the  13th  of  June,  leaving  these  rates  in  effect. 

Mr.  Severance.  I  offer  in  evidence  Complainant's  Exhibit  196. 
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Complainant's  Exhibit  196  (White)  is  as  follows: 
Complainant's  Exhibit  196.     (White.) 


5589 
(1664.) 


Interstate  Commerce  Commission, 
Division  of  Rates  and  Transportation. 


C.  A.  Severance. 


Statement  showing  rates  on  Ore  Concentrates  and  Copper  Matte,  carloads,  from  stations  on 
Phoenix  &  Eastern  R.  R.  to  Humboldt,  Ariz.,  in  effect  June  1,  1907,  and  September 
10,  1907,  as  noted. 

[Rates  in  Cents  Per  Ton  of  2,000  Pounds.] 


\          To 
From      \ 

Humboldt,  Ariz. 

In  effect  June 
1, 1907. 

In  effect  September  10, 1907. 

Ore  and  Con- 
centrates, actual 

value  not  ex- 
ceeding $100.00 
per  ton. 

Ore  Concen- 
trates, actual 
value  not  ex- 
ceeding SIOO.OO 
per  ton  and 
so  released. 

Ore  Concen- 
trates, released 
to  valuation 
$100.00  per  ton 

and  actual 
value  not  ex- 
ceeding $300.00 
per  ton. 

Copper  Matte 
released  to  val- 
uation $100.00 
per  ton  and 
actual  value 
not  exceeding 
$300.00  per  ton. 

Florence,  Ariz... 
Price,           "... 
Cochran,,      "... 
Zellweger,     "... 
Kelvin,         "... 
Burns,          ''... 
Winkelman,"... 

"970 
a  1070 
"1090 
a  1130 
"1130 
<*  1270 
a  1270 

750 

785 

585 

"  Combination  of  locals. 

Phoenix  &  Eastern  R.  R.  ICC.  Nos.  1  and  13,  A.  T.  &  S.  F.  Ry.  ICC  No.  3739. 

5590        Q.  I  show  you  Complainant's  Exhibit  197.    What  is  that? 

A.  It  is  a  Southern  Pacific  Company's  tariff,  Southern  Pa- 
cific Company's  through  rate,  No.  740,  showing  rates  on  wool,  in  bales, 
from  points  on  the  R.  G.  W,  Ogden,  Utah,  to  Thistle,  Utah,  and 
points  between;  also  Nebo,  Utah,  Salina,  Utah,  and  points  between, 
to  New  York,  N.  Y.,  Boston,  Mass.,  and  Philadelphia,  Pa.,  effective 
June  15, 1894. 

Q.  That  was  filed  with  the  Commission  by  what  company  ? 

A.  This  tariff  was  filed  by  the  Southern  Pacific  Company  with  the 
Interstate  Commerce  Commission  on  June  14,  1894. 

Q.  What  is  Complainant's  Exhibit  198  ? 

A.  It  is  a  duplicate  of  the  tariff  just  described,  with  the  exception 
that  it  was  filed  by  the  Rio  Grande  Western  Railway,  June  18,  1894. 

Q.  These  are  the  original  tariffs,  are  they  ? 

A.  Those  are  the  original  tariffs  from  the  files  of  the  Commission. 

Mr.  Severance.  I  offer  them  (Complainant's  Exhibits  197  and 
198)  in  evidence,  and  it  is  stipulated  that  these  exhibits  may  be  copied 
by  the  reporter,  the  copies  marked  as  exhibits,  and  offered  in  evidence 
with  the  same  force  and  effect  as  the  originals,  so  that  the  originals 
may  be  returned  to  the  file  of  the  Commission. 
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Complainant's  Exhibits  197  and  198  are  as  follows : 

5591  Complainant's  Exhibit  197.     (White.) 

Agent  will  at  once  place  this  in  his  File  for  public  inspection.     Attach  to  Tariff 

it  affects. 


SOUTHERN  PACIFIC  COMPANY. 

(Pacific  System.) 

In  connection  with 

RIO  GRANDE  WESTERN  RAILWAY, 

SOUTHERN  PACIFIC  COMPANY  (ATLANTIC  SYSTEM). 

So.  Pac.  Co's  Through  Rate  No.  740. 

San  Feancisco,  June  5,  1894. 
To  Agents:  The  following  rate  takes  effect  June  15,  1894,  to  terminate  with 
the  issuance  of  a  new  tariff,  unless  otherwise  noted. 


From 


To 


On 


Bate  pel 
ton. 


Ogden,  Utah. 

TEisr 


histle,  Utah,  and  points  be- 
tween  

Nebo.Utah 

Salina,  Utah,  and  points  be- 
tween  


New  York,  N.  Y. 

Boston,  Mass 

Philadelphia,  Fa. 


IWool,  in  bales  (machine  com- 
pressed), carloads. 


} 


S38.00 


Minimum  weight  20,000  lbs. 


Applies  from  and  to  points  named  only. 

Route:  Rio  Grande  Western  Ry.  to  Ogden,  So.  Pac.  Co.,   (Pac 
Paso,  So.  Pac.  Co.  (Atl.  Sys.)  beyond. 


s.)   to  El 


H.  J.  Lyons, 

General  Freight 
Agent,  Southern 
Pacific  Co.  (Atl. 
Sys.),  New  'Or- 
leans, La. 


Freight  Tariff  Files 

No.  7896 

Auditor's  Office 


S.  H.  Babcock, 

General  Freight 
Agent,  Rio  Grande 
Western  Ry.,  Salt 
Lake  City,  Utah. 

Stamped  on  face : 

Cancelled  by 
File  No.  8468 


C.  F.  Smuee, 


General  Freight 
Agent,  Southern 
Pacific  Co.,  San 
Francisco,  Cal. 


Auditors  Office 
157594 
Jun  14  1894 
Received 
Interstate  Com- 
merce Commis- 
sion 


5592 


Complainant's  Exhibit  198.     (White.) 


Agent  will  at  once  place  this  in  his  File  for  public  inspection.    Attach  to  Tariff 

it  affects. 


SOUTHERN  PACIFIC  COMPANY. 
(Pacific  System.) 

In  connection  with 

RIO  GRANDE  WESTERN  RAILWAY, 

SOUTHERN  PACIFIC  COMPANY  (ATLANTIC  SYSTEM). 

So.  Pac.  Co.'s  Through  Rate  No.  740. 


3374 


WHITE  (2) COMPLAINANT'S   EXHIBITS  198-199. 


San  Francisco,  June  5,  1894. 
To  Agents:  The  following  rate  takes  effect  June  15,  1894,  to  terminate  with 
the  issuance  of  a  new  tariff,  unless  otherwise  noted. 


From- 


To— 


On- 


Eate  per 
ton. 


Ogden,  Utah 

Thistle,  Utah,  and  points  be- 
tween. 

Nebo,  Utah 

Salina,  Utah,  and  points  be- 
tween. 


New  York,  N.  Y. 

Boston,  Mass 

Philadelphia,  Pa. 


]  Wool,  in  bales  (machine  com- 
[    pressed),  carloads. 


838.00 


Minimum  weight  20,000  lbs. 


Applies  from  and  to  points  named  only. 

Route:  Rio  Grande  Western  Ry.  to  Ogden,  So.  Pac.  Co.   (Pac.  Sys.)   to  El 
Paso,  So.  Pac.  Co.   (Atl.  Sys.)   beyond. 


H.  J.  Lyons, 

General  Freight 
Agent,  Southern 
Pacific  Co.  (Atl. 
Sys. ) ,  New  Or- 
leans, La. 


S.  H.  Babcock, 

General  Freight 
Agent,  Rio  Grande 
Western  Ry.,  Salt 
Lake  City,  Utah. 


C,   F.   Smuee, 

General  Freight 
Agent,  Southern 
Pacific  .Co.  (Pac. 
Sys. ) ,  San  Fran- 
cisco, Cal. 


Stamped  on  face :  R.  G.  W.  R'y.,  Tariff  No.  929,  S.  H.  Babcock,  G.  F.  A. 


Freight  Tariff  Files 

No.  490 

Auditor's  Office 


Auditors   Office 

Jun  18,   1894 

Received 

158019 

Interstate    Commerce 

Commission 


Can  by  letter 

11-9-08 

Sub  11-54 


5593  Q.  I  show  you  Complainant's  Exhibit  199,  which  is  certi- 
fied copies  of  certain  tariffs  on  wool  in  bales,  filed  by  the  Kio 
Grande  Western.  These  tariffs  are  for  an  easterly  rail  movement,  are 
they  not,  from  the  points  named  there,  connecting  lines  to  the  east  ?  I 
mean  as  distinguished  from  these  tariffs  Complainant's  Exhibits  197 
and  198,  which  are  the  Southern  Pacific  tariffs? 

A.  Yes,  sir. 

Mr.  Severance.  I  offer  Complainant's  Exhibit  199  in  evidence. 
It  is  the  same  rate  applying  the  other  way,  that  is  all. 

Complainant's  Exhibit  199  is  as  follows : 


5594 


Complainant's  Exhibit  199.     (White.) 


Interstate  Commerce  Commission, 
Office  of  the  Secretary, 
Washington. 
Edward  A.  Moseley, 

Secretary. 

I,  Edward  A.  Moseley,  Secretary  of  the  Interstate  Commerce  Com- 
mission, do  hereby  certify  that  the  schedules  hereto  attached  are  true 
copies  of  Tariff  No.  910,  dated  May  19,  1894,  on  Wool  in  Bales,  and 
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Supplements  Nos.  1,  2  and  3  thereto,  filed  with  the  said  Interstate 
Commerce  Commission  by  the  Eio  Grande  Western  Eailway. 
In  witness  whereof  I  have  hereunto  set  my  hand  and  affixed  the 
[seal.]  Seal  of  said  Commission  this  8th  day  of  June, 

A.  D.  1909. 
Interstate  Commerce 
Commission 
1887. 

Edw.  A.  Moseley, 
Secretary  of  the  Interstate  Commerce  Commission. 

5595  RIO  GRANDE  WESTERN  RAILWAY 

General  Freight  Department 
and  connecting  lines. 

Tariff  No.  910. 

Salt  Lake  City,  Utah, 

May  19, 1894. 

From 

Ogden,  Salt  Lake  City,  Spanish  Fork,  Goshen,  Salina,  Utah,  to 
Utaline   (Utah- Colo)   and  Intermediate  Points. 

To 

Boston,  Mass.,  New  York  City,  N.  Y.,  Philadelphia,  Pa.,  and 

Baltimore,  Md. 

On 

Wool,  in  Bales 

(Machine  Compressed) 

Minimum  Weight  20,000  lbs. 

$1.90  per  Hundred  Pounds. 

Effective  May  28,  1894. 

In  no  case  will  a  greater  charge  be  made  to  an  intermediate  point 
in  Colorado,  on  same  line,  in  same  direction,  on  like  property. 
S.  H.  Babcock,  J.  Beinkek, 

General  Freight  Agent.  Ass't  Gen'l  Freight  Agent. 


3376  white  (2) — complainant's  EXHIBIT  199. 

5596  RIO  GRANDE  WESTERN  RAILWAY 

General  Freight  Department 
and  connecting  lines. 

Amendment  No.  1  to  Tariff  No.  910. 

Salt  Lake  City,  Utah, 

June  1,  1894. 

From 

Corinne,  Utah, 

To 

Boston,  Mass.,  New  York  City,  N.  Y.  Philadelphia,  Pa.  and 
Baltimore  Md. 

On 

Wool,  in  Bales, 

(Machine  Compressed) 

Minimum  Weight  20,000  pounds 

$1.90  per  Hundred  Pounds. 

Effective  June  8,  1894. 

In  no  case  will  a  greater  charge  be  made  to  an  intermediate  point 
in  Colorado,  on  same  line,  in  same  direction,  on  like  property. 

S.  H.  Babcook,  J.  Bkinker, 

General  Freight  Agent.  Ass't  Gen'l  Freight  Agent. 
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5597  EIO  GEANDE  WESTEEN  EAILWAY 

General  Freight  Department 
and  connecting  lines. 

Amendment  No.  2  to  Tariff  No.  910. 

Salt  Lake  Citt,  Utah, 

April  10;  1895. 

From 

Corinne,  Ogden,  Salt  Lake  City,  Spanish  Fork,  Goshen,  Salina, 
Utah  to  Utaline  (Utah-Colo)  and  Intermediate  Points. 

To 

Boston,  Mass.,  New  York  City,  N.  Y.,  Philadelphia,  Pa.  and  Balti- 
more, Md. 

On 

Wool,  in  Sacks,  other  than  Scoured 

Minimum  Weight  20,000  Pounds. 
$1.90  Per  Hundred  Pounds 
Effective  April  17th,  1895. 

In  no  case  will  a  greater  charge  be  made  to  an  iritermediate  point 
in  Colorado,  on  same  line,  in  same  direction,  on  like  property. 

W.  E.  Halm,  J.  Brinker, 

General  Freight  Agent  Ass't  General  Freight  Agent 

5598  EIO  GEANDE  WESTEEN  EAILWAY. 

General  Freight  Department 

and  connecting  lines. 

Amendment  No.  3  to  Tariff  No.  910. 

\  Salt  Lake  City,  Utah, 

April  21,  1896. 

CANCELLATION  notice. 

Effective  May  1st,  1896,  the  rates  named  in  above  numbered  tariff 
and  amendments  thereto  on  Wool  Carloads  from  Corinne,  Ogden, 
Salt  Lake  City,  Spanish  Fork,  Goshen,  Salina,  Utah,  to  Utaline 
(Utah-Colo.)  and  intermediate  points,  to  Boston,  Mass.,  New  York 
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City,  N.  Y.,  Philadelphia,  Pa.,  and  Baltimore,  Md.,  will  be  with- 
drawn and  cancelled. 

W.  E.  Halm,  J.  Brinker, 

General  Freight  Agent.  Ass't  General  Freight  Agent. 

5599  An  adjournment  was  here  taken  until  the  morning  of  Fri- 
day, June  11,  1909,  at  10.30  o'clock. 

5600  Room  515,  Custom-Hottse,  New  York,  N.  Y., 

Friday,  June  11, 1909—10.30  a.  m. 

The  hearing  was  resumed  before  Hon.  Sylvester  G.  Williams, 
Special  Examiner,  at  the  above  time  and  place. 

Present  on  behalf  of  the  Complainant,  Mr.  C.  A.  Severance,  Mr. 
G.  E.  Husted ;  on  behalf  of  the  Defendants,  Mr.  K.  S.  Lovett. 


FRANK  W.  WHITE, 

recalled,  for  further  direct-examination. 

By  Mr.  Severance  : 

Q.  Mr.  White,  I  call  your  attention  to  Complainant's  Exhibit 
81-E,  appearing  on  page  873  of  the  printed  record.  This  Complain- 
ant's Exhibit  81-E  is  stated  to  contain  on  its  face  footnotes  to 
Complainant's  Exhibit  81-D,  which  immediately  precedes  it  on 
page  872.  It  seems  to  me  that  this  foot-note  must  refer  to  Complain- 
ant's Exhibit  81-A,  appearing  on  pages  866  and  867,  and  that  the 
reference  to  Complainant's  Exhibit  81-D  is  an  error.  Will  you 
state  what  the  facts  are  in  that  regard  ? 

A.  The  Complainant's  Exhibit  81-E,  which  shows  these  foot- 
notes to  Complainant's  Exhibit  81-D,  on  page  873  of  the  record, 
should  be  appended  to  Complainant's  Exhibit  81-A,  pages  866  and 
867  of  the  record. 

Q.  It  should  be  foot-notes  to  Complainant's  Exhibit  81-A,  instead 
of  Complainant's  Exhibit  81-D,  as  stated  in  the  record  ? 

A.  Yes,  sir. 

Q.  The  transcontinental  rates,  concerning  which  you  prepared 
statements,  and  which  various  witnesses  have  stated  are  the 
5601  same  by  all  lines,  include  the  following,  do  they  not :  Canadian 
Pacific,  Great  Northern,  Northern  Pacific,  Union  Pacific  ^in- 
cluding with  it  the  Oregon  Short  Line  and  Oregon  Railroad  & 
Navigation  Company)  and  also  the  Union  Pacific  line  in  connection 
with  the  Central  Pacific  to  San  Francisco,  the  Atchison,  Topeka  & 
Santa  Fe,  and  the  Southern  Pacific  Sunset. 

A.  Yes,  sir,  I  believe  so. 

Q.  Wherever  the  rates  do  not  apply  to  certain  specific  points,  these 
exceptions  appear  on  the  statements,  do  they  not? 

A.  Yes,  sir. 
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Cross-examination  by  Mr.  Lovett  : 

Q.  You  do  not  mean  to  testify  that  any  transcontinental  rates 
apply  to  or  from  California  points  by  way  of  the  Union  Pacific,  the 
Oregon  Short  Line,  the  O.  R.  &  N.,  and  Portland,  do  you,  Mr.  White? 

A.  I  think  at  the  time  I  made  those  statements  that  they  did.  I 
do  not  think  the  tariffs  specified  any  ruling,  and  in  that  event  they 
could  apply  over  any  lines  that  were  parties  to  the  tariff. 

Q.  Do  you  mean  to  swear  there  is  on  file  with  the  Commission  any 
tariff,  transcontinental  rates,  over  the  Union  Pacific,  Oregon  Short 
Line  and  O.  R.  &  N.,  by  way  of  Portland  to  California  points? 

A.  I  do  not  see  how  they  could  stop  from  using  the  tariff  if  they 
felt  like  it. 

Q.  That  is  not  the  question.  I  am  asking  you  if  there  is  with 
the  Commission,  or  ever  was,  so  far  as  you  know,  any  tariff 

5602  that  way? 

A.  I  could  not  answer  that  question,  because,  of  course,  I  have  not 
all  the  records  of  the  Commission  here. 

Q.  Well,  come  down  to  what  you  did  make  up:  Did  you  find  in 
any  of  those  tables  that  you  prepared,  and  the  Exhibit  81-D,  about 
which  you  were  interrogated,  any  tariffs  then  showing  transconti- 
nental rates  by  way  of  Portland  to  California  points? 

A.  I  think  I  just  stated  that  that  tariff  does  not  carry  the  ruling, 
and  the  railroads  are  a  party  to  the  tariff,  and  if  they  wanted  to  use 
it,  I  do  not  see  why  they  couldn't. 

Q.  Was  the  Oregon  Short  Line  and  the  O.  R.  &  N.  a  party  to  the 
transcontinental  rates  to  California? 

A.  If  you  please,  Judge,  I  would  like  to  get  the  tariff  and  I  can 
answer  you  better.  (Referring  to  tariffs.)  This  is  the  tariff  that 
was  in  effect  in  1904,  until  January  1,  1909.  I  have  not  the  one  since 
then.    I  have  not  the  present  one. 

Mr.  Severance.  Just  a  moment.  You  say  this  was  in  effect  from 
what  time  ? 

Witness.  From  January  1,  1904,  until  January  1,  1909. 

Q.  Describe  it  by  number  or  in  some  manner. 

A.  This  is  Transcontinental  Freight  Bureau  west-bound  tariff 
No.  1-G,  I.  C  C.  No.  375.  Effective  January  18, 1904.  There  is  an 
exception  on  the  front  page  of  this  tariff  that  says :  "  The  rates  pro- 
vided herein  will  not  apply  to  points  in  California  by  the  Canadian 
Pacific  Railway,  Great  Northern  Railway,  or  Oregon  Railroad  & 
Navigation  Company  in  connection  with  the  Southern  Pacific  Com- 
pany via  Portland." 

Q.  So,  then,  these  rates  do  not  apply? 

5603  A.  Not  by  the  Oregon  Railroad  &  Navigation  Company  and 
the  Southern  Pacific,  no. 

Q.  Well,  that  is  what  I  say.  Then,  as  to  the  Canadian  Pacific,  the 
Great  Northern  and  Northern  Pacific,  the  rates  to  California  termi- 
nals are  limited  to  San  Francisco,  aren't  they? 

71535— vol  7—09 31 


3380  WHITE  (2). 

A.  No ;  because  this  tariff  applies  to  Portland,  East  Portland,  Al- 
bina,  Astoria,  etc. 

Q.  That  is  not  in  California? 

A.  No,  sir. 

Q.  My  question  was  California,  wasn't  it? 

A.  I  believe  it  was.     I  guess  I  didn't  understand  it. 

[Question  read.] 

A.  I  will  read  this  exception,  which  I  think  will  cover  it.  It  is 
shown  in  connection  with  the  Northern  Pacific  Railway,  being  shown 
as  a  party.  "  Kates  provided  herein  will  not  apply  in  connection 
with  the  Southern  Pacific  Company,  Pacific  System,  to  points  in 
Southern  California  south  of  Stockton,  Lathrop,  Tracy  and  San  Jose 
on  shipments  routed  via  Portland  or  East  Portland,  Oregon. 

Q.  Is  that  the  only  exception  there?  Is  that  your  answer  to  the 
question  ? 

A.  That  is  one  exception. 

Q.  Well,  how  about  others? 

A.  This  is  exception  2 :  "  The  rate  provided  herein  from  points 
east  of  Chicago,  Illinois,  or  south  or  east  of  St.  Louis,  Missouri,  will 
not  apply  to  points  in  California  by  Northern  Pacific  railroad  by 
Portland,  Oregon,  in  connection  with  the  Southern  Pacific."  Excep- 
tion 4 :  "  Kates  provided  herein  will  not  apply   to  Portland  " — I 

guess  that  does  not  interest  you. 
5604  Q.  I  want  to  know  only  about  California.  I  want  to  ask 
whether  in  any  of  that  tariff,  or  in  any  other  tariff  used  by  you 
in  compiling  these  statements  which  have  been  introduced  in  evidence, 
it  is  not  shown  that  the  rates  to  California  by  way  of  the  Canadian 
Pacific,  the  Great  Northern  and  the  Northern  Pacific  are  limited  to 
San  Francisco? 

A.  No,  I  don't  think  it  is  shown  in  there;  no,  sir.  But  I  think  if 
you  will  look  at  the  record,  that  reads :  "  Pacific  Coast  terminals," 
and  does  not  say  particularly  California.  As  I  remember  the  way 
they  are  made  up,  that  is  the  way  they  are  made — "  To  Pacific  Coast 
terminals." 

Q.  I  observe  on  page  873  of  the  printed  testimony,  at  the  foot  of 
Exhibit  81-D,  a  statement,  on  page  3  of  amendment  1  of  I.  C.  C.  No. 
1,  effective  June  24,  1897,  the  following  notice  carried :  "  Except  as 
hereinafter  provided,  the  authorized  rates  to  California  points  will 
apply  (to  San  Francisco  only)  from  territories "  which  are  then 
specified. 

A.  Of  course  that  was  on  the  tariff.  That  is  the  reason  it  was  put 
in  there.    But  No.  1,  you  see,  must  have  been  away  back  in  1896. 

Mr.  Severance.  1897. 

Q.  1897. 

A.  The  amendment  was  in  1897— well,  the  tariff  should  have  been, 
too. 

Q.  Complainant's  Exhibit  81-E  was  prepared  by  you,  wasn't  it? 

A.  Yes,  sir. 
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Q.  On  that  exhibit  purport  to  be  foot  notes  to  Complainant's  Ex- 
hibit 81-D,  although  in  fact  it  should  be  81-A  ? 

A.  Yes,  sir. 
5605.        Q.  Complainant's   Exhibit   81-A   was    prepared    by    you, 
wasn't  it? 
A.  Yes,  sir. 

Q.  And  purports  to  be  a  statement  showing  class  and  commodity 
rates  in  effect  June  24,  1897,  to  date,  from  and  to  various  points 
named  below — and  then  below  is  a  statement  of  rates  to  Pacific 
Coast  terminals  from  New  York  and  various  eastern  points.  What  I 
read  just  now  is  the  foot-note  to  that  tariff. 

A.  Of  course  there  were  tariffs  subsequent  to  that,  and  I  could  not 
state  positively,  but  I  think  those  foot-notes  were  changed;  the  first 
tariff  I  think  had  perhaps  only  two  exceptions,  and  when  it  got  to 
this  tariff,  you  see,  there  were  four  or  five. 

Q.  81-A  purports  to  bring  the  situation  down  to  date  from  June 
24,  1897,  and  the  foot-note  is  a  foot-note  to  that  statement.  Now,  is 
that  foot-note  correct? 

A.  The  statement  that  I  made  carried  the  I.  C.  C.  numbers  of  all 
the  tariffs,  and  if  that  note  is  carried  all  through  the  tariffs  it  is  cor- 
rect; and  if  it  is  not,  it  is  not.  That  is,  it  is  correct  in  so  far  as  it 
goes.     It  says  it  is  from  that  supplement  to  that  tariff,  and  it  is. 

Q.  What  did  you  put  it  in  for  ?  What  was  the  purpose  in  putting 
it  in  ?  Did  you  intend  it  to  be  correct  ?  By  quoting  a  tariff  in  effect 
June  24,  1897,  as  a  foot-note  to  a  statement  purporting  to  show  the 
rates  from  1897  to  date,  did  you  mean  to  indicate  that  that  still  was 

not  in  effect,  or  to  show  that  it  was  still  in  effect  ? 
5606        A.  It  is  still  in  effect — I  think  it  has  been  carried  all  through 
the  tariffs.    If  it  had  not  been  I  should  have  changed  it. 
Q.  That  is  what  you  would  infer  from  the  fact  you  put  it  in  these 
foot-notes  ? 
A.  Yes,  sir. 

Q.  There  were  introduced  yesterday  in  connection  with  your  testi- 
mony, Mr.  White,  various  statements  marked  Complainant's  Exhibits 
183-A,  183-B,  189, 190, 191, 192, 193, 194, 195  and  196,  which  I  under- 
stood you  to  testify  were  prepared  in  the  office  of  the  Interstate  Com- 
merce Commission  by  you  or  under  your  direction.  As  I  understand 
them,  they  do  not  purport  to  be  copies  of  anything,  but  set  forth  cer- 
tain data  that  you  collected  in  the  Office  of  the  Commission.  Will 
you  state  what  basis  you  had  for  the  preparation  of  those  statements, 
and  what  governed  you  in  selecting  the  data  you  included  in  them  ? 

A.  Yes,  sir.  '  The  Commission  was  requested  by  Mr.  Severance  to 
furnish  information — there  were  several  different  letters,  and  Mr. 
Husted  also  came  over  and  said  that  he  wanted  the  rates  between  so- 
and-so,  and  he  got  them,  and  the  authority  for  the  rates  will  be  found 
on  the  bottom  of  each  statement,  the  I.  C.  C.  numbers  of  the  tariffs 
used. 

Q.  Did  such  instructions  embrace  precisely  the  rates  that  were 
wanted,  or  did  he  request  certain  results,  or  what  was  the  nature  of 
it?    How  was  it  specified ? 
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A.  I  think  it  was  asked  to  have  the  rates  from  and  to  the  points 

named,  between  certain  dates,  as  I  remember.    I  think  the  last  letter 

(I  don't  know  whether  Mr.  Husted  has  it  or  not)  asks  for  the  rates 

from  1897  to  1901,  I  believe  it  is — two  or  three  years  previous 

5607  and  two  or  three  years  subsequent;  and  from  Portland  to  Utah 
common  points  and  also  Colorado  common  points,  and  I  think 

he  asked  for  the  statement  as  far  back  as  I  could  get  it  on  that  Port- 
land and  San  Francisco — if  that  is  what  you  mean.  I  don't  know 
that  I  can  answer  you  any  better. 

Q.  With  reference  to  Exhibit  183,  which  is  a  statement  purporting 
to  show  class  rates  from  Portland,  Oregon,  to  San  Francisco  from 
April  3, 1888,  to  date — that  embraces  only  class  rates? 

A.  Only  class  rates. 

Q.  There  are  also  commodity  rates  between  those  points,  aren't 
there? 

A.  Many  of  them ;  yes,  sir. 

Q.  And  wouldn't  you  understand  that  probably  most  of  the  traffic 
moves  on  commodity  rates? 

A.  Well,  of  course,  I  don't  know  anything  about  what  moves  out 
there,  because  I  never  was  there. 

Q.  Well,  you  have  some  general  knowledge  of  the  way  traffic  moves. 
Of  course,  you  can  testify  only,  I  suppose,  absolutely  and  accurately 
from  the  records  in  your  office;  but  I  am  speaking  of  your  general 
knowledge  of  the  movement  of  traffic. 

A.  Why,  as  a  general  rule,  of  course,  there  is  more  tonnage  moves 
under  commodities  than  under  class  rates  anywhere.  There  would'  be 
no  exception  there. 

Q.  I  notice  also  that  the  statement  shows  rates  only  from  Portland 
to  San  Francisco.  What  about  the  rates  from  San  Francisco  to  Port- 
land  ?    Are  they  the  same,  or  do  you  know  about  that? 

A.  I  couldn't  state  positively  about  that.  I  think  the  tariff  reads 
"  between,"  though. 

Q.  It  shows  only  one  way,  though — Exhibit  183  ? 

5608  A.  I  could  not  state  positively. 

Mr.  Severance.  Doesn't  that  apply  both  ways?     [Handing 
witness  exhibit.] 

Witness.  Yes ;  I  made  the  statement,  but  I  say  I  can't  state  posi- 
tively. I  don't  know.  As  far  as  I  remember  now,  the  rates  apply 
both  ways.  There  isn't  any  difference.  The  tariff  reads  "between." 
We  differentiate,  of  course.  The  tariff  reads  "From  and  to"  or 
"  Between." 

Mr.  Severance.  How  does  your  statement  read  ? 
.  Witness.  The  statement  reads  "From  Portland,  Oregon,  to  San 
Francisco." 

Q.  It  doesn't  say  "  Between." 

A.  It  doesn't  say  "  Between,"  no,  sir. 

Q.  With  reference  to  Exhibit  183-B :  that  shows  emergency  rates 
between  Portland  and  San  Francisco,  effective  December  1, 1895.  The 
foot  note  says  that  the  tariff  was  canceled  December  15,  1895,  by  the 
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Southern  Pacific  Company,  Interstate  Special  rate,  No.  1269,  which 
applied  north-bound  only.  It  seems  from  that,  that  the  tariff  shown 
in  Exhibit  183-B  was  in  effect  only  15  days,  doesn't  it  ? 

A.  That  first  tariff  was  in  effect  only  15  days,  yes,  sir. 

Q.  How  long  was  the  one  that  superseded  it  in  effect,  do  you  know  ? 

A.  I  don't  know. 

Q.  You  don't  know  whether  that  stayed  in  effect  more  than  15  days 
Or  not? 

A.  I  have  it  here  and  I  know  that  the  Commission  has  no  record 
of  its  ever  being  canceled. 

Q.  Has  no  record  of  its  ever  being  canceled  ? 
A.  No,  sir. 

5609  Q.  It  may  be  in  effect  yet,  so  far  as  you  know  ? 

A.  It  may  be  in  effect  yet  as  far  as  I  know,  yes,  sir. 

Q.  Complainant's  Exhibit  189  is  a  statement  purporting  to  show 
rates  on  wool,  in  grease,  carloads,  &c,  from  certain  points  on  the 
Oregon  Short  Line  to  New  York,  all-rail,  in  comparison  with  rates 
from  points  on  Southern  Pacific  via  El  Paso  and  Sunset-Gulf  routes. 
I  notice  that  the  points  on  the  Oregon  Short  Line  selected  are  Hunt- 
ington, Oregon,  to  Kuna,  Idaho,  inclusive,  and  Boise  City,  Idaho,  and 
points  on  the  Southern  Pacific  are  Kelton,  Utah,  to  Wadsworth, 
Nevada,  inclusive.    How  did  you  happen  to  select  those  points? 

A.  Because  those  were  the  points  that  the  tariffs  carried. 

Q.  Any  others? 

A-  I  don't  think  they  do.  I  think  the  tariff  reads  exactly  as  the 
heading  shows  there.    It  is  my  recollection  it  does. 

Q.  Only  as  to  those  points  ? 

A.  Only  as  to  those  points,  yes,  sir.  That  last  tariff  there  may 
carry  a  few  additional,  because,  as  the  country  grows  up,  I  suppose 
there  are  more  points  added. 

Q.  Put  in  new  points  ? 

A.  They  may  have,  yes. 

Q.  Complainant's  Exhibit  190  is  a  statement  purporting  to  show 
rates  on  classes  and  two  commodities,  between  Portland  and  Ogden 
and  Salt  Lake  City,  via  0.  B.  &,  N.,  and  the  Oregon  Short  Line,  in 
comparison  with  rates  by  the  Southern  Pacific  Company.  Now,  you 
included  in  that,  apparently,  all  the  class  rates,  but  only  two  com- 
modities— potatoes  and  onyx  (rough) .  Weren't  there  tariffs  on  other 
commodities  between  those  points  ? 
A.  Yes,  sir. 

5610  Q.  Why  didn't  you  include  them? 

A.  It  is  my  recollection  that  those  two  commodities  run  right 
through  from  one  tariff  to  another,  whereas  most  other  commodities 
Were  changed,  and  it  would  have  required  my  going  and  getting 
another  set  of  tariffs  to  find  out — to  get  them.  Those  two  commodi- 
ties were  carried  for  that  length  of  time  continuously  from  one  tariff 
to  another.    That  is  the  only  reason  I  took  them. 

Q.  Your  recollection  is  that  you  selected  them  for  that  reason  ? 

A.  Yes,  sir. 
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Q.  There  are  a  great  many  commodities  that  move  in  very  much 
larger  quantity  than  rough  onyx,  aren't  there  ? 

A.  Yes,  sir ;  I  expect  there  are. 

Q.  Complainant's  Exhibit  191  is  a  statement  purporting  to  show 
rates  on  classes  between  Portland  and  Colorado  common  points,  via 
the  O.  R.  &  N.,  and  Oregon  Short  Line,  in  comparison  with  rates  via 
the  Southern  Pacific.  Under  the  head  of  "  Date,"  July  20,  1898,  is 
given.  It  does  not  show  how  long  these  rates  were  in  prior  to  July 
20,  1898,  nor  how  long  they  were  in  after  that  date.  How  did  you 
happen  to  select  that  particular  date  ? 

A.  If  you  will  just  refer  me  to  that  I.  C.  C.  number  maybe  I  can 
tell  you. 

Q.  What? 

A.  If  you  will  let  me  see  it  maybe  I  can  tell  you. 

[Paper  handed  witness.] 

A.  I  took  that  because,  I  think,  Mr..  Severance  asked  me  to  make  a 
statement  for  two  or  three  years  previous  to  1901  and  two  or 

5611  three  years  afterwards.     I  have  the  tariff  with  me  now  that 
this  tariff  cancels.    I  can  give  you  the  rates  before  this,  if  you 

want  them,  or  after  it,  either. 

Q.  I  am  not  asking  you  for  them.  I  am  asking  you  why  you  did 
it  that  way. 

A.  I  just  did  it  simply  to  get  something  a  couple  of  years  before 
1901,  as  I  remember  it. 

Q.  And  you  selected  that  particular  date  ? 

A.  Yes,  sir ;  because  that  is  a  tariff  that  covered  all  the  dates  two 
or  three  years  before. 

Q.  Is  that  the  date  of  the  tariff— July  20,  1898? 

A.  Yes,  sir. 

Q.  Did  both  lines  put  in  a  tariff  on  July  20,  1898? 

A.  It  is  a  Southern  Pacific  issue ;  the  O.  R.  &  N.  and  Oregon  Short 
Line  are  parties  to  it. 

Q.  Oh,  they  are  parties  to  it  ? 

A.  Yes,  sir. 

Q.  That  is  to  say,  on  July  20,  1898,  the  Southern  Pacific,  the 
Oregon  Short  Line,  and  the  O.  R.  &  N.  filed  a  joint  tariff  covering 
rates  between  Portland,  Oregon,  and  Colorado  common  points? 

A.  Yes,  sir. 

Q.  Have  you  got  that  tariff  ? 

A.  Yes,  sir.    Would  you  like  it  ? 

Q.  Yes ;  I  would  like  to  look  at  it. 

[Witness  hands  a  bunch  of  tariffs  to  Mr.  Lovett.] 

Q.  The  tariffs  that  you  hand  me  are  a  pretty  big  book.  They  in- 
clude the  rates  shown  in  complainant's  Exhibit  191,  with  a  great 
many  others,  don't  they  ? 

A.  Yes,  sir. 

Q.  You  selected  from  that  tariff,  covering  a  vast  number  of 
points,  the  particular  points  designated  in  the  heading  of 

5612  Complainant's  Exhibit  191  ? 

A.  I  don't  think  I  understand  your  question. 
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Q.  I  say  from  this  tariff,  which  covers  large  territory  and  many 
points,  you  selected  the  rates  on  classes  between  Portland,  Oregon, 
and  Colorado  common  points. 

A.  I  did  not  select  them.    Mr.  Severance  asked  for  the  rates  from 
Portland  to  Colorado  common  points. 
Q.  And  you  got  them  from  this  tariff? 

A.  I  got  them  from  that  tariff;  yes,  sir. 

Q.  And  the  tariff  included  a  large  number  of  other  points? 

A-  Yes,  it  included  a  number  of  others.  I  don't  know  how  much 
you  mean  by  "  large." 

Q.  Well,  we  will  leave  the  Court  to  guess  at  that.  Complainant's 
Exhibit  192  appears  to  be  a  statement  showing  rates  on  classes  and 
two  commodities  between  Portland  and  Ogden  and  Salt  Lake  City, 
via  the  O.  R.  &  N.,  and  the  Oregon  Short  Line,  in  comparison  with 
rates  via  the  Southern  Pacific.  It  seems  to  embrace  all  the  class 
rates,  and  the  two  commodities  selected  here  are  lumber  and  packing 
house  products.  How  did  you  happen  to  select  those  two  instead  of 
onyx  and  potatoes? 

A.  Well,  that  is  the  west-bound  statement,  is  it  not? 

Q.  No;  this  is  the  east-bound. 

A.  Because  there  wasn't  any  rate  on  onyx  east-bound. 

Q.  There  was  a  rate  on  potatoes,  wasn't  there  ? 

(No  response.) 

Q.  Did  Mr.  Severance  ask  for  lumber  in  this  statement  ? 
A.  He  did,  yes,  sir. 
5613        Q.  How  about  packing  house  products? 

A.  But  I  will  state  now  that  I  made  the  statement  including 
lumber,  I  believe — yes,  lumber  is  in  there.  The  packing  house  prod- 
ucts I  simply  took  as  being — I  supposed  that  they  shipped  them,  that 
is  all.  There  was  no  reason  for  taking  packing  house  products  or 
anything  else ;  just  simply  took  them  because 

Q.  It  was  one  of  a  vast  number  of  commodities? 

A.  One  of  a  number  of  commodities.  I  might  have  taken  any- 
thing else. 

Q.  You  don't  know  whether  any  packing  house  products  ever 
moved  that  way  or  not? 

A.  No,  sir,  I  don't  know  anything  about  it.  The  assumption  is 
that  they  did,  on  account  of  there  being  rates. 

Q.  What? 

A.  I  say  the  assumption  is  they  did,  on  account  of  there  being 
rates — special  rates. 

Q.  With  reference  to  Complainant's  Exhibit  195,  which  is  a  state- 
ment showing  rates  on  ore  and  concentrates,  carloads,  from  stations 
on  Phoenix  &  Eastern  Railroad  to  Humboldt,  Arizona,  effective 
February  3, 1906 :  how  did  you  make  that  up — by  taking  combination 
of  locals? 

A.  There  is  one  there,  I  believe,  that  has  got  a  foot  note  to  it,  that 
says  that  they  are  combination  of  locals. 
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Q.  The  one  I  just  mentioned;  that  is,  Exhibit  195,  has  a  foot  note 
"  A.  T.  &  S.  F.  Ey.  I.  C  C  No.  3739.    Rates  canceled  June  13,  1907." 
That  was  taken  from  a  Santa  Fe  tariff,  wasn't  it? 
A.  Yes,  sir. 

5614  Q.  Now,  Exhibit  196,  being  a  statement  showing  rates  on  ore 
concentrates   and  "copper  matte,   carloads,   from   stations  on 

Phoenix  &  Eastern  Eailroad  to  Humboldt,  Arizona,  in  effect  June  1, 
1907,  and  September  10,  1907,  as  noted.  There  is  a  footnote  to  that 
showing  combination  of  locals  ? 

A.  Yes,  sir. 

Q.  You  made  that  up  from  the  local  tariffs? 

A.  The  local  tariff  of  the  Santa  Fe  and  the  local  tariff  of  the 
Phoenix  &  Eastern. 

Q.  You  gather  from  those  tariffs,  do  you  not,  that  the  Phoenix  & 
Eastern  canceled  its  joint  tariff  with  the  A.  T.  &  S.  F.,  referred  to  in 
Exhibit  195? 

A.  The  A.  T.  &  S.  F.  canceled  the  tariff. 

Q.  The  A.  T.  &  S.  F.  canceled  it? 

A.  Yes.    As  I  remember  it,  the  A.  T.  &  S.  F.  canceled  it. 

Q.  Do  you  know  whether,  about  the  time  that  tariff  was  can- 
celed, a  through  tariff  was  made  by  the  Phoenix  &  Eastern  on  the 
same  articles,  with  the  Southern  Pacific,  reaching  smelters  on  the 
Southern  Pacific  line  ? 

A.  No,  sir ;  I  don't  know  that. 

Q.  You  didn't  look  for  that? 

A.  I  didn't  look  for  that. 

Q.  And  you  didn't  look  to  see  whether  or  not  at  the  time  this 
Santa  Fe  tariff,  which  is  referred  to  in  Exhibit  195,  was  in  effect, 
that  the  Phoenix  &  Eastern  rates  in  connection  with  the  Southern  Pa- 
cific were  a  combination  of  locals? 

A.  No,  sir ;  I  didn't  look  at  that  at  all. 

Q.  Or  to  see  whether  there  was  a  mere  shifting  of  the  matter  from 
through  fates  with  the  Santa  Fe  to  through  rates  with  the  Southern 
Pacific? 

A.  No,  sir ;  I  did  not  look  that  up  at  all. 

5615  Q.  With  reference  to  Complainant's  Exhibit  188,  the  certifi- 
cate of  the  secretary  of  the  Commission,  appended  to  it,  shows 

it  is  an  extract  from  No.  30,  Transcontinental  Association,  west-bound 
tariff.  You  understand  that  that  tariff  covers  many  other  matters 
than  those  shown  in  this  exhibit,  don't  you  ? 

A.  Yes,  sir;  I  think  it  is  just  like  the  rest  of  those  transcontinental 
tariffs.     It  covers  rates.     That  is  only  an  extract,  anyway. 

Eedirect  examination  by  Mr.  Severance  : 

Q.  Judge  Lovett  asked  you  a  few  minutes  ago  about  the  O.  E.  &  N. 
and  the  Oregon  Short  Line  being  parties  to  a  tariff,  or  you  stated 
in  answer  to  his  question  that  they  were  parties  to  this  tariff  to  Col- 
orado common  points.  All  the  western  lines  are  parties  to  that  tariff, 
aren't  they  ? 
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A.  I  didn't  check  them  up,  but  there  are  a  number  of  them  there. 

Q.  Well,  the  Southern  Pacific,  Denver  &  Eio  Grande,  Eio  Grande 
Western 

Mr.  Lovett.  On  reading  the  tariff  I  will  admit  that  they  are. 

Q.  So  that  it  was  not  a  tariff  prepared  simply  by  the  Oregon  Short 
Line  and  the  O.  E.  &  N.  and  the  Southern  Pacific,  but  all  the  western 
lines  were  in  it  ? 

A.  Yes,  sir. 

Q.  You  spoke  of  there  being  nothing  on  file  with  the  Commission 
to  show  that  that  emergency  tariff  had  ever  been  canceled.  Later 
tariffs  were  filed,  as  shown  on  these  exhibits,  covering  the  same  com- 
modities, naming  different  rates,  weren't  there  ? 

A.  Yes,  sir;  the  statement  shows  that. 

Q.  The  statement  that  I  introduced  in  connection  with  your 

5616  testimony  yesterday.    And  also  many  rates  are  shtfwn  on  Ex- 
hibits 81-J  and  81-K  ? 

A.  Yes,  sir. 

Q.  Exhibits  81-J  and  81-K  are  later  than  that? 

A.  Yes,  sir ;  they  are  all  later  than  that. 

(A  recess  was  here  taken  until  2  o'clock  p.  m.) 

By  Mr.  Severance  : 

Q.  You  testified,  Mr.  White,  with  reference  to  Complainant's  Ex- 
hibit 192,  being  the  rates  from  Portland,  Oregon,  to  Salt  Lake  City 
and  Utah  common  points  by  the  two  routes,  that  is,  the  Oregon  Short 
Line  and  the  O.  E.  &  N.,  on  the  one  hand,  and  the  Southern  Pacific 
Company  on  the  other,  that  the  class  rates  shown  here  remained  in 
effect  until  May  15, 1901,  when  they  were  canceled,  and  thereafter  the 
combination  of  locals  determined  the  rate. 

A.  Yes,  sir. 

Q.  Was  that  so  as  to  the  commodity  tariffs  into  Utah  common 
points  from  Portland  ? 

A.  It  was  so  with  the  commodities  that  were  carried  in  that  tariff, 
which  includes  practically  all  the  commodities  there  were. 

Q.  You  said  you  wanted  to  make  a  correction  to  your  statement  in 
answer  to  a  question  I  put  to  you  just  before  the  adjournment? 

A.  Yes,  sir. 

Q.  What  was  that? 

A.  I  testified  that  the  Southern  Pacific  I.  C.  C.  1184  applied  by  all 
western  lines. 

Q.  Between  what  points  ? 

A.  Between  Colorado  common  points  and  Portland.  I  would  like 
to  amend  that  by  saying  that  neither  the  Great  Northern  nor  the 
Northern  Pacific  are  parties  to  it.  Therefore,  it  does  not  apply  over 
those  routes. 

5617  Q.  But  it  applies  over  the  other  lines  ? 

A.  It  applies  over  the  other  lines ;  yes,  sir. 
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Q.  That  is,  over  the  Rio  Grande  in  connection  with  the  Southern 
Pacific  and  over  the  Union  Pacific  in  connection  with  the  Oregon 
Short  Line  and  O.  R.  &  N.  ? 

A.  Yes,  sir. 

Q.  What  is  this  Transcontinental  tariff  you  are  testifying  about? 

A.  Transcontinental  Freight  Bureau  I.  C.  C.  375. 

Q.  That  was  the  tariff  that  you  produced  during  your  cross-exam- 
ination by  Judge  Lovett  ? 

A.  Yes,  sir. 

Q.  I  will  ask  you  to  read  into  the  record  the  statement  on  this 
tariff  under  the  head  of  "Application  of  rates  to  San  Francisco  via 
California,  via  Canadian  Pacific  Railway,  Great  Northern  Railway, 
Northern  Pacific  Railway,  and  Oregon  Railroad  &  Navigation  Com- 
pany in  connection  with  steamer  lines." 

A.  On  page  2  of  Transcontinental  Freight  Bureau,  I.  C.  C.  375, 1 
find  the  following :  "Application  of  rates  via  Northern  Pacific  Rail- 
way, via  Portland^  Oregon,  and  Southern  Pacific  Company  (Shasta 
route).  The  class  and  commodity  rates  named  herein,  from  Chicago 
and  common  points  north  of  the  Terre  Haute  &  Indianapolis  Rail- 
road, Mississippi  River  and  Missouri  River  common  points,  north 
of  the  Missouri  River,  including  St.  Louis  and  Kansas  City,  will 
apply  via  the  Northern  Pacific  Railway  via  Portland  in  connection 
with  Southern  Pacific  Company  (Shasta  route)  to  points  on  Southern 
Pacific  Company's  lines  north  of  and  including  Lathrop,  Stockton, 
San  Jose,  and  Tracy,  California." 

Q.  Now,  read  this  one.  [Indicating.] 
5618  A.  "Application  of  rates  to  San  Francisco,  California,  via 
Canadian  Pacific  Railway,  Great  Northern  Railway,  Northern 
Pacific  Railway  and  Oregon  Railroad  &  Navigation  Company  in 
connection  with  steamer  lines.  Except  as  hereinafter  provided,  the 
authorized  rates  to  California  points,  as  carried  on  pages  42  to  105, 
inclusive,  will  apply  (to  San  Francisco  only)  from  territories  Nos. 
1  to  6,  inclusive,  defined  on  pages  3  to  11,  inclusive,  via  the  Minne- 
apolis, St.  Paul  &  Sault  Ste.  Marie  Railway  and  Canadian  Pacific 
Railway  to  Vancouver,  B.  C,  care  of  Pacific  Coast  Steamship  Com- 
pany ;  via  the  Great  Northern  Railway,  Seattle,  Washington,  care  of 
Pacific  Coast  Steamship  Company;  via  Great  Northern  Railway, 
Spokane,  Washington,  Oregon  Railroad  &  Navigation  Company,  by 
Portland,  Oregon,  and  steamer;  by  the  Northern  Pacific  Railway, 
Tacoma,  Washington,  care  of  Pacific  Coast  Steamship  Company;  by 
Northern  Pacific  Railway,  Wallula  Junction,  Washington,  Oregon 
Railroad  &  Navigation  Company,  Portland,  Oregon,  and  steamer." 
Shall  I  read  the  exceptions? 
Q.  Yes. 

A.  Exception  No.  1 :  "  Rates  as  above  provided  will  not  apply  by 
the  Great  Northern  Railway  or  Northern  Pacific  Railway  from 
points  in  the  Missouri  River  or  Mississippi  River  territories  south  of 
the  line  of  the  Chicago  &  Alton  Railway,  Kansas  City  to  Clark, 
Missouri,  and  Wabash  Raiiroad,  Clark,  Missouri,  to  St.  Louis,  Mis- 
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souri."    Exception  No.  2 :  "  Rates  as  authorized  herein  will  not  apply 

on  locomotives,  cars,  extra  heavy  machinery  or  other  unwieldy  or 

bulky  articles,  freight  in  bulk,  explosives,  combustible  freight,  or  any 

freight  which  the  law  prohibits  passenger  steamers  carrying." 

5619  Q.  Now,  what  are  the  territories  embraced  in  Nos.  1  to  6  ? 
Mr.  Lovett.  "What  is  the  number  of  the  tariff  he  has  been 

reading  from? 

Mr.  Severance.  What  is  the  number  of  that  tariff  you  are  reading 
from? 

Witness.  That  is  Transcontinental  Freight  Bureau  No.  375,  1-G. 

Q.  What  are  those  territories  that  are  included  in  Nos.  1  to  6,  men- 
tioned in  that  statement  ? 

A.  Territory  No.  1,  Missouri  River  common  points  territory.  Ter- 
ritory No.  2,  Mississippi  River  common  points  territory.  Territory 
No.  3,  Chicago  and  common  points  territory.  Territory  No.  4,  Cin- 
cinnati, Detroit  and  common  points  territory.  Territory  No.  5,  Pitts- 
burg, Buffalo  and  common  points  territory.  Territory  No.  6,  New 
York,  Boston  and  common  points  territory. 

Q.  What  are  the  rates  mentioned  on  pages  42  to  105  ?  Is  that  the 
whole  schedule  of  rates — California  terminals? 

A.  They  are  what  are  called  the  terminal  rates.  It  does  not  in- 
clude the  intermediate  rates. 

Q.  I  mean  the  rates  to  California  terminal  points. 

A.  Yes,  sir. 

Q.  All  the  rates,  pages  42  to  105,  are  the  ones  mentioned  in  that 
note? 

A.  Not  all  the  rates;  no,  sir. 

Q.  What  are  the  exceptions — in  general,  say? 

A.  There  are  some  rates  on  pages  106  and  107  that  apply  from 
additional  points,  designated  in  groups  A,  B,  C,  and  D.  On  pages 
110  and  111  are  rates  from  New  York,  Morgan  Line  pier  and  the 
Mallory  Line  pier  via — that  would  be  the  Gulf  routes. 

5620  Q.  Of  course,  that  would  be  the  Gulf  routes. 
A.  Yes. 

Q.  But  the  all-rail  rates  to  California  terminals,  or  all-rail 
together  with  steamer  from  Puget  Sound  or  Portland,  are  shown  on 
those  pages  42  to  105,  aren't  they  ? 

A.  Yes,  sir;  practically  all  the  rates  there  are,  are  shown  there. 
There  are  some  special  commodity  rates  in  back  here  that  would 
apply. 

Q.  Well,  that  is  substantially  all  the  class  and  commodity  rates? 

A.  Substantially  all  the  class  and  commodity  rates. 

Q.  What  is  the  date  of  that  tariff  ? 

A.  That  tariff  was  effective  January  18,  1904. 

Q.  That  remained  in  effect  up  to  January  1, 1909,  didn't  it  ? 

A.  Yes,  sir. 

Q.  Do  you  know  whether  there  was  any  change  in  the  application 
of  rates  or  the  routing  of  traffic  made  by  the  tariff  of  1909  ? 
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A.  I  think  there  was.  I  think  the  tariff  was  divided  at  that  time 
and  that  the  superseding  issues  to  the  California  tariff  did  not  in- 
clude Portland,  as  this  does,  and  Portland  is  carried  in  what  is  called 
the  North  Pacific  coast  terminal  tariff. 

Q.  Do  you  know  whether  there  is  any  difference  as  to  the  routing 
that  was  permitted— that  is,  by  way  of  Puget  Sound  or  Portland, 
and  thence  by  boat  to  San  Francisco? 

A.  I  could  not  tell  you  without  taking  considerable  time,  because 
the  routes  are  specified  here  individually.  There  is  no  general  rout- 
ing like  there  is  in  the  other  tariff. 

Q.  But  that  other  routing  applied  up  to  the  first  of  January 
5621.    of  this  year  at  least? 

A.  Yes,  sir.     I  don't  see  anything  in  there  that  changes  it. 

Recross  examination  by  Mr.  Lovett  : 

Q.  Mr.  White,  in  some  of  the  provisions  which  you  read  just  now 
from  that  Transcontinental  Freight  Bureau  Tariff  375  occurred  the 
phrase  "  To  San  Francisco  only."  What  do  you  understand  that  to 
mean  in  that  tariff? 

A.  I  understand  that  to  mean  that  when  traffic  is  routed  in  accord- 
ance with  that  note,  that  means  on  traffic  to  San  Francisco  only ;  no 
other  point. 

Q.  You  understand  that  to  limit  that  tariff,  so  far  as  transconti- 
nental business  by  way  of  Puget  Sound  or  Portland  to  California 
points,  is  concerned,  to  San  Francisco  only  ? 

A.  To  San  Francisco  only,  yes. 

Mr.  Severance.  Well,  there  is  another  route,  you  know — the  North- 
ern Pacific  through  Portland  and  the  Shasta  route. 

Mr.  Lovett.  Well,  I  mean  the  water,  Mr.  Severance. 

Mr.  Severance.  You  did  not  say  that  in  your  question. 

Q.  I  meant  transcontinental  business  through  Puget  Sound  ports 
or  Portland,  and  thence  by  water.  I  did  not  mean  to  include  in  that 
question  transcontinental  business  handled  by  the  Northern  Pacific 
in  connection  with  the  Shasta  route  and  the  Southern  Pacific. 

A.  Yes,  sir ;  I  understand  it  that  way.  That  is  the  provision  of  the 
tariff. 

Q.  You  understand  that  to  mean  that  as  to  all  transconti- 
5622    nental  business  to  or  from  California  points,  passing  through 
Puget  Sound  ports,  or  through  Portland,  and  thence  by  water, 
it  is  limited  to  San  Francisco  ? 

A.  I  understand  it  that  way ;  yes,  sir. 

By  Mr.  Severance: 

Q.  The  rates  in  that  tariff  to  San  Francisco  were  the  same  as  the 
rates  via  the  Sunset-Gulf  route  to  San  Francisco  from  New  York 
common  points? 

A.  The  class  rates  are;  but  there  are  some  special  commodities  in 
here. 


complainant's  exhibit  200.  3391 

Q.  Outside  of  the  special  commodities,  that  are  different,  shown  in 
the  original  statements  which  you  put  in  some  time  ago,  they  are  the 
same? 

A.  Yes,  sir. 

Q.  And  those  were  from  New  York  pier  only — those  special  com- 
modities? 

A.  Yes,  sir ;  from  New  York  pier  and  the  Morgan  line. 

5623  Paper  marked  Complainant's  Exhibit  200. 

Mr.  Severance.  I  offer  in  evidence  Complainant's  Exhibit 
200.  It  sets  forth  the  ownership  of  stock  in  the  Union  Pacifie,  South- 
ern Pacific,  Atchison,  Topeka  &  Santa  Fe  Eailway  Companies,  by  the 
individual  defendants  and  the  firm  of  Kuhn,  Loeb  &  Company,  of 
which  defendants  Schiff  and  Kuhn  are  members,  at  the  various  dates 
stated  in  the  exhibit. 

Complainant's  Exhibit  200  is  as  follows : 

5624  Circuit  Court  of  the  United  States, 

District  of  Utah. 


United  States  of  America,  Complainants,  1     „     qq„      T 

vs.  \       °"      . '      n 

Union  Pacific  Eailroad  Company  et  al.,  Defendants.  J  equity. 


It  is  hereby  stipulated  by  the  Complainant  and  Defendants,  as  facts 
for  the  purposes  of  this  suit  as  follows : 

1.  That  the  transfer  books  of  the  Union  Pacific  Railroad  Company 
closed  for  the  purposes  of  the  annual  meeting  of  the  stockholders  of 
that  Company  for  the  election  of  directors  on  the  4th  day  of  Septem- 
ber, 1900,  and  that  at  the  close  of  business  on  said  date  the  separate 
holdings  of  the  stock  of  said  Union  Pacific  Eailroad  Company,  owned 
by  the  defendants  Harriman,  Frick,  Kuhn,  Eogers,  Schiff  and  Still- 
man,  and  the  firm  of  Kuhn,  Loeb  &  Co.,  and  all  stock  held  by  any  two 
or  more  of  them  jointly,  aggregated  the  following: 

Separate ,. 17,838 

Joint -r ,-  None. 

2.  That  the  transfer  books  of  the  Union  Pacific  Eailroad  Company 
closed  for  the  purposes  of  the  annual  meeting  of  the  stockholders  of 

that  company  for  the  election  of  Directors  on  the  3rd  day  of 
5625    September,  1901,  and  that  at  the  close  of  business  on  said  date 

the  separate  holdings  of  the,  stock  of  said  Union  Pacific  Eail- 
road Company,  owned  by  the  Defendants,  Harriman,  Frick,  Kuhn, 
Eogers,  Schiff  andr  Stillman,  and  the  firm  of  Kuhn,  Lpeb  &  Co.,  and 
all  stock  held  by  any  two  or  more  of  them  jointly,  aggregated  the 
following : 

Separate .. 80, 809 

Joint , — ,. — r- .      None. 
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3.  That  the  transfer  books  of  the  Union  Pacific  Eailroad  Company 
closed  for  the  purposes  of  the  annual  meeting  of  the  stockholders  of 
that  company  for  the  election  of  directors  on  the  2nd  day  of  Septem- 
ber, 1902,  and  that  at  the  close  of  business  on  said  date  the  separate 
holdings  of  the  stock  of  said  Union  Pacific  Eailroad  Company, 
owned  by  the  defendants  Harriman,  Frick,  Kahn,  Eogers,  Schiff  and 
Stillman,  and  the  firm  of  Kuhn,  Loeb  &  Co.,  and  all  stock  held  by 
any  two  or  more  of  them  jointly  aggregated  the  following : 

Separate 178, 958 

Joint 1      None. 

4.  That  the  transfer  books  of  the  Union  Pacific  Eailroad  Company 
closed  for  the  purposes  of  the  annual  meeting  of  the  stockholders  of 
that  company  for  the  election  of  directors  on  the  29th  day  of  August, 

1903,  and  that  at  the  close  of  business  on  said  date  the  separate  hold- 
ings of  the  stock  of  said  Union  Pacific  Eailroad  Company,  owned  by 
the  defendants  Harriman,  Frick,  Kahn,  Eogers,  Schiff  and  Stillman, 
and  the  firm  of  Kuhn,  Loeb  &  Co.,  and  all  stock  held  by  any  two  or 

more  of  them  jointly  (including  all  that  held  under  the  Syndi- 

5626  cate  agreement,  dated  November  11, 1902,  of  which  a  true  copy 
(without  signatures)  is  hereto  attached),  aggregated  the  fol- 
lowing : 

Separate 61, 829 

Joint 210, 000 

Preferred  shares  owned  by  others  than  parties 
to  the  suit,  but  controlled  by  Syndicate  Man- 
agers  ."___ 88, 875 

5.  That  the  transfer  books  of  the  Union  Pacific  Eailroad  Company 
closed  for  the  purposes  of  the  annual  meeting  of  the  stockholders  of 
that  Company  for  the  election  of  Directors  on  the  31st  day  of  August, 

1904,  and  that  at  the  close  of  business  on  said  date  the  separate  hold- 
ings of  the  stock  of  said  Union  Pacific  Eailroad  Company,  owned  by 
the  defendants  Harriman,  Frick,  Kahn,  Eogers,  Schiff  and  Stillman, 
and  the  firm  of  Kuhn,  Loeb  &  Co.,  and  all  stock  held  by  any  two  or 
more  of  them  jointly  (including  all  that  held  under  the  Syndicate 
Agreement,  dated  November  11,  1902,  of  which  a  true  copy  (without 
signatures)  is  here  attached) ,  aggregated  the  following : 

Separate 25, 509 

Joint 319, 000 

Preferred  shares  owned  by  others  than  parties 
to  the  suit,  but  controlled  by  the  Syndicate 
Managers 1 29,  775 

6.  That  the  transfer  books  of  the  Union  Pacific  Eailroad 

5627  Company  closed  for  the  purposes  of  the  annual  meeting  of  the 
stockholders  of  that  Company  for  the  election  of  Directors  on 

the  29th  day  of  August,  1905,  and  that  at  the  close  of  business  on  said 
date  the  separate  holdings  of  the  stock  of  said  Union  Pacific  Eailroad 
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Company,  owned  by  the  defendants  Harriman,  Frick,  Kahn,  Kogers, 
Schiff  and  Stillman,  and  the  firm  of  Kuhn,  Loeb  &  Co.,  and  all  stock 
held  by  any  two  or  more  of  them  jointly  (including  all  that  held 
under  the  Syndicate  Agreement  dated  November  11,  1902,  of  which  a 
true  copy  (without  signatures)  is  hereto  attached) ,  aggregated  the 
following : 

Separate 172,  030 

Joint 287, 000 

Preferred  shares  owned  by  others  than  parties 
to  the  suit  but  controlled  by  Syndicate  Man- 
agers    124, 150 

7.  That  the  transfer  books  of  the  Union  Pacific  Eailroad  Company 
closed  for  the  purposes  of  the  annual  meeting  of  the  stockholders  of 
that  company  for  the  election  of  Directors  on  the  15th  day  of  Sep- 
tember, 1906,  and  that  at  the  close  of  business  on  said  date  the  sepa- 
rate holdings  of  the  stock  of  said  Union  Pacific  Railroad  Company, 
owned  by  the  defendants  Harriman,  Frick,  Kahn,  Rogers,  Schiff 
and  Stillman,  and  the  firm  of  Kuhn,  Loeb  &  Co.,  and  all  stock  held 
by  any  two  or  more  of  them  jointly  (including  all  that  held  under  the 
Syndicate  Agreement,  dated  November  11,  1902,  of  which  a  true 
copy  (without  signatures)  is  hereto  attached),  aggregated  the  fol- 
lowing : 

5628    Separate 276, 776 

Joint 297, 000 

Preferred  shares  owned  by  others  than  parties 
to  the  suit  but  controlled  by  Syndicate  Man- 
agers     116,150 

8.  That  the  transfer  books  of  the  Union  Pacific  Railroad  Company 
closed  for  the  purposes  of  the  annual  meeting  of  the  stockholders  of 
that  Company  for  the  election  of  Directors  on  the  14th  day  of  Sep- 
tember, 1907,  and  that  at  the  close  of  business  on  said  date  the  sepa- 
rate holdings  of  the  stock  of  said  Union  Pacific  Eailroad  Company, 
owned  by  the  defendants,  Harriman,  Frick,  Kahn,  Rogers,  Schiff 
and  Stillman,  and  the  firm  of  Kuhn,  Loeb  &  Co.,  and  all  the  stock 
held  by  any  two  or  more  of  them  jointly  (including  all  that  held 
under  the  Syndicate  Agreement,  dated  November  11, 1902,  of  which  a 
true  copy  (without  signatures)  is  hereto  attached),  aggregated  the 
following : 

Separate . 251, 796 

Joint 297, 000 

Preferred  shares  owned  by  others  than  parties 
to  the  suit  but  controlled  by  Syndicate  Man- 
agers    120, 150 

9.  That  the  transfer  books  of  the  Southern  Pacific  Company  closed 
for  the  purposes  of  the  annual  meeting  of  the  stockholders  of  that 
company  for  the  election  of  directors  on  the  15th  day  of  March, 


3394  complainant's  exhibit  200. 

1900,  and  that  at  the  close  of  business  on  said  date  the  separate  hold- 

ings of  the  stock  of  said  Southern  Pacific  Company,  owned  by 

5629  the  defendants  Harriman,  Frick,  Kahn,  Eogers,  Schiff  and 
Stillman,  and  the  firm  of  Kuhn,  Loeb  &  Co.,  and  all  stoek 

held  by  any  two  or  more  of  them  jointly,  aggregated  the  following: 

Separate 15,000 

Joint None. 

10.  That  the  transfer  books  of  the  Southern  Pacific  Company 
closed  for  the  purposes  of  the  annual  meeting  of  the  stockholders  of 
that  company  for  the  election  of  directors  on  the  16th  day  of  March, 

1901,  and  that  at  the  close  of  business  on  said  date  the  separate  hold- 
ings of  the  stock  of  said  Southern  Pacific  Company,  owned  by  the 
defendants  Harriman,  Frick,  Kahn,  Rogers,  Schiff  and  Stillman, 
and  the  firm  of  Kuhn,  Loeb  &  Co.,  and  all  stock  held  by  any  two  or 
more  of  them  jointly,  aggregated  the  following: 

Separate  300 

Joint None. 

11.  That  the  transfer  books  of  the  Southern  Pacific  Company 
closed  for  the  purposes  of  the  annual  meeting  of  the  stockholders  of 
that  company  for  the  election  of  directors  on  the  22nd  day  of  March, 

1902,  and  that  at  the  close  of  business  on  said  date  the  separate  hold- 
ings of  the  stock  of  said  Southern  Pacific  Company,  owned  by  the 
defendants,  Harriman,  Frick,  Kahn,  Rogers,  Schiff  and  Stillman, 
and  the  firm  of  Kuhn,  Loeb  &  Company,  and  all  stock  held  by  any 
two  or  more  of  them  jointly,  aggregated  the  following: 

Separate 4,000 

Joint None. 

5630  12.  That  the  transfer  books  of  the  Southern  Pacific  Com- 
pany closed  for  the  purposes  of  the  annual  meeting  of  the 

stockholders  of  that  company  for  the  election  of  Directors  on  the  3rd 
day  of  April,  1903,  and  that  at  the  close  of  business  on  said  date  the 
separate  holdings  of  the  stock  of  said  Southern  Pacific  Company, 
owned  by  the  defendants  Harriman,  Frick,  Kahn,  Rogers,  Schiff  and 
Stillman,  and  the  firm  of  Kuhn,  Loeb  &  Company,  and  all  stock  held 
by  any  two  or  more  of  them  jointly,  aggregated  the  following: 

Separate  122,100 

Joint None. 

13.  That  the  transfer  books  of  the  Southern  Pacific  Company 
closed  for  the  purposes  of  the  annual  meeting  of  the  stockholders  of 
that  company  for  the  election  of  directors  on  the  18th  day  of  March, 
1904,  and  that  at  the  close  of  business  on  said  date  the  separate  hold- 
ings of  the  stock  of  said  Southern  Pacific  Company,  owned  by  the 
defendants,  Harriman,  Frick,  Kahn,  Rogers,  Schiff  and  Stillman, 
and  the  firm  of  Kuhn,  Loeb  &  Co.,  and  all  stock  held  by  any  two  or 
more  of  them  jointly,  aggregated  the  following: 

Separate 27,900 

Joint None. 
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14.  That  the  transfer  books  of  the  Southern  Pacific  Company 
closed  for  the  purposes  of  the  annual  meeting  of  the  stockholders  of 

that  company  for  the  election  of  directors  on  the  15th  day  of 

5631  March,  1905,  and  that  at  the  close  of  business  on  said  date  the 
separate  holdings  of  the  stock  of  said  Southern  Pacific  Com- 
pany, owned  by  the  defendants,  Harriman,  Frick,  Kahn,  Rogers, 
Schiff  and  Stillman,  and  the  firm  of  Kuhn,  Loeb  &  Co.,  and  all  stock 
held  by  any  two  or  more  of  them  jointly,  aggregated  the  following: 

Separate 45,145 

Joint . None. 

15.  That  the  transfer  books  of  the  Southern  Pacific  Company 
closed  for  the  purposes  of  the  annual  meeting  of  the  stockholders  of 
that  company  for  the  election  of  directors  on  the  15th  day  of  March, 
1906,  and  that  at  the  close  of  business  on  said  date  the  separate  hold- 
ings of  the  stock  of  said  Southern  Pacific  Company,  owned  by  the 
defendants,  Harriman,  Frick,  Kahn,  Eogers,  Schiff  and  Stillman, 
and  the  firm  of  Kuhn,  Loeb  &  Co.,  and  all  stock  held  by  any  two  or 
more  of  them  jointly,  aggregated  the  following: 

Separate 57,  500 

Joint _ None. 

16.  That  the  transfer  books  of  the  Southern  Pacific  Company 
closed  for  the  purposes  of  the  annual  meeting  of  the  stockholders  of 
that  company  for  the  election  of  directors  on  the  15th  day  of  March. 
1907:  and  that  at  the  close  of  business  on  said  date  the  separate  hold- 
ings of  the  stock  of  said  Southern  Pacific  Company,  owned  by  the 
defendants,  Harriman,  Frick,  Kahn,  Rogers,  Schiff  and  Stillman, 

and  the  firm  of  Kuhn,  Loeb  &  Co.,  and  all  stock  held  by  any 

5632  two  or  more  of  them  jointly,  aggregated  the  following: 

Separate  17,740 

Joint None. 

17.  That  the  transfer  books  of  the  Atchison,  Topeka  &  Santa  Fe 
Railway  Company  closed  for  the  purposes  of  the  annual  meeting  of 
the  stockholders  of  that  company  for  the  election  of  directors  on  the 
22nd  day  of  September,  1904,  and  that  at  the  close  of  business  on  said 
date  the  separate  holdings  of  the  stock  of  said  The  Atchison,  Topeka 
&  Santa  Fe  Railway  Company,  owned  by  the  defendants,  Harriman, 
Frick,  Kahn,  Rogers,  Schiff  and  Stillman,  and  the  firm  of  Kuhn, 
Loeb  &  Co.,  and  all  stock  held  by  any  two  or  more  of  them  jointly, 
aggregated  the  following: 

Separate 3,000 

Joint  178,000 

18.  That  the  transfer  books  of  The  Atchison,  Topeka  &  Santa  Fe 
Railway  Company  closed  for  the  purposes  of  the  annual  meeting  of 
the  stockholders  of  that  company  for  the  election  of  directors  on  the 
21st  day  of  September,  1905,  and  that  at  the  close  of  business  on  said 
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date  the  separate  holdings  of  the  stock  of  the  said  The  Atchison, 
Topeka  &  Santa  Fe  Railway  Company  owned  by  the  defendants, 
Harriman,  Frick,  Kahn,  Rogers,  Schiff  and  Stillman,  and  the  firm 
of  Kuhn,  Loeb  &  Co.,  and  all  stock  held  by  any  two  or  more  of  them 
jointly,  aggregated  the  following: 

Separate 100 

Joint  162,860 

5633  19.  That  the  transfer  books  of  The  Atchison,  Topeka  & 
Santa  Fe  Railway  Company  closed  for  the  purposes  of  the 

annual  meeting  of  the  stockholders  of  that  company  for  the  election 
<of  directors  on  the  20th  day  of  September,  1906,  and  that  at  the  close 
of  business  on  said  date  the  separate  holdings  of  the  stock  of  said  The 
Atchison,  Topeka  &  Santa  Fe  Railway  Company,  owned  by  the  de- 
fendants, Harriman,  Frick,  Kahn,  Rogers,  Schiff  and  Stillman,  and 
the  firm  of  Kuhn,  Loeb  &  Co.,  and  all  stock  held  by  any  two  or  more 
■of  them  jointly,  aggregated  the  following : 

Separate 14, 700 

Joint None 

20.  That  the  transfer  books  of  The  Atchison,  Topeka  &  Santa  Fe 
Railway  Company  closed  for  the  purposes  of  the  annual  meeting  of 
the  stockholders  of  that  company  for  the  election  of  directors  on  the 
19th  day  of  September,  1907,  and  that  at  the  close  of  business  on  said 
date  the  separate  holdings  of  the  stock  of  said  The  Atchison,  Topeka 
&  Santa  Fe  Railway  Company,  owned  by  the  defendants,  Harriman, 
Frick,  Kahn,  Rogers,  Schiff  and  Stillman,  and  the  firm  of  Kuhn, 
Loeb  &  Co.,  and  all  stock  held  by  any  two  or  more  of  them  jointly, 
aggregated  the  following: 

Separate : 46,  800 

Joint None. 

R.  S.  Lovett, 
^Solicitor  for  Union  Pacific  Railroad  Company,  Oregon  Short  Line 
Railroad  Company,  Southern  Pacific  Company  and  E.H.  Harriman. 
Ceavath,  Henderson  &  de  Gersdorff, 
Solicitors  for  Otto  H.  Kahn  and  Jacob  H.  Schiff. 

James  M.  Beck,  (M.  E.  K.) 
Solicitor  for  H.  H.  Rogers  and  James  Stillman. 
D.  T.  Watson, 
R.  S.  L. 

Solicitor  for  H.  C.  Frick. 

5634  It  is  stipulated  that  upon  the  4th  day  of  September,  1900, 
the  3rd  day  of  September,  1901,  the  2nd  day  of  September, 

1902,  the  29th  day  of  August,  1903,  and  the  31st  day  of  August,  1904, 
•dates  mentioned  in  the  stipulation  set  forth  above  as  Complainant's 
Exhibit  No.  200,  the  defendant  H.  C.  Frick  owned  no  stock  of  defend- 
ant Union  Pacific  Railroad  Company;  and  that  on  March  15,  1900, 
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March  16,  1901,  March  22,  1902,  April  3,  1903,  March  18,  1904,  and 
March  15,  1905,  dates  mentioned  in  the  stipulation  set  forth  above  as 
Complainant's  Exhibit  No.  200,  the  defendant  H.  C.  Frick  owned  no 
stock  of  defendant  Southern  Pacific  Company. 

Paper  marked  Complainant's  Exhibit  201. 

Mr.  Severance.  It  is  stipulated  that  Complainant's  Exhibit  201, 
showing  the  method  of  dividing  transcontinental  freight  rates  be- 
tween different  carriers  interested,  was  prepared  by  Mr.  J.  C.  Stubbs, 
traffic  director  of  the  defendants,  Southern  Pacific  Company,  Union 
Pacific  Railroad  Company,  Oregon  Short  Line  Railroad  Company 
and  Oregon  Railroad  &  Navigation  Company,  and  that  the  same  is 
correct,  it  being  understood  that  if  through  any  mistake  any  of  said 
formulae  are  found  to  be  incorrect,  the  same  may  be  corrected  by 
either  party  to  conform  to  the  facts.  Said  formulae  are  numbered 
from  1  to  45  inclusive. 

Complainant's  Exhibit  201  is  as  follows : 

5635  Complainant's  Exhibit  201. 

Memoranda 

SHOWING  METHOD  USED  TO  DIVIDE  (DISTBIBUTE)  TRANSCONTINENTAL  FEEIOHT 
BATES,  NAMELY:  ARBITRARY  ALLOWANCES  FOR  RIVER  AND  BAY  TRANSFER,  AND 
THE  DISTRIBUTION  OF  THE  REMAINDER  BY  PERCENTAGES ILLUSTRATED  BY  APPLICA- 
TION TO  A  RATE  OF  $1.00  PER  100  POUNDS — FROM  EACH  OF  SEVERAL  IMPORTANT 
SHIPPING  POINTS  (WHICH  ARE  REPRESENTATIVE  POINTS  FOR  A  GROUP)  TO  SAN 
FRANCISCO. 

Same  formulas  are  applicable  to  any  rate  between  same  points. 

1.  Omaha  to  San  Francisco  via  Ogden : 

Deduct  5  cents  per  100  lbs. 
(San  Francisco  Bay)  remainder: 

Line  Omaha  to  Ogden  54% 51.  3 

Line  Ogden  to  San  Francisco  46%+50 48.7 

$1.00 

2.  Council  Bluffs  to  San  Francisco  via  Ogden : 

Deduct  10  cents  per  100  lbs. 

(Missouri  River  bridge  5$,  San  Francisco  Bay  5^)  remainder: 

Line  Council  Bluffs  to  Ogden  54%+50 53.6 

Line  Ogden  to  San  Francisco  46%+50 46.4 

$1.00 

3.  Kansas  City  to  San  Francisco  via  Ogden : 

Same  as  No.  1. 

4.  Kansas  City  to  San  Francisco  via  El  Paso : 

Deduct  5<t  per  100  lbs. 

(San  Francisco  Bay)  remainder: 

Line  Kansas  City  to  El  Paso  47.3% 44. 9 

Line  El  Paso  to  San  Francisco  52.7%+5£ 55.1 

$1.00 

5.  St.  Louis  to  San  Franr-isco  via  Co.  Bluffs  and  Ogden : 

Line  St.  Louis  to  Co.  Bluffs  11% 11. 

Remainder  same  as  No.  2. 

Co.  Bluffs  to  Ogden 47.7 

Ogden  to  San  Francisco 41.  3 


$1.00 
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6.  St.  Louis  to  San  Francisco  via  Kansas  City  and  Ogden : 

Line  St.  Louis  to  Kansas  City  11% 11. 

Remainder  same  as  No.  3  and  No.  1,  viz : 

Line  Kansas  City  to  Ogden 45.4 

Line  Ogden  to  San  Francisco 43. 6 

$1.00 

7.  St.  Louis  to  San  Francisco  via  El  Paso : 

Deduct  5  cents  per  100  lbs. 

(San  Francisco  Bay)  remainder: 

Line  St.  Louis  to  El  Paso  51% 48.45 

Line  El  Paso  to  San  Francisco  49%+5tf 51.55 

$1.00 

8.  St.  Louis  to  San  Francisco  via  New  Orleans : 

Deduct  5  cents  per  100  lbs. 

(San  Francisco  Bay)  remainder: 

Line  El  Paso  to  San  Francisco  49%+50 51.5 

Remainder : 

Line  New  Orleans  to  El  Paso  62.5% 30. 3 

Line  St.  Louis  to  New  Orleans  37.5% 18. 2 


$1.00 
9.  Chicago  to  San  Francisco  via  Co.  Bluffs  and  Ogden : 
Deduct  5  cents  per  100  lbs. 
(Missouri  River  bridge)  remainder: 

Line  Chicago  to  Co.  Bluffs  15% ■  14. 2 

Remainder  plus  54  per  100  lbs.  same  as  No.  2 : 

Line  Co.  Bluffs  to  Ogden 45.9 

Line  Ogden  to  San  Francisco 39. 9 


$1.00 
10.  Chicago  to  San  Francisco  via  Kansas  City  and  Ogden : 
Deduct  5  cents  per  100  lbs. 
(Missouri  River  bridge)  remainder: 

Line  Chicago  to  Kansas  City  15% 14.2 

Remainder  plus  50  per  100  lbs.  same  as  No.  1  &  3 : 

Line  Kansas  City  to  Ogden 43.6 

Line  Ogden  to  San  Francisco 42. 2 


$1.00 
11.  Chicago  to  San  Francisco  via  Kansas  City  and  El  Paso : 
Deduct  5  cents  per  100  lbs. 
(Missouri  River  bridge)  remainder: 

Line  Chicago  to  Kansas  City  15% 14.! 

Remainder  plus  50  per  100  lbs.  same  as  No.  4. 

Line  Kansas  City  to  El  Paso 38. : 

Line  El  Paso  to  San  Francisco 47.  ( 


$1.00 
12.  Chicago  to  San  Francisco  via  New  Orleans : 
Deduct  10  cents  per  100  lbs. 
(Cairo  20,  New  Orleans  30,  San  Francisco  50)  remainder: 

Line  Chicago  to  New  Orleans  24.3%+20 23.9 

Line  New  Orleans  to  El  Paso  32^%+30 32. 

Line  El  Paso  to  San  Francisco  43.5%+50 41.1 


$1.00 
13.  Cincinnati  to  San  Francisco  via  Chicago  &  Co.  Bluffs : 

Line  Cincinnati  to  Chicago  12% 12. 

Remainder  same  as  No.  9,  viz: 

Line  Chicago  to  Council  Bluffs 12.4 

Line  Council  Bluffs  to  Ogden 40.4 

Line  Ogden  to  San  Francisco 35.2 

$1. 00 
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14.  Cincinnati  to  San  Francisco  via  St.  Louis  &  Kansas  City : 

Line  Cincinnati  to  B.  St.  Louis  15.5% 15.5 

Remainder — deduct  (20  per  100  lbs.  Mississippi  River)  : 

Line  E.  St.  Louis  to  Kansas  City  11%  +  20 11. 1 

Remainder  same  as  No.  3  &  1,  viz : 

Line  Kansas  City  to  Ogden 36. 9 

Line  Ogden  to  San  Francisco 36. 5 

$1.00 

15.  Cincinnati  to  San  Francisco  via  St.  Louis  &  El  Paso : 

Line  Cincinnati  to  St.  Louis  15£% 15. 5 

,  Deduct  7  cents  per  100  lbs. 

(Mississippi  River  20,  San  Francisco  Bay  50)  remainder: 

Line  St.  Louis  to  El  Paso  51%  +  20 41. 5 

Line  El  Paso  to  San  Francisco  49%  +  50 43. 


$1.00 

16.  On  traffic  from  Cincinnati,  Pittsburg  and  New  York  to  San  Fran- 

cisco, via  New  Orleans,  the  Southern  Pacific  Company  west  of 
El  Paso  receives  the  same  revenue  as  on  traffic  routed  via  St. 
Louis. 

17.  Cincinnati  to  San  Francisco  via  New  Orleans : 

Deduct  Southern  Pacific  Company  west  of  El  Paso  proportion 
as  per  No.  15,'  viz:  43  cents,  remaining  57  cents  divides: 

Deduct  30  per  100  lbs.  (New  Orleans  transfer) remainder : 

Line  Cincinnati  to  New  Orleans  40i% 21. 9 

Line  New  Orleans  to  El  Paso  59J%  +  30 35. 1 

Line  El  Paso  to  San  Francisco 43. 

$1.00 

18.  Pittsburg  to  San  Francisco  via  Chicago  &  Co.  Bluffs : 

Line  Pittsburg  to  Chicago  15% 15. 

Remainder  same  as  No.  9,  viz : 

Line  Chicago  to  Council  Bluffs 12. 

Line  Council  Bluffs  to  Ogden 39. 

Line  Ogden  to  San  Francisco 34. 

$1.00 

19.  Pittsburg  to  San  Francisco  via  St.  Louis  &  Kansas  City : 

Line  Pittsburg  to  E.  St.  Louis  18i% 18.  5 

Remainder — deduct  20  per  100  lbs.  (Mississippi  River)  : 

Line  E.  St.  Louis  to  Kansas  City  11%  +  20 10. 7 

Remainder  same  as  No.  3  &  1,  viz : 

Line  Kansas  City  to  Ogden 35,  5 

Line  Ogden  to  San  Francisco 35. 3 

$1.00 

20.  Pittsburg  to  San  Francisco  via  St.  Louis  &  El  Paso : 

Line  Pittsburg  to  St.  Louis  18J0 18.  5 

Deduct  7  cents  per  100  lbs. 

(Mississippi  River  20,  San  Francisco  Bay  50)  remainder : 

Line  St.  Louis  to  El  Paso  51%  +  20 40. 

Line  El  Paso  to  San  Francisco  49%  +  50 41.  5 


$1.00 
21.  Pittsburg  to  San  Francisco  via  Cincinnati  &  New  Orleans: 

Deduct  Southern  Pacific  Company  west  of  El  Paso  proportion 
as  per  No.  20  (See  No.  16),  viz:  41.50,  remaining  58.50 
divides : 

Line  Pittsburg  to  Cincinnati  13%  of  gross  rate 13. 

Remaining  45.50  divides: 

Deduct  30  per  100  lbs.     (New  Orleans  transfer)  : 

Line  Cincinnati  to  New  Orleans  40.5% 17.  2 

Line  New  Orleans  to  El  Paso  59.5%+30 28.3 

Line  El  Paso  to  San  Francisco 41.  5 

$1. 00~ 
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22.  New  York  to  San  Francisco  via  Chicago  &  Co.  Bluffs : 

Line  New  York  to  Chicago  25% 25. 

Remainder  same  as  No.  9,  viz : 

Line  Chicago  to  Council  Bluffs 10.5 

Line  Council  Bluffs  to  Ogden 34.4 

Line  Ogden  to  San  Francisco 30. 1 

$1.00 

23.  New  York  to  San  Francisco  via  St.  Louis  &  Kansas  City : 

Line  New  York  to  E.  St.  Louis  29% 29. 

Remainder — deduct  20  per  100  lbs. 
(Mississippi  River)  : 

Line  E.  St.  Louis  to  Kansas  City  ll%+20 9.6 

Remainder  same  as  No.  3  &  1,  viz : 

Line  Kansas  City  to  Ogden 30.5 

Line  Ogden  to  San  Francisco 30.9 

$1.00 

24.  New  York  to  San  Francisco  via  St.  Louis  &  El  Paso : 

Line  New  York  to  St.  Louis  29% 29. 

Deduct  7  cents  per  100  lbs. 

(Mississippi  River  20,  San  Francisco  Bay  50) 

Remainder : 

Line  St.  Louis  to  El  Paso  51%  +20 34.6 

Line  El  Paso  to  San  Francisco  49%  +  50 36.4 


$1.00 
25.  New  York  to  San  Francisco  via  Cincinnati  &  New  Orleans: 

Deduct  Southern  Pacific  Company  west  of  El  Paso  proportion 
as  per  No.  24  (see  No.  16),  viz:  36.40,  remaining  63.50  di- 
vides : 

Line  New  York  to  Cincinnati  22%  of  gross  rate 22. 

Remaining  41.60  divides : 

Deduct  30  per  100  lbs.     (New  Orleans  transfer) 

Line  Cincinnati  to  New  Orleans  40.5% 15.6 

Line  New  Orleans  to  El  Paso  59.5% +30 26. 

Line  El  Paso  to  San  Francisco 36.4 


$1.00 


Deductions  and  percentage  proportions  taken  by  lines  east  of 
Council  Bluffs,  Kansas  City,  St.  Louis,  Chicago,  and  Cincinnati, 
are  the  same  on  traffic  to  Los  Angeles  or  Portland  as  to  San 
Francisco. 

26.  Council  Bluffs,  Omaha  or  Kansas  City  to  Los  Angeles  via  Ogden 
(Southern  Pacific)  : 

Line  Missouri  River  to  Ogden  47% 47 

"     Ogden  to  Los  Angeles  53% 53 


$1.00 

27.  Council  Bluffs,  Omaha  or  Kansas  City  to  Los  Angeles  via  Salt  Lake 

(San  Pedro)  : 

Line  Council  Bluffs  to  Ogden  57.1%— 10% _  51.4 

"     Ogden  to  Salt  Lake  10%  of  57.1% 5.7 

"     Salt  Lake  to  Los  Angeles  42.9% 42.9 

$1.00 

28.  Kansas  City  to  Los  Angeles  via  EI  Paso : 

Line  Kansas  City  to  El  Paso  47.3% 47.3 

"     El  Paso  to  Los  Angeles  52.7% 52. 7 

$1  00 

29.  St.  Louis  to  Los  Angeles  via  El  Paso : 

Line  St.  Louis  to  El  Paso  51% _; 51 

"     El  Paso  to  Los  Angeles  49% I__~ '_        49 

$1.00 
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30.  St.  Louis  to  Los"  Angeles  via  New  Orleans : 

Line  El  Paso  to  Los  Angeles  49% 49. 

Remainder : 

Line  New  Orleans  to  El  Paso  62.5 31.  9 

"      St.  Louis  to  New  Orleans  37.5 19- 1 


$1.00 


31.  Chicago  to  Los  Angeles  via  New  Orleans : 

Deduct  50  per  100  lbs. 
(Cairo  20,  New  Orleans  30.) 
Remainder : 

Line  Chicago  to  New  Orleans  24.3%+20 25.1 

"      New  Orleans  to  El  Paso  32.2%  +30 33.6 

"     El  Paso  to  Los  Angeles  43.5% 41.  3 

$1.00 

32.  Council  Bluffs  to  Portland  via  Granger  (Union  Pacific)  : 

Deduct  100  per  100  lbs. 

(50  Missouri  River  bridge,  50  Willamette  River  bridge.) 

Remainder  : 

Line  Council  Bluffs  to  Granger  48%+50" 48.2 

"     Granger  to  Huntington  27% 24.  3 

"     Huntington  to  Portland  25%+50 27.5 


$1. 00 

33.  Council  Bluffs  to  Portland  via  Salt  Lake  (D.  &  R.  G.)  : 

Deduct  100  per  100  lbs. 

(50  Missouri  River  bridge,  50  Willamette  River  bridge.) 

Remainder : 

Line  Council  Bluffs  to  Denver  18%+50 21.2 

"     Denver  to  Salt  Lake  30% 27. 

"      Salt  Lake  to  Huntington  27% 24.  3 

"     Huntington  to  Portland  25% +5^ 27.5 

$1.00 

34.  Omaha  or  Kansas  City  to  Portland : 

Same  as  32  &  33,  except  no  deduction  for  Missouri  River  Bridge. 

35.  Council  Bluffs  to  Portland  via  Sacramento — Canceled: 

Deduct  100  per  100  lbs. 

(50  Missouri  River  bridge,  50  Willamette  River  bridge.) 

Remainder : 

Line  Council  Bluffs  to  Ogden  42% +50 43.  8 

"     Ogden  to  Portland  58% +50 57.2 

$1.00 

36.  Omaha  or  Kansas  City  to  Portland : 

Same  as  35,  except  no  deduction  for  Missouri  River  bridge. 

37.  Kansas  City  to  Portland  via  El  Paso : 

Deduct  50  per  100  lbs. 
(Willamette  River  bridge.) 
Remainder : 

Line  Kansas  City  to  El  Paso  37.45% 35.  6 

"      El  Paso  to  Portland  62.55%+50 64.4 


$1.00 
38.  St.  Louis  to  Portland  via  El  Paso : 
Deduct  50  per  100  lbs. 
(Willamette  River  bridge.) 
Remainder : 

Line  St  Louis  to  El  Paso  40.82% 38.  8 

"      El  Paso  to  Portland  59.18% +50 61.2 

$1.00 
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39.  St.  Louis  to  Portland  via  New  Orleans : 

Deduct  50  per  100  lbs. 
(Willamette  River  bridge.) 
Remainder: 

Line  El  Paso  to  Portland  59.18%+50 61.2 

Remainder : 

Line  New  Orleans  to  El  Paso  62.5% 24. 2 

"     St.  Louis  to  New  Orleans  37.5% 14.6 

$1.00 

40.  Chicago  to  Portland  via  New  Orleans : 

Deduct  100  per  100  lbs. 

(20  Cairo,  3?  New  Orleans  and  50  Portland.) 

Remainder : 

Line  Chicago  to  New  Orleans  19.9%+20 19.9 

"    New  Orleans  to  El  Paso  26.4% +30 26.8 

"    El  Paso  to  Portland  53.7% +50 53.3 

$1.00 

5644  ATLANTIC  SEABOARD COLOBADO  &  UTAH  TRAFFIC. 

41.  Atlantic  Seaboard  to  Colorado  via  all  rail : 

Practically  all  of  these  rates  base  on  Mississippi  River;  Un. 
Pac.  receiving  their  percentage  proportion  of  the  Mississippi 
River — Colorado  rate,  viz : 

Line  Mississippi  River  to  Missouri  River  29.5% 29.  5 

"    Missouri  River  to  Colorado  70.5% 70.5 

$1.00 

42.  Atlantic  Seaboard  to  Colorado  via  South  Atlantic  Ports : 

Line  New  York  to  Mississippi  River  30.8% 30. 8 

"     Mississippi  River  to  Colorado  20.41% 20.41 

"     Missouri  River  to  Colorado  48.79% 48. 79 


$1.00 
On  traffic  from  Atlantic  Seaboard  arbitraries  to  port  first  deducted. 
Maximum  proportions  prescribed  east  of  Mississippi  River. 

43.  Atlantic  Seaboard  to  Colorado  via  Galveston : 

Deduct  5%  of  through  rate  for  Marine  Insurance. 
Remainder : 

Line  Ft.  Worth  to  Colorado  44% 41. 8 

Remainder : 

Deduct  50  per  100  lbs.  terminal  arbitrary. 
Remainder : 

Line  New  York  to  Galveston  64.29%  plus  50   (Marine  In- 
surance)        36. 

Line  Galveston  to  Ft.  Worth  35.71%  plus  50  (Terminal)—      22.2 

$1.00 
Cost  of  lighterage  deducted  before  prorating. 

On  traffic  from  Atlantic  Seaboard  territory  arbitrary  to  port  deducted 
before  prorating. 

44.  Atlantic  Seaboard  to  Colorado  via  New  Orleans : 

Deduct  5%  of  through  rate  for  Marine  Insurance. 
Remainder : 

Line  New  York  to  New  Orleans  35%+50 38.2 

"    New  Orleans  to  Ft.  Worth  21% 20. 

"    Line  Ft.  Worth  to  Colorado  44% 41. 8 


$1.00 
Cost  of  lighterage  deducted  before  prorating. 

On  traffic  from  Atlantic  Seaboard  territory  arbitrary  to  port  deducted 
before  prorating. 
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45.  Atlantic  Seaboard — Utah  Common  Points : 

In  the  division  of  through  rates  from  Atlantic  Seaboard  to  Utah  Com- 
mon Points,  the  lines  west  of  the  Colorado  Common  Point  line  receive 
62J%  of  the  current  Missouri  River-Utah  Common  Point  rate.  The 
balance  east  of  the  Colorado  Common  Points  divides  in  42,  43  &  44. 

5646  Mr.  Severance.  It  is  stipulated  that  R.  P.  Schwerin,  whose 
testimony  given  before  the  Interstate  Commerce  Commission 

under  date  of  January  29, 1907,  has  been,  by  consent,  incorporated  in 
the  testimony  in  this  case,  has  been  obliged  to  leave  New  York,  and 
so  cannot  be  produced  as  a  witness  at  this  hearing,  would,  if  present, 
testify  as  follows : 

"  Since  the  date  of  my  testimony  before  the  Interstate  Commerce 
Commission  under  date  of  January  29,  1907,  there  has  been  no 
change  whatever  in  the  operation  of  the  steamers  between  San  Fran- 
cisco and  the  Isthmus  of  Panama.  On  the  line  between  San  Fran- 
cisco and  Portland,  the  service  has  been  changed  from  a  five  days'  to 
a  seven  days'  service,  but  the  aggregate  tonnage  of  the  two  steamers 
on  the  seven-day  service  is  greater  than  the  two  steamers  previously 
operated  under  the  five  days'  service.  That  as  between  San  Fran- 
cisco and  the  Orient  there  has  been  no  change  in  the  operation  of 
the  steamers  of  the  Pacific  Mail  Steamship  Company  or  the  Japanese 
line,  except  that  the  Japanese  line  has  replaced  two  of  its  smaller 
boats  with  newer  and  larger  ones.  That  the  Occidental  &  Oriental 
Steamship  Company  is  being  liquidated,  and  the  one  steamer  which 
was  chartered,  and  operated  by  said  Occidental  &  Oriental  Steamship 
Company,  in  1907,  between  San  Francisco  and  the  Orient,  is  now 
operated  on  the  same  route,  on  behalf  of  its  owners,  with  the  Pacific 
Mail  Steamship  Company  as  agents.  There  has  been  no  change  in 
the  routing  of  the  homeward  business  as  between  connecting  rail  lines 
at  San  Francisco." 

5647  Mr.  Lovett.  It  is  stipulated  that  in  April,  1909,  contracts 
were  made  by  the  Union  Pacific  Railroad  Company  with  the 

Newport  News  Shipbuilding  &  Dry  Dock  Company  for  the  construc- 
tion of  two  first  class  passenger  and  freight  ships,  of  about  3,800  tons 
each,  for  operation  between  San  Francisco  and  Portland  by  the  San 
Francisco  &  Portland  Steamship  Company,  either  through  ownership 
or  under  charter,  such  ships  to  be  delivered  in  January,  1910. 

5648  Mr.  Lovett.  It  is  stipulated  that  the  testimony  of  Alex.  Mil- 
lar, as  contained  in  the  printed  record  of  the  testimony,  at  page 

232,  to  the  effect  that  the  Southern  Pacific  Company  owned  a  portion 
of  the  stock  of  the  Occidental  &  Oriental  Steamship  Company,  is 
inaccurate,  but  the  exact  relations  of  the  ownership  of  that  stock  to 
the  Southern  Pacific  Company  may  be  covered  hereafter  by  further 
stipulation  or  by  testimony. 

Mr.  Lovett.  It  is  stipulated  that  there  shall  be  substituted  for  the 
testimony  of  Alex.  Millar,  at  page  232  of  the  printed  record  of  the 
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testimony,  to  the  effect  that  the  steamers  "Aragonia  "  and  "  Numen- 
tia  "  were  owned  by  the  Union  Pacific  Railroad  Company,  the  state- 
ment that  they  were,  at  the  time  mentioned  in  his  testimony,  char- 
tered and  operated  by  the  Portland  &  Asiatic  Steamship  Company. 

Mr.  Lovett.  It  is  further  stipulated  that  William  Mahl,  comp- 
troller of  the  Union  Pacific  Railroad  Company  and  Oregon  Short 
Line  Railroad  Company,  if  called  as  a  witness,  would  testify  that  the 
Union  Pacific  Railroad  Company  and  Oregon  Short  Line  Railroad 
Company  have  disposed  of  all  of  the  stock  of  the  Northern  Pacific 
Railway  Company  and  Great  Northern  Railway  Company  formerly 
owned  by  them,  and  at  this  time  neither  the  Union  Pacific  Railroad 
Company  nor  the  Oregon  Short  Line  Railroad  Company  owns,  di- 
rectly or  indirectly,  any  stock  of  either  the  Great  Northern  Railway 
Company  or  the  Northern  Pacific  Railway  Company;  and  it  is  fur- 
ther stipulated  that  said  Mahl  would  also  testify  that  neither 

5649  the  Southern  Pacific  Company  nor  the  Oregon  Railroad  & 
Navigation  Company  has  ever  owned,  directly  or  indirectly, 

any  stock  of  the  Northern  Pacific  Railway  Company  or  of  the  Great 
Northern  Railway  Company. 

Mr.  Lovett.  It  is  further  stipulated  that  R.  S.  Lovett  was  elected 
a  director  and  a  member  of  the  executive  committee  of  the  San 
Pedro,  Los  Angeles  &  Salt  Lake  Railroad  Company  to  succeed  Wil- 
liam D.  Cornish,  deceased,  and  that  the  said  R.  S.  Lovett  still  occu- 
pies such  offices. 

Mr.  Severance.  Counsel  for  defendants  is  having  prepared  a  map 
showing  all  of  the  transcontinental  lines,  and  if  such  map,  when  in- 
troduced, does  not  show,  to  the  satisfaction  of  counsel  for  the  com- 
plainant, the  location  of  the  Northern  Pacific  Railway  Company's 
lines,  the  Great  Northern  Railway  Company's  lines,  and  the  Chicago, 
Burlington  &  Quincy  Railway  Company's  lines,  the  complainant 
may  at  any  time  put  in  a  map  to  show  the  same,  with  the  same  effect 
as  though  the  same  were  introduced  at  this  time. 

Mr.  Lovett.  It  is  stipulated  that  the  Empire  Construction  Com- 
pany, the  Los  Angeles  Terminal  Land  Company,  and  the  California 
Improvement  Company  have  been  wound  up  and  dissolved. 

Mr.  Lovett.  It  is  stipulated  that  the  fast  train  service  for  citrus 
fruit  from  Los  Angeles  to  Chicago,  referred  to  in  the  testimony  of 
J.  Ross  Clark  and  R.  E.  Wells,  taken  before  the  Interstate  Commerce 
Commission  in  1907  and  read  into  the  record  in  this  case,  has  never 
been  resumed. 

There  is  no  Complainant's  Exhibit  202. 

5650  [Paper  marked  Complainant's  Exhibit  203.] 

Mr.  Severance.  I  offer  in  evidence  Complainant's  Exhibit 
203,  being  a  duly  certified  copy  of  the  Articles  of  Incorporation  of  the 
San  Pedro,  Los  Angeles  &  Salt  Lake  Railroad  Companv;  and  it  is 
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agreed  that  the  reporter  may  make  a  copy  of  the  said  exhibit  and  file 
it  as  Exhibit  203,  in  lieu  of  filing  the  said  certified  copy. 

It  is  stipulated  that  the  original  of  said  articles  of  incorporation 
was  filed  in  the  office  of  the  Secretary  of  State  of  the  State  of  Utah 
on  the  28th  day  of  March,  1901 ;  that  the  same  was  filed  in  the  office 
of  the  Recorder  of  Lincoln  County,  Nevada,  on  April  8,  1901;  that 
the  same  was  filed  in  the  office  of  the  Secretary  of  the  Interior  on 
April  30,  1901,  and  approved  by  the  Department  of  the  Interior  on 
June  4,  1901.  It  is  understood  that  the  stipulation  as  to  the  filing  in 
the  office  of  the  Recorder  of  Lincoln  County,  Nevada,  and  in  the  office 
of  the  Secretary  of  the  Interior  and  the  date  of  the  approval  by  the 
Department  of  the  Interior,  is  subject  to  correction  if  it  should  appear 
that  said  dates  are  not  correct. 

It  is  also  stipulated  that  the  Articles  of  Incorporation  of  the  San 
Pedro,  Los  Angeles  &  Salt  Lake  Railway  Company  were  filed  in 
California,  and  in  various  counties  in  said  State  of  California  at  the 
dates  stated  in  the  answer  of  said  company.  This  stipulation  is  made 
subject  to  correction,  if  it  be  found  that  such  allegations  are  incorrect. 

Complainant's  Exhibit  203  is  as  follows: 

5651  ARTICLES  OF  INCORPORATION 

OP 
SAN  PEDRO,  LOS  ANGELES  &  SALT  LAKE  RAILROAD  COMPANY. 

United  States  or  America  1 

State  of  Utah,  County  of  Salt  Lake y8' 
Know  all  men  by  these  presents,  That  we,  the  undersigned,  all  of 
whom  are  citizens  of  the  United  States,  and  five  of  whom  are  residents 
of  the  State  of  Utah,  being  desirous  of  forming  a  corporation,  for  the 
purposes  hereinafter  set  forth,  under  and  pursuant  to  Title  Eleven 
(11)  of  the  Revised  Statutes  of  Utah  of  1898,  and  the  Amendments 
thereof,  and  particularly  under  the  provisions  of  Chapter  Seven  (7), 
of  said  Title,  relating  to  railroad  corporations,  and  the  amendments 
thereto,  and  of  an  act  entitled  "An  Act  to  Codify  and  Revise  Certain 
Laws  of  this  State  Providing  for  the  Formation  of  Corporations  for 
the  purpose  of  purchasing,  constructing,  Acquiring,  Owning,  Main- 
taining, Operating  or  extending  Railroad  Lines,  Franchises  Proper- 
ties, and  Appurtenances,  Authorizing  the  Issue  by  such  Corporations 
of  Stocks  and  Bonds  and  other  Securities,  and  the  making  of  Deeds 
of  Trust  and  Mortgages,  and  Defining  certain  Rights  and  Powers  of 
such  Corporations,  and  to  Repeal  the  Following  named  Acts  and  parts 
of  Acts,  namely :  Chapter  1,  Laws  of  Utah,  1899 ;  Chapter  17,  Laws 
of  Utah,  1899 ;  Chapter  2,  Laws  of  Utah,  1901 ;  Chapter  3,  Laws  of 

Utah,  1901 ;  Sections  431,  432,  433,  435  and  442,  of  the  Revised 

5652  Statutes  of  Utah,  1898,"  approved  March  Seventh  1901,  do 
hereby  enter  into  and  adopt  the  following  agreement,  and 
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ARTICLES   OF   INCORPORATION. 

Article  I. 

The  name  of  the  Corporation  hereby  formed  shall  be  "  San  Pedro, 
Los  Angeles  &  Salt  Lake  Eailroad  Company". 

Article  II. 

The  said  corporation  is  organized  in  Salt  Lake  City,  State  of  Utah. 

Article  III. 

The  names  of  the  Incorporators  and  their  several  places  of  residence 
are  as  follows : 

Names.  Places  of  residence. 

William  A.  Clark .Butte,  Montana. 

R.  C.  Kerens St.  Louis,  Missouri. 

J.  Ross  Clark Los  Angeles,  California. 

W.  S.  McCornlck Salt  Lake  City,  Utah. 

David  Keith Salt  Lake  City,  Utah. 

Thomas  Kearns Salt  Lake  City,  Utah. 

Chas.  O.  Whittemore Salt  Lake  City,  Utah. 

Reed  Smoot Provo,  Utah. 

E.  W.  Clark Ophir,  Utah. 

Charles  Clark Cental  Township,  Missouri. 

S.  A.  Bemis St.  Louis,  Missouri. 

Perry  S.  Heath Muncie,  Indiana. 

Richard  Kerens,  Jr St.  Louis,  Mo. 

Charles  W.  Clark Butte,  Montana. 

6653     George  B.  Leighton St  Louis,  Mo. 

T.  E.  Gibbon Los  Angeles,  California. 

William  B.  Clark Kansas  City,  Missouri. 

A.  H.  Handlan St.  Louis,  Missouri. 

Article  IV. 

The  said  corporation  shall  continue  in  existence  for  a  period  of  One 
hundred  (100)  years  from  and  after  the  date  of  this  agreement. 

Article  V. 

The  purposes  and  business  for  which  this  corporation  is  organized 
are  to  acquire,  by  constructing,  purchasing,  leasing,  or  otherwise,  and 
to  equip,  own,  control,  maintain,  and  operate  by  steam  or  electric 
power,  for  the  carriage  of  passengers  and  freight  for  hire,  a  main  or 
trunk  line  of  railway,  extending  from  Salt  Lake  City,  in  the  County 
of  Salt  Lake,  in  the  State  of  Utah,  by  what  shall  appear  to  be  the 
most  feasible  and  favorable  route,  to  a  terminal  point  at  East  San 
Pedro  on  the  Bay  of  San  Pedro  on  the  shores  of  the  Pacific  Ocean,  in 
the  County  of  Los  Angeles,  in  the  State  of  California,  the  said  line  of 
railroad  having  a  terminus  in  said  Salt  Lake  City,  and  extending 
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thence  in  an  approximately  southwesterly  direction  through  the  coun- 
ties of  Salt  Lake,  Utah,  Tooele,  Juab,  Millard,  Beaver  and  Iron,  in 
the  State  of  Utah;  the  County  of  Lincoln,  in  the  State  of  Nevada; 
and  the  Counties  of  San  Bernardino,  Riverside,  Orange  and  Los  An- 
geles, in  the  State  of  California,  to  the  said  terminal  point  at  the 
Harbor  of  San  Pedro  on  the  shores  of  the  Pacific  Ocean,  to- 

5654  gether  with  all  necessary  and  appropriate  branch  lines  and 
extensions  of  said  line  in  and  through  said  States,  and  particu- 
larly; 

1.  A  branch  line  extending  from  the  point  on  said  main  line  which 
shall  appear  to  be  the  most  appropriate  point  for  a  junction  of  such 
branch  line  with  said  main  line  in  an  approximately  westerly  direc- 
tion through  the  counties  of  Tooele  and  Juab  to  a  place  in  the  Deep 
Creek  Valley  named  Ibapah,  in  said  Tooele  County,  and ; 

2.  A  branch  line  extending  from  the  point  on  said  main  line  which 
shall  appear  to  be  the  most  appropriate  point  for  a  junction  of 
such  branch  line  with  said  main  line  in  an  approximately  easterly 
direction  through  the  County  of  Iron  to  Cedar  City,  in  said  County ; 

Also  for  the  purpose  of  buying,  owning,  maintaining,  operating 
and  further  extending  the  railroad  rights,  property  and  franchises 
of  any  railroad  corporation  or  corporations  now  or  hereafter  owning 
railroad  rights,  property  and  franchises  in  the  State  of  Utah,  and 
which  said  railroad  rights,  property  and  franchises  are,  or  may  be  so 
situated  and  located  as  to  conveniently  and  appropriately  become 
and  be  made  a  portion  of  the  said  main  line  of  railroad  hereinbefore 
described,  or  a  branch  line  or  branch  lines  thereof  and  connecting 
with  the  said  main  line. 

Also  to  purchase  the  property  and  franchises  or  any  part  thereof, 
of  any  railroad  corporation  now  or  hereafter  owning  railroad  prop- 
erty or  franchises  in  the  State  of  Nevada,  and  which  railroad 

5655  property  and  franchises  are,  or  may  be  so  situated  and  located 
as  to  conveniently  and  appropriately  become  and  be  made  a 

portion  of  the  said  main  line  of  railroad  hereinbefore  described ;  or  a 
branch  line  or  branch  lines  connected  therewith;  and  to  hold  and 
operate  such  railroad,  franchises  and  property,  and  to  build  and 
operate  extensions  and  branches  thereof  in  the  state  of  Nevada,  and 
to  exercise  all  powers  in  said  State  of  Nevada  conferred  by  the  laws 
of  said  state  upon  railroad  corporations. 

Also  to  purchase,  receive,  hold  and  operate  the  property  and  fran- 
chises of  any  railroad  company  now  or  hereafter  owning  any  railroad 
property  and  franchises  in  the  State  of  California,  which  said  prop- 
erty and  franchises  are,  or  may  be  so  situated  and  located  as  to  con- 
veniently and  appropriately  become  and  be  made  a  part  of  the  said 
main  line  of  railroad  hereinbefore  described,  or  a  branch  line  or 
branch  lines  thereof  and  connecting  with  said  main  line;  and 
especially  to  purchase  the  railroad  property  and  franchises  of  that 
certain  railroad  corporation,  organized  and  existing  under  the  laws 
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of  the  State  of  California,  and  known  as  and  named  "  Los  Angeles 
Terminal  Railway  Company,"  the  said  property  and  franchises  of 
said  Los  Angeles  Terminal  Railway  Company  being  situated  in  the 
said  County  of  Los  Angeles  in  the  State  of  California,  and  herein- 
after more  particularly  described;  and  to  build  on,  hold,  own  and 
operate  said  railroad  franchises  and  property,  and  to  build  and 
operate  extensions  and  branches  thereof,  and  especially  to  build  and 
operate : 

5656  1.  An  extension  thereof  from  a  point  on  the  present  existing 
line  and  property  of  said  Los  Angeles  Terminal  Railway 

Company  at  the  City  of  Los  Angeles  in  the  said  County  of  Los 
Angeles,  and  extending  in  an  approximately  north-easterly  direction 
by  what  shall  appear  to  be  the  most  feasible  route  via  the  City  of 
Riverside,  and  through  the  said  Counties  of  Los  Angeles,  Orange, 
Riverside  and  San  Bernardino,  to  a  point  on  the  boundary  line  be- 
tween the  States  of  California  and  Nevada,  and  so  located  and  sit-  - 
Uated  as  to  form  and  become,  when  so  built,  a  portion  of  the  said 
main  line  first  hereinbefore  described,  and ; 

2.  An  extension  or  branch  line  thereof  extending  from  a  point  on 
the  present  line  of  said  Los  Angeles  Terminal  Railway  Company 
first  above  described,  near  Bixby  Station,  in  an  approximately  south- 
easterly direction  through  the  said  counties  of  Los  Angeles  and 
Orange  to  the  City  of  Santa  Ana,  and;  such  other  extensions  and 
branch  lines  in  said  State  of  California  as  may  appear  feasible  and 
desirable  in  carrying  on  the  business  of  this  corporation. 

Also  to  acquire  and  hold  real  estate  for  depot  and  depot  grounds, 
warehouse,  yards,  and  all  other  railroad  purposes,  and  to  construct 
and  maintain  all  depots,  warehouses  and  other  facilities  necessary 
and  appropriate  for  carrying  on  the  business  of  the  said  lines  of  rail- 
road. 

Also  to  acquire,  own  and  hold  franchises  and  real  estate  for  con- 
structing and  maintaining  wharves  and  to  construct,  own,  maintain 
and  operate  wharves  on  navigable  waters  necessary  or  appropriate 
for  carrying  on  the  business  of  the  said  line  of  railroad. 

5657  Also  to  construct,  equip,  own  and  operate  any  line  or  lines 
of  telegraph  or  telephone  which  may  be  necessary  or  appro- 
priate for  use  in  carrying  on  the  business  of  this  corporation  and  in 
connection  therewith,  and  in  managing  and  operating  the  railroads 
thereof. 

Also  to  acquire,  hold,  and  own  water  rights  and  land  for  the  pur- 
pose of  taking  therefrom  coal,  stone,  petroleum,  timber  and  all  fuel 
and  material  necessary  and  appropriate  to  be  used  in  connection  with, 
and  in  carrying  on  the  business  of,  this  corporation. 

Also  to  purchase,  or  otherwise  lawfully  acquire  and  own  the  capital 
stock  or  securities,  or  any  part  of  the  capital  stock  or  securities  of 
any  other  railroad  corporation  or  corporations. 


COMPLAINANT'S  EXHIBIT  203. 


3409 


Article  VI. 

The  length  of  the  railroad  proposed  to  be  constructed,  owned  and 
operated  by  this  corporation  is  as  nearly  as  may  be  estimated  eleven 
hundred  (1,100)  miles,  and  the  estimated  cost  of  construction  and 
equipping  the  same  is  twenty -five  million  dollars  ($25,000,000). 

Article  VII. 

The  general  place  of  business  of  this  corporation  and  the  place 
where  the  meetings  of  its  stockholders  shall  be  held  shall  be  at  Salt 
Lake  City,  in  the  county  of  Salt  Lake,  in  the  State  of  Utah,  but  the 
corporation  may  have  offices  elsewhere  at  which  meetings  of  "its 
Board  of  Directors  may  be  held,  and  such  of  its  business  may 
5658    be  carried  on  as  shall  be  determined  by  its  Board  of  Directors. 

Article  VIII. 


Each  party  to  this  agreement  has  subscribed  for,  and  agrees  to  take 
the  amount  and  number  of  shares  of  the  capital  stock  of  this  corpora- 
tion set  against  his  name  and  to  pay  for  the  same  in  cash,  or  in  prop- 
erty to  be  acquired  by  the  corporation,  as  follows : 


Name. 


Number 
of  shares. 


Amount. 


Cash  or 
property. 


William  A.  Clark.... 

R.  C  Kerens 

J.  Ross  Clark 

W.  S.  McCornick 

David  Keith 

Thomas  Kearns 

Reed  Smoot 

E.W.Clark 

Chas.  O.  Whittemore 

Charles  Clark 

S.  A.  Bemis 

Perry  S.  Heath 

Richard  Kerens 

Chas.  W.Clark 

George  B.  Leigh  ton.. 

T.  E.  Gibbon 

William  B.  Clark.... 
A.  H.  Handlan 


12,500 
12,500 


$1,250,000 
1,250,000 
100 
100 
100 
100 
100 
100 
100 
100 
100 
100 
100 
100 
100 
100 
100 
100 


Property. 
Property. 
Cash. 


5659  And  the  property  so  to  be  acquired  by  this  corporation,  in 
consideration  of,  and  by  virtue  of  the  above  and  foregoing 
subscriptions  of  William  A.  Clark  for  12,500  shares,  and  K.  C.  Kerens, 
for  12,500  shares  of  said  capital  stock  is  all  of  the  property  and  fran- 
chises at  present  owned  and  held  by  said  Los  Angeles  Terminal 
Railway  Company,  and  situate  in  the  County  of  Los  Angeles,  in  the 
State  of  California,  and  consisting  of  a  line  of  standard  gauge  rail- 
road, extending  from  the  settlement  of  Altadena  to  East  San  Pedro, 
on  the  Bay  of  San  Pedro  in  said  County  of  Los  Angeles,  being  the 
length  of  about  forty-three  and  one-tenth  (43.1)  miles;  also  a  branch 
line  of  standard  gauge  railroad  extending  from  Glendale  Junction 
on  said  line  hereinbefore  described,  to  a  place  called  Verdugo,  in  San 
Fernando  Valley,  in  said  County  of  Los  Angeles;  said  branch  line 
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being  about  the  length  of  seven  and  one-tenth  (7.1)  miles;  also  a 
branch  line  of  standard  gauge  railroad  extending  from  a  point  on 
said  main  line  near  the  City  of  Pasadena,  named  Hartwell,  to  a 
stone  quarry  in  Millard  Canyon,  being  about  the  length  of  one  and 
one-tenth  (1.1)  miles;  also  all  real  estate  of  every  kind  now  owned 
and  held  by  said  Los  Angeles  Terminal  Railway  Company  for 
wharves,  warehouses,  depot  ground  and  other  purposes,  and  all 
equipment,  rolling  stock  and  personal  property,  and  all  property 
both  real,  personal  and  mixed  of  every  kind  and  character  now 
owned  and  held  by  said  Los  Angeles  Terminal  Railway  Company, 
and  all  the  franchises  for  constructing  and  operating  railroads, 
wharves  and  telegraph  lines  of  every  kind  and  character  now  owned 
and  held  by  said  Los  Angeles  Terminal  Railway  Company. 

5660  The  said  property,  so  to  be  acquired  by  this  corporation 
and  hereinbefore  described,  being  of  the  fair  cash  value  of  Five 

Millions  of  Dollars  ($5,000,000.00) ,  and  to  be  deeded,  assigned,  trans- 
ferred and  conveyed  to  this  corporataion  in  consideration  of  the  issu- 
ance and  delivery  by  it  of  the  said  12,500  shares  of  stock  above  sub- 
scribed for  by  William  A.  Clark  and  the  said  12,500  shares  of  stock 
above  subscribed  for  by  R.  C.  Kerens,  and  also  in  consideration  of 
the  issuance  by  this  corporation  and  delivery  to  said  William  A. 
Clark  of  $1,250,000  of  the  four  per  cent  bonds  of  this  corporation, 
and  to  said  R.  C.  Kerens  of  $1,250,000  of  the  four  per  cent  bonds  of 
this  corporataion. 

Article  IX. 

The  amount  of  the  capital  stock  of  this  corporation  shall  be 
twenty-five  million  dollars  ($25,000,000.00),  which  shall  be  divided 
into  and  represented  by  two  hundred  and  fifty  thousand  (250,000) 
shares,  of  the  amount  and  par  value  of  one  hundred  dollars  ($100) 
each. 

Article  X. 

The  officers  of  this  corporation  shall  consist  of  a  Board  of  twelve 
(12)  directors,  a  President,  a  first  Vice-President,  a  Second  Vice- 
President,  a  Third  Vice-President,  a  Secretary  and  a  Treasurer. 

All  of  the  Directors  shall  be  stockholders  of  the  corporation,  and 
the  President  and  Vice-President  shall  be  members  of  the 

5661  Board  of  Directors;  the  Secretary  and  the  Treasurer  may  be 
elected  from  the  Board  of  Directors  or  not,  as  the  Board  may 

determine.  Five  Directors  shall  constitute  a  quorum  of  the  Board  of 
Directors  for  the  transaction  of  business,  and  shall,  when  properly  as- 
sembled, be  authorized  and  empowered  to  use  and  exercise  all  the 
corporate  powers  of  this  corporataion. 

There  shall  be  a  general  meeting  of  the  stockholders  of  this  cor- 
poration held  on  the  third  Monday  in  the  month  of  November  of 
each  year  hereafter,  at  such  hour,  and  at  such  place  in  the  City  of 
Salt  Lake,  in  the  County  of  Salt  Lake,  and  State  of  Utah,  as  the 
Board  of  Directors  may  in  the  by-laws  to  be.  adopted  by  them  fix 
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and  determine,  at  which  general  meeting  the  Board  of  Directors  for 
the  ensuing  year  shall  be  elected,  by  ballot  and  such  other  business 
may  be  transacted  as  may  properly  come  before  the  said  meeting. 
Immediately  after  the  election  of  the  Board  of  Directors,  the  Sec- 
retary of  the  Meeting  shall  notify  the  Directors  of  their  election,  and 
within  thirty  (30)  days  thereafter,  they  shall  meet  and  organize  as 
a  board  and  shall  elect  the  officers  of  the  corporation  hereinbefore 
provided  for. 

The  Board  of  Directors  elected  at  such  general  annual  meeting, 
and  all  other  officers  above  named,  shall  hold  office  for  the  term  of 
one  (1)  year  and  until  their  successors  are  elected  and  qualified, 
unless  removed  as  hereinafter  provided. 

The  Board  of  Directors  shall  have  power  to  manage  and  control  the 
business  and  affairs  of  the  corporation,  to  make,  execute  and 

5662  issue  bonds,  and  to  secure  the  same  by  mortgage,  lien  or  pledge 
on  the  corporation's  property  acquired,  or  to  be  acquired;  to 

incur  all  indebtedness  and  make  all  contracts  necessary  and  proper 
to  carry  into  effect  the  object  and  purposes  of  the  corporation,  and 
to  adopt  and  change  such  by-laws,  not  inconsistent  with  the  laws  of 
the  State  of  Utah,  as  they  may  deem  proper  for  the  management  of 
the  affairs  of  the  corporation,  and  generally  to  exercise  all  powers 
conferred  upon  Boards  of  Directors  of  corporations  by  the  laws  of 
the  State  of  Utah. 

Either  of  the  officers  or  directors  of  this  corporation  may  be  re- 
moved at  a  stockholders  meeting,  duly  called  and  held  to  consider 
the  question  of  such  removal  when  the  holders  of  a  majority  of  the 
capital  stock  of  the  corporation,  either  in  person  or  by  proxy,  vote 
for  such  removal ;  and  either  or  any  of  said  officers  or  directors  may 
resign  by  filing  a  written  resignation  with  the  Secretary  of  the  cor- 
poration ten  (10)  days  before  the  same  is  to  take  effect,  but  the 
Board  may  accept  such  resignation  on  shorter  notice.  Vacancies  in 
the  Board  of  Directors,  caused  by  removal  by  a  vote  of  the  stock- 
holders, may  be  filled  by  the  vote  of  a  majority  of  the  stock  repre- 
sented at  the  meeting  when  the  removal  is  made ;  all  other  vacancies, 
whether  caused  by  resignation,  removal,  death  or  disability  of  di- 
rectors or  officers  may  be  filled  by  the  board  of  directors. 

The  following  named  persons  shall  be  officers  of  this  corporation 
to  serve  until  the  first  general  election  for  Directors,  and  until  their 
successors  are  elected  and  qualified : 

5663  William  A.  Clark President  and  Director, 

R.  C.  Kerens First  Vice-President  and  Director, 

J.  Ross  Clark Second  Vice-President  and  Director, 

T.  B.  Gibbon Third  Vice-President  and  Director, 

T.  F.  Miller Secretary  and  Director, 

F.  K.  Rule Treasurer, 

W.  S.  McCornick Director, 

George  B.  Leighton Director, 

Thomas  Kearns Director, 

Reed  Smoot Director, 

E.  W.  Clark Director, 

Chas.  W.  Clark Director, 

Perry  S.  Heath Director. 
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Article  XI. 

The  individual  or  private  property  of  the  stockholders  of  this  cor- 
poration shall  not  be  liable  for  any  of  the  debts,  liabilities  or  obliga- 
tions of  this  corporation. 

In  witness  whereof,  we  have  hereunto  subscribed  our  names  this 
12th  day  of  March,  A.  D.  1901. 

William  A.  Clakk, 
K.  C.  Kerens, 
J.  Ross  Clark, 
W.  S.  McCornick, 
David  Keith, 
Thomas  Kearns, 
Reed  Smoot, 
E.  W.  Clark, 
Chas.  O.  Whittemore, 
Charles  Clark, 
S.  A.  Bemis, 
Perry  S.  Heath, 
Richard  Kerens,  Jr., 
Charles  W.  Clark, 
Geo.  B.  Leighton, 
T.  E.  Gibbon, 
William  B.  Clark, 
A.  H.  Handlan. 
5664    State  oe  Utah, 

County  of  Salt  Lake,  ss. 
On  this  20th  day  of  March,  A.  D.  1901,  personally  appeared  before 
me,  the  undersigned,  a  Notary  Public  in  and  for  the  County  of  Salt 
Lake  and  State  of  Utah,  W.  S.  McCornick,  Chas.  O.  Whittemore 
and  T.  E.  Gibbon,  the  signers  of  the  above  and  foregoing  Agreement 
and  Articles  of  Incorporation,  as  parties  thereto,  and  who  severally 
duly  acknowledged  to  me  that  they  each  of  them  respectively  exe- 
cuted the  same. 

In  witness  whereof  I  have  hereunto  set  my  hand  and  affixed  my 
official  seal  at  Salt  Lake  City,  State  of  Utah,  the  day  and  year  above 
written. 

[seal.J  Wm.  M.  McCrea, 

Notary  Public  in  and  for  the 
City  and  County  of  Salt  Lake  and  State  of  Utah. 
My  commission  expires  July  18,  1904. 

State  of  Utah, 

County  of  Salt  Lake,  ss. 
J.  Ross  Clark  and  Chas.  O.  Whittemore  and  T.  E.  Gibbon  being 
first  duly  and  severally  sworn,  each  for  himself  deposes  and  says: 
That  he  is  one  of  the  incorporators  of  San  Pedro,  Los  Angeles  & 
Salt  Lake  Railroad  Company,  the  corporation  named  in  the  fore- 
going Agreement  and  Articles  of  Incorporation ;  that  it  is  the  inten- 
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tion  of  affiants,  and  each  of  them  to  commence  and  carry  on  the 
business  mentioned  in  said  Agreement,  and  that  the  affiants, 

5665  each  of  them,  verily  believe  that  each  party  to  the. agreement 
has  paid  the  amount  of  the  stock  subscribed  for  by  him;  and 

that  ten  per  cent  (10%)  of  the  stock  subscribed  by  each  stockholder 
mentioned  and  named  in  said  agreement  and  ten  per  cent  (10%)  of 
the  whole  capital  stock  of  said  corporation  has  been  paid  in  in  money 
and  in  property  described  in  said  agreement,  which  has  been  con- 
veyed to  said  corporation  by  deed  actually  executed  and  delivered. 

J.  Eoss  Clark, 
Chas.  O.  Whittemoke, 
T.  E.  Gibbon. 

Severally  subscribed  and  sworn  to  before  me  this  20th  day  of 
March,  A.  D.  1901. 

[notarial  seal.]  Wm.  M.  McCrea, 

Notary  Public  in  and  for  the 
City  and  County  of  Salt  Lake  and  State  of  Utah. 

My  Commission  expires  July  18,  1904. 

State  of  Utah,  1 

loo 

County  of  Salt  Lake,  J  ' 
J.  Eoss  Clark  being  first  duly  sworn  deposes  and  says:  I  am 
acquainted  with  the  franchises  and  property  heretofore  acquired 
and  owned  by  Los  Angeles  Terminal  Eailway  Company,  a  corpora- 
tion organized  and  existing  under  the  laws  of  the  State  of  California, 
as  said  property  and  franchises  exist  and  are  described  in  the  fore- 
going Agreement  and  Articles  of  Incorporation  of  San  Pedro,  Los 
Angeles  &  Salt  Lake  Eailroad  Company,  and  said  franchises  and 

property  so  described  in  said  agreement  and  articles  of  incor- 

5666  poration    are   reasonably    worth    the    sum    of    Five    million 
($5,000,000)    Dollars  in  cash,  for  which  sum  the  said  fran- 
chises and  property  was  accepted  by  said  San  Pedro,  Los  Angeles  & 
Salt  Lake  Eailroad  Company. 

J.  Eoss  Clark. 

Subscribed  and  sworn  to  before  me  this  20th  day  of  March,  A.  D. 
1901. 

Wm.  M.  McCrea, 

Notary  Public  in  and  for  the 
City  and  County  of  Salt  Lake,  and  State  of  Utah. 

My  commission  expires  July  18,  1904. 

[notarial  seal.] 

State  of  Utah, 

County  of  Salt  Lake,  ss. 
Chas.  O.  Whittemore,  being  first  duly  sworn,  deposes  and  says :  I 
am  acquainted  with  the  franchises  and  property  heretofore  acquired 
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and  owned  by  Los  Angeles  Terminal  Eailway  Company,,  a  corpora- 
tion organized  and  existing  under  the  laws  of  the  State  of  California, 
as  said  property  and  franchises  exist  and  are  described  in  the  fore- 
going agreement  and  articles  of  incorporation  of  San  Pedro,  Los 
Angeles  &  Salt  Lake  Eailroad  Company,  and  said  franchises  and 
property  so  described  in  said  agreement  and  articles  of  incorporation 
are  reasonably  worth  the  sum  of  Five  Million  ($5,000,000)  Dollars 
in  cash,  for  which  sum  the  said  franchises  and  property  was  accepted 
by  said  San  Pedro,  Los  Angeles  and  Salt  Lake  Eailroad  Company. 

Chas.  O.  Whittemoee. 

5667  Subscribed  and  sworn  to  before  me  this  20th  day  of  March, 
A.  D.  1901. 

Wm  M.  McCeea, 

Notary  Public  in  and  for  the 
City  and  County  Salt  Lake  and  State  of  Utah. 

My  commission  expires  July  18,  1904. 

[notarial  seal.] 

State  of  Utah, 

County  of  Salt  Lake.  ss. 
T.  E.  Gibbon  being  first  duly  sworn  deposes  and  says:  I  am  ac- 
quainted with  the  franchises  and  property  heretofore  acquired  and 
owned  by  Los  Angeles  Terminal  Eailway  Company,  a  corporation 
organized  and  existing  under  the  laws  of  the  state  of  California,  as 
said  property  and  franchises  exist  and  are  described  in  the  foregoing 
Agreement  and  Articles  of  Incorporation  of  San  Pedro,  Los  Angeles 
&  Salt  Lake  Eailroad  Company,  and  said  franchises  and  property  so 
described  in  said  agreement  and  articles  of  incorporation  are  rea- 
sonably worth  the  sum  of  Five  Millions  ($5,000,000)  dollars  in  cash, 
for  which  sum  the  said  franchises  and  property  was  accepted  by  said 
San  Pedro,  Los  Angeles  &  Salt  Lake  Eailroad  Company. 

T.  E.  Gibbon. 

Subscribed  and  sworn  to  before  me  this  20th  day  of  March  A.  D. 
1901. 

Wm.  N.  McCrea, 
Notary  Public  in  and  for  the 

5668  City  and  County  of  Salt  Lake,  and  State  of  Utah. 
My  commission  expires  July  18,  1904. 

[notarial  seal.] 
State  or  Utah, 

County  of  Salt  Lake.  ss. 
J.  Eoss  Clark  and  Chas.  O.  Whittemore  and  T.  E.  Gibbon,  being 
first  duly  and  severally  sworn,  each  for  himself  says :  that  he  is  one 
of  the  incorporators  of  San  Pedro,  Los  Angeles  &  Salt  Lake  Eailroad 
Company,  the  corporation  named  in  the  foregoing  agreement  and 
articles  of  incorporation,  that  the  sum  of  one  thousand  ($1,000)  dol- 
lars for  each  mile  in  length  of  the  railroad  proposed  to  be  constructed 
and  acquired  by  said  San  Pedro,  Los  Angeles  &  Salt  Lake  Eailroad 
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Company,  to-wit:  eleven  hundred  (1100)  miles,  as  set  forth  in  said 
articles  of  incorporation  has  been  subscribed  of  the  stock  of  said  cor- 
poration, and  that  ten  per  cent  (10%)  of  the  stock  subscribed  for  by 
each  stockholder  has  been  paid  in  to  said  corporation  in  money  and 
property. 

J.  Eoss  Clark, 
Chas.  O.  Whittemore, 
T.  E.  Gibbon, 
[notarial  seal.] 

Severally  subscribed  and  sworn  to  before  me  this  20th  day  of 
March,  A.  D.  1901. 

Wm.  N.  McCrea, 
Notary  Public  in  and  for  the 
City  and  County  of  Salt  Lake,  and  State  of  Utah. 
My  commission  expires  July  18,  1904. 

5669  State  of  Utah,   . 

County  of  Salt  Lake.    ss. 

I,  John  James,  County  Clerk  in  and  for  the  County  of  Salt  Lake, 
State  of  Utah,  do  hereby  certify  that  the  foregoing  is  a  full,  true  and 
correct  copy  of  the  Articles  of  Incorporation  and  Oaths  and  Acknowl- 
edgments of  Incorporators  of  "  San  Pedro,  Los  Angeles  &  Salt  Lake 
Railroad  Company  "  as  appears  of  record  in  my  office. 

In  witness  whereof,  I  have  hereunto  set  my  hand  and  affixed  my 
official  seal  this  20th  day  of  March,  1901. 

John  James, 

[Seal.    10  ct.  Rev.  Stamp.]  County  Clerk. 

State  of  Utah, 

County  of  Salt  Lake.    ss. 

I,  John  James,  County  Clerk  in  and  for  the  County  of  Salt  Lake, 
State  of  Utah,  do  hereby  certify  that  the  "  San  Pedro,  Los  Angeles  & 
Salt  Lake  Railroad  Company  "  has  duly  filed  in  my  office  the  Agree- 
ment of  Incorporation,  duly  acknowledged,  together  with  the  oath  of 
the  incorporators,  and  oath  of  office  of  each  officer,  as  required  by 
Chapter  1  of  Title  11,  Revised  Statutes  of  Utah,  and  Chap.  26  of  the 
Laws  of  Utah,  1901. 

In  witness  whereof,  I  have  hereto  set  my  hand  and  affixed  my 
official  seal  this  20th  day  of  March,  1901. 

John  James, 

[Seal.    10  ct.  Rev.  Stamp.]  County  Clerk. 

5670  united  states  or  America. 

State  op  Utah, 

Office  of  the  Secretary  of  State. 

I,  James  T.  Hammond,  Secretary  of  State  of  the  State  of  Utah,  do 
hereby  certify  that  the  foregoing  is  a  full,  true  and  correct  copy  o'f 
certified  copy  of  Articles  of  Incorporation  of  San  Pedro,  Los  Angeles 


ss. 
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&  Salt  Lake  Railroad  Company,  filed  in  my  office  the  28th  day  of 
March,  1901,  according  to  and  in  compliance  with  the  laws  of  this 
state,  as  the  same  appears  on  file  in  my  office. 

In  testimony  whereof,  I  have  hereunto  set  my  hand  and  affixed  the 
Great  Seal  of  the  State  of  Utah,  this  25th  day  of  April,  A.  D.  1901. 

J.  T.  Hammond, 
[the  Secretary  of  State. 

GREAT  SEAL  OF  THE 

STATE  OF  UTAH. 

1896.] 

(10  ct.  Int.  Rev.  Stamp.) 

5671    Endorsed  on  the  cover  of  this  document  is  the  following: 

Articles  of  Incorporation 


of 

The  San  Pedro,  Los  Angeles 

and 

Salt  Lake  R.  R.  Co. 

Filed  Apl.  30,  1901. 


Dept.  of  the  Interior. 
Received. 
5227  June  4,  1901. 

L.  &  R.  R.  Div. 


No.  709 

U.  S.  CIRCUIT  COURT 

Ninth  Circuit 
District  of  Nevada. 

Utah,  Nevada  &  Cal'a  Rd.  Co. 

vs. 
The  Utah  &  Cal'a  Ry.  Co.  et  al. 

Depts.  Exhibit  G. 

1901-68679-1 

Filed  June  24,  1901. 
T.  J.  Edwards, 

Clerk. 

An  adjournment  was  then  taken  until  the  morning  of  Monday, 
June  14,  1909,  at  10.30  a.  m. 

5672  Room  515,  Custom  House,  New  York,  N.  Y., 

Monday,  Jvne  14, 1909 — 10.30  a.  m. 

Proceedings  were  resumed  before  Hon.  Sylvester  G.  Williams, 
Special  Examiner,  at  the  above  time  and  place. 

Present:  On  behalf  of  the  Complainant,  Mr.  C.  A.  Severance;  on 
on  behalf  of  the  Defendants,  Mr.  R.  S.  Lovett. 

Mr.  Severance.  I  offer  in  evidence  Complainant's  Exhibit  204, 
which  is  a  contract  of  March  1,  1908.  It  is  stipulated  that  Com- 
plainant's Exhibit  204  is  a  correct  copy  of  the  contract  between  the 
San  Pedro,  Los  Angeles  &  Salt  Lake  Railroad  Company  and  the 
Pacific  Fruit  Express  Company,  under  which  the  cars  of  the  latter 
are  being  operated  over  the  railroad  of  the  former,  and  that  such 
copy  may  be  used  with  the  same  force  and  effect  as  the  original. 

Complainant's  .Exhibit  204  is  as  follows : 
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Complainant's  Exhibit  204. 

This  agreement,  made  and  entered  into  this  first  day  of  March, 
1908,  by  and  between  the  San  Pedro,  Los  Angeles  &  Salt  Lake  Kail- 
road  Company,  a  corporation  of  the  State  of  Utah,  hereinafter  desig- 
nated as  "  Railroad  Company,"  as  party  of  the  first  part,  and  the 
Pacific  Fruit  Express  Company,  a  corporation  of  the  State  of  Utah, 
hereinafter  designated  as  "  Pacific  Company,"  as  party  of  the  second 
part. 

Witnesseth  that: 

Whereas,    the   Pacific    Company   owns    and    operates    a    line    of 

refrigerating   and   ventilating  cars,   and  is   engaged  in  the 

5673    business  of  operating  said  refrigerating  and  ventilating  line 

of  cars  for  carriage  of  deciduous,  citrus  and  perishable  fruits, 

vegetables,  and  other  perishable  articles,  and, 

Whereas,  said  Pacific  Company  desires  to  become  the  agent  of  said 
Eailroad  Company,  and  to  perform  the  refrigerating  and  ventilating 
service  required  by  said  Railroad  Company,  in  the  operation  of  its 
business  as  a  common  carrier; 

Now  therefore,  in  consideration  of  the  covenants  and  agreements 
of  the  respective  parties  hereto,  hereinafter  written,  it  is  covenanted 
and  agreed  as  follows : 

Article  I. 

The  Pacific  Company,  on  its  part  hereby  covenants  and  agrees  as 
follows : 

Section  1.  That  it  will,  from  time  to  time,  and  at  all  times,  upon 
reasonable  notice,  during  the  term  of  this  agreement,  furnish  and 
supply  to  the  Railroad  Company,  a  sufficient  number  of  refrigerator 
and  ventilating  cars  to  enable  the  Railroad  Company  to  promptly 
and  efficiently  handle  and  transport  all  such  deciduous  fruits,  citrus 
fruits,  vegetables,  and  other  perishable  articles  and  goods  which  the 
business  of  the  Railroad  Company  and  its  duties  as  a  common  carrier 
shall  from  time  to  time  require,  whether  the  same  originates  on  lines 
of  the  Railroad  Company's  railroad  or  elsewhere. 

Section  2.  That  said  refrigerator  and  ventilating  cars  shall  at  all 

times  be  of  the  latest  improved  pattern  in  common  and  general  use 

with  respect  to  size,  strength,  weight  and  the  cooling  and  ventilation 

devices,  and  equipped  with  automatic  couplers,  automatic  air 

5674    brakes,  and  in  all  respects  suitable  for  transportation  over  all 

standard  gauge  lines  of  railroad. 

Section  3.  That  it  will  at  all  times  repair  and  maintain  the  inside 
work  upon  all  of  said  refrigerator  and  ventilating  cars  so  owned  and 
furnished  by  it,  including  all  such  portions  of  said  cars  as  pertain  to 
refrigeration  and  ventilation,  free  of  cost  to  said  Railroad  Company, 
and  it  will  also  repair  any  part  of  any  other  refrigerator  or  ventilat- 
ing car  tendered  by  Railroad  Company  so  far  as  the  refrigeration 
or  ventilating  parts  thereof  may  need  the  same,  while  in  course  of 
transportation  over  the  lines  of  railroad  of  said  Railroad  Company, 
or  while  in  service  under  the  direction  of  said  Railroad  Company. 
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Section  4.  That  it  will  perform  as  the  agent  of  said  Railroad 
Company,  all  of  the  icing  and  refrigeration  service,  and  furnish  all 
supervision  necessary  to  the  effective  refrigeration  and  ventilation 
of  any  perishable  fruits  or  other  perishable  commodities  which  shall 
or  may  be  carried  in  refrigerator  or  ventilating  cars  over  said  Rail- 
road Company's  lines  in  the  discharge  of  said  Railroad  Company's 
duties  as  a  common  carrier. 

Section  5.  That  its  obligations  to  furnish  ice,  refrigeration  service 
and  supervision  for  all.  of  said  cars,  whether  furnished  by  it  or  in  use 
for  such  service  on  Railroad  Company's  lines,  shall  extend  to  and  em- 
brace all  such  service  necessary  or  required  while  upon  the  lines  of 
railroad  of  said  railroad  company,  or  in  its  possession,  and  also  for 
the  carriage  of  the  same  and  the  contents  thereof  to  final 

5675  destination  according  to  the  respective  bills  of  lading  issued 
by  Railroad  Company  for  the  transportation  of  such  cars  to 

destination  or  to  any  point  to  which,  under  Railroad  Company's 
tariffs,  the  same  may  be  diverted ;  it  being  the  intention  hereof  that 
the  icing,  refrigeration  service  and  supervision  undertaken  by  said 
Pacific  Company  embraces  all  such  icing  and  other  service,  to  the 
final  original  or  diverted  destination  of  the  goods  received  by  said 
Railroad  Company  for  transportation  to  such  final  destination. 

Section  G.  That  for  the  purpose  of  furnishing  ice  upon  Railroad 
Company's  lines  for  the  purpose  of  this  agreement,  it  will  erect, 
maintain  and  operate  upon  Railroad  Company's  tracks,  ice  manu- 
facturing plants  of  sufficient  capacity,  at  Colton,  California,  and 
Las  Vegas,  Nevada,  and  at  any  other  point  or  place  which  may  here- 
after be  found  necessary  or  convenient  for  the  efficient  performance 
of  the  business  provided  for  herein,  and  it  will  also,  from  time  to 
time,  where  necessary,  provide  sufficient  ice  houses  for  the  storage  of 
natural  or  manufactured  ice  which  may  be  necessary  for  furnishing 
Railroad  Company  with  ice  for  its  use  as  a  common  carrier. 

Section  7.  That  it  will  furnish  to  Railroad  Company,  at  its  icing 
stations  upon  said  Railroad  Company's  lines,  all  ice  which  the  Rail- 
road Company  may  require  in  its  business  as  a  common  carrier  for 
supplying  the  refrigerator  and  ventilating  cars  being  transported  over 
said  Railroad  Company's  lines. 

Section  8.  That  it  will  also  furnish  to  said  Railroad  Com- 

5676  pany,  upon  its  lines  of  railroad,  at  any  station  where  the  Pa- 
cific Company  maintains  an  ice  manufacturing  or  ice  storage 

plant,  any  and  all  ice  required  by  said  railroad  Company  in  connec- 
tion with  its  business  as  a  common  carrier,  not  only  for  refrigerator 
and  ventilating  cars,  but  for  its  passenger  stations,  passenger  trains, 
and  all  such  other  uses  as  may  be  necessary  or  required  by  the  Rail- 
road Company  at  prices  to  be  from  time  to  time  agreed  upon  by  the 
parties  hereto,  which  prices  for  ice  furnished  under  this  section  for 
other  than  u  Refrigeration  service  ",  shall  not  exceed  the  actual  cost 
of  production  plus  ten  per  cent,  the  same  to  be  paid  for  by  the  Rail- 
road Company  on  monthly  bills  therefor  furnished  by  said  Pacific 
Company,  on  or  before  twenty  days  after  the  receipt  of  such  monthly 
bills. 
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Section  9.  That  it  will  fix  and  prescribe  its  rates  of  charges  to  the 
public  for  the  icing  charges,  supervision  refrigeration  and  ventila- 
tion of  all  fruits,  vegetables  and  other  perishable  goods  which  shall 
be  carried  in  said  cars  so  owned  and  furnished  by  the  Pacific  Com- 
pany, or  in  any  other  cars  transported  upon  the  Railroad  Company's 
lines  of  railroad  delivered  to  it  for  carriage  by  consignees  or  by  con- 
necting lines  of  Railroad,  which  said  rates  shall  be  reasonable  rates 
approved  by  the  Railroad  Company,  or  found  or  determined  by  com- 
petent or  lawful  authority,  and  which  rates  shall,  in  no  case  or  at  any 
time,  be  higher  or  greater  than  rates  for  refrigeration  or  ventilation 
service  in  force  over  the  lines  of  competing  lines,  and  the  said  rates, 
when  so  fixed,  shall  be  known  as  rates  for  "  refrigeration 

5677  service  "  and  shall  be  furnished  to  Railroad  Company  for  pub- 
lication, and  shall  be  by  it,  from  time  to  time,  published  in  its 

tariffs  according  to  law,  and  filed  with  the  Interstate  Commerce  Com- 
mission, and  also  as  required  to  be  published  posted  and  filed  under 
the  law  of  any  state  having  control  or  jurisdiction  thereof;  all  such 
charges  to  the  public  shall  be  collected  by  said  Railroad  Company 
from  the  consignee  or  consignor,  and  paid  over  to  said  Pacific  Com- 
pany by  said  Railroad  Company  as  the  agent  of  said  Pacific  Com- 
pany, and  said  charges  shall  only  be  made  and  collected  according  to 
the  terms  of  the  printed  published  and  posted  tariffs  of  the  Railroad 
Company  respecting  the  same  as  from  time  to  time  published  and  in 
force,  and  the  same  shall  not  be  changed  or  modified,  except  to  meet 
competitive  rates,  and  except  as  provided  by  law  or  according  to  the 
terms  of  said  tariffs,  or  by  agreement  of  the  parties  lawfully  made 
and  lawfully  put  in  force. 

Article  II. 

The  Railroad  Company,  on  its  part,  hereby  covenants  and  agrees 
as  follows: 

Section  1.  That  it  will  adopt,  for  use  on  its  lines  of  railroad  and 
for  use  on  the  lines  of  transportation  which  it  may  or  can  use 
lawfully  for  service  in  the  carriage  of  deciduous  and  citrus  fruits, 
vegetables  and  other  perishable  articles,  the  cars  and  equipment 
owned  and  furnished,  by  the  Pacific  Company,  and  to  preferentially 
use  said  cars  and  equipment  of  the  Pacific  Company  in  its  said  busi- 
ness, but  upon  the  distinct  and  perfect  understanding  that  such 
pledge  to  use  said  cars  and  equipment  shall  not  be  exclusive  in 

5678  character  so  as  to  require  the  Railroad  Company  to  decline  to 
carry  and  transport,  on  an  absolute  equality,  any  and  all  busi- 
ness which  may  be  tendered  to  it  by  consignors  upon  its  own  lines  of 
railroad  to  be  carried  in  refrigerator  or  ventilating  cars  of  any  other 
car  lines  or  carrier,  nor  so  as  to  prevent  the  Railroad  Company  from 
carrying  over  its  lines  of  railroad  any  traffic  in  or  transportation  of 
any  such  goods  which  may  be  offered  to  it  or  obtained  for  it  from  the 
lines  of  any  connecting  carriers,  with  like  quality  of  service,  the  in- 
tention being  that  the  cars  and  equipment  of  the  Pacific  Company 
shall  be  preferentially  used  by  the  Railroad  Company  but  not  to  the 
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exclusion  of  any  other  refrigerator  or  ventilating  cars  offered  or  ten- 
dered by,  any  consignor  or  by  any  connecting  carrier.  It  feeing  fur- 
ther understood  that  in  event  the  cars  of  any  other  railroad  or  car 
line  are  used  for  loading  on  rails  of  the  Railroad  Company,  the  rates 
to  the  public  as  heretofore  mentioned  shall  apply  to  such  foreign  line 
cars  used  and  shall  accrue  to  the  Pacific  Company. 

Section  2.  That  it  will  adopt  any  reasonable  rate  or  charge  fixed 
as  provided  by  section  9,  Article  1  hereof,  for  refrigeration,  ventila- 
tion, icing  and  supervision  in  respect  to  the  handling  of  perishable 
fruit  or  other  perishable  articles,  which  may  be  prescribed  by  the 
Pacific  Company;  that  it  will  print,  post  and  publish  such  charges 
according  to  the  requirements  of  state  or  National  Law ;  that  it  will 
collect  all  such  charges  made  by  said  Pacific  Company  and  so  in- 
cluded in  said  tariffs,  in  force  at  the  time  of  carriage  of  the  Rail- 
road  Company   from   the  consignors   or  consignees   of  such 

5679  goods  according  to  the  circumstances  of  each  particular  case, 
and  will  account  for  and  pay  over  the  amount  of  such  charges 

when  received  by  it,  to  said  Pacific  Company,  as  fixed  and  determined 
by  Railroad  Company's  tariffs  monthly  in  due  and  ordinary  course 
of  business,  so  that  the  Pacific  Company  will  receive  out  of  the  collec- 
tions for  current  business  the  monthly  earnings  as  returned  to  and  re- 
ceived by  the  Railroad  Company,  either  from  connecting  carriers  or 
any  other  source,  the  intention  being  that  the  said  charges  as  specified 
in  the  tariffs,  shall  be  the  property  of  said  Pacific  Company,  the  same 
to  be  collected  for  it  by  the  Railroad  Company,  and  paid  over  to  it  by 
the  Railroad  Company  when  received  by  it,  as  the  property  of  said 
Pacific  Company. 

Section  3.  That  it  will,  to  the  extent  of  its  requirements  as  to 
manufactured  ice,  take  and  receive  from  the  Pacific  Company  all  the 
ice  which  it  may  require  for  its  use  as  a  common  carrier,  either  in  re- 
spect to  its  stations,  passenger  trains  or  freight  trains  other  than 
that  required  in  the  icing  and  refrigeration  business  hereinbefore 
referred  to,  and  will  pay  to  the  Pacific  Company  for  all  ice  so  fur- 
nished to  it,  not  exceeding  the  cost  of  producing  said  ice,  plus  ten  per 
cent  upon  such  cost,  and  will  take  and  receive  all  such  ice  at  the  regu- 
lar ice  manufacturing  or  ice  storage  plants  maintained  and  operated 
by  the  Pacific  Company  upon  said  Railroad  Company's  lines  of  rail- 
road, and  will  pay  for  the  same  upon  monthly  bills  therefor  to  be 
rendered  by  the  Pacific  Company,  on  or  before  twenty  days  after  the 
receipt  of  such  monthly  bills,  but  Railroad  Company  may,  at  its 

5680  option,  procure  and  store  at  any  points  such  natural  ice  as  it 
may  elect  to  put  in  storage  for  its  use.  provided  the  Pacific 

Company  cannot  furnish  at  same  cost. 

Article  III. 

It  is  mutually  understood  and  agreed,  by  and  between  the  parties 
hereto,  as  follows: 

Section  1.  That  the  rules  for  the  distribution  of  refrigerator  and 
ventilating  cars  furnished  by  the  Pacific  Company  for  use  upon  the 
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lines  of  Kailroad  of  the  Railroad  Company  to  shippers  and  consignors 
for  icing,  shall  be  adopted  with  respect  to  and  in  conformity  with 
the  requirements  of  law,  and  that  the  distribution  and  placing  of  said 
cars  for  loading  and  unloading,  and  the  movement  of  the  same  for 
cooling,  icing,  refrigeration,  ventilation  and  other  purposes,  and  for 
the  ventilation  of  cars  in  transit,  shall  all  be  done  in  pursuance  to 
lawful  rules  and  regulations  prescribed  by  competent  authority,  but 
under  the  direction  and  control  of  the  Railroad  Company  cooperating 
with  the  Pacific  Company  for  mutual  benefit  and  economy ;  and  that 
said  distribution  of  cars  to  shippers  and  for  use  of  shippers  for  the 
carriage  of  their  goods  over  the  lines  of  Railroad  Company,  and  to 
the  destination  of  such  goods  as  prescribed  by  the  bills  of  lading  or 
as  directed  by  diverting  orders  of  shippers  or  consignors,  shall  be 
done  without  any  unjust  discrimination  against  or  any  undue  favor 
to  any  shipper  of  any  such  goods. 

Section  2.  Preference  shall  always  be  given  in  supplying  refrigera- 
tor or  ventilating  cars  of  the  Pacific  Company  to  shippers  whose 

5681  goods  require  refrigeration  or  ventilation  as  against  any  goods 
which  may  be  moved  without  refrigeration  or  ventilation. 

Section  3.  In  the  performance  of  the  services  in  respect  to  re- 
frigeration and  ventilation,  the  lawful  directions  and  orders  of  the 
carrier  upon  whose  tracks  the  cars  are  at  the  time  the  necessary  work 
is  done,  shall  be  strictly  and  promptly  obeyed,  and  in  all  cases  the 
distribution  of  cars  for  any  use  by  shippers  shall  at  all  times  be  under 
the  direction  and  control  of  the  Railroad  Company,  but  in  co-opera- 
tion with  the  Pacific  Company,  subject  to  the  lawful  rules  and  regula- 
tions promulgated  by  law  or  prescribed  by  the  tariffs  of  the  carriers 
in  force  at  the  time  of  the  carriage  of  such  goods. 

Section  4.  Both  parties  hereto  will  co-operate  to  promote  mutual 
economy,  not  impairing  the  reasonable  and  just  demands  of  the 
public,  or  the  economic,  prompt  and  mutual  service  to  shippers  and 
consignees  or  consignors  requiring  the  use  of  such  cars,  and  from 
time  to  time  efforts  will  be  made  by  each  of  the  parties  to  fully  and 
completely  serve  the  demands  of  the  traffic  in  respect  of  receiving, 
forwarding  preserving  and  properly  caring  for  the  safe  and  prompt 
transportation  of  all  fruits,  vegetables  and  perishable  goods  to  be 
transported  over  Railroad  Company's  lines  of  railroad.  Necessary 
reports  and  useful  information  concerning  the  business  involved  shall 
be  duly  interchanged  by  the  officers  of  the  Railroad  Company  and  the 
officers  of  the  Pacific  Company. 

Section  5.  Railroad  company  shall  have  the  right  to  use  said  cars 

of  Pacific  Company  when  upon  its  lines  of  railroad,  for  loading  and 

carrying  any  freight  which  will  not  injure  said  cars,  provided 

5682  such  use  will  not  unreasonably  delay  such  cars,  nor  divert  them 
from  the  use  of  shippers  whose  commodities  require  refrigera- 
tion or  ventilation,  it  being  understood  that  said  cars  of  the  Pacific 
Company  are  furnished  directly  for  the  transportation  and  care  of 
deciduous  and  citrus  fruits,  vegetables  and  other  perishable  com- 
modities, and  that  it  is  the  duty  of  the  parties  hereto  to  use  such  cars 
in  that  sort  of  service  in  preference  to  any  other. 
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Section  6.  The  Pacific  Company  shall  be  bound  to  and  will  furnish 
all  ice,  refrigeration,  ventilation  and  other  service,  including  super- 
vision for  the  use  and  benefit  of  any  other  cars  which  require  such 
service  which  may  be  transported  over  Railroad  Company's  lines, 
without  discrimination,  preference,  favor  or  advantage  to  the  cars 
furnished  or  goods  carried  in  cars  of  the  Pacific  Company. 

Section  7.  The  Pacific  Company  shall  be  responsible  to  and  in- 
demnify Eailroad  Company  for  all  just  and  reasonable  damage  aris- 
ing from  defective  or  insufficient  refrigeration  or  ventilation,  which 
the  railroad  shall  pay  to  owners  of  the  perishable  goods  carried  in  the 
cars  of  the  Pacific  Company  and  whose  efficient  refrigeration  and 
ventilation  is  by  this  instrument  undertaken  by  the  Pacific  Company ; 
provided  the  Pacific  Company  shall  have  been  given  the  opportunity 
to  investigate  the  complaint  so  as  to  determine  its  responsibility  for 
the  alleged  damage  previous  to  the  payment  therefor.  In  the  event 
of  a  denial  of  responsibility  for  the  alleged  damage  by  the  Pacific 
Company,  and  the  affirmation  of  said  responsibility  by  the  Railroad 
Company,  the  matter  shall  be  determined  by  arbitration  of 

5683  three  persons,  one  of  whom  shall  be  chosen  by  the  Pacific  Com- 
pany and  one  by  the  Railroad  Company,  and  the  two  so  chosen 

to  elect  the  third  person:  The  decision  of  two  of  the  arbitrators  so 
chosen  shall  be  conclusive. 

Section  8.  The  Railroad  Company  shall  pay  the  Pacific  Company 
for  the  use  of  said  cars  a  mileage  rental  of  three-quarters  of  a  cent 
(%0)  per  car  per  mile. 

Section  9.  The  Railroad  Company  shall  furnish  such  free  trans- 
portation over  its  lines  to  employes  of  the  Pacific  Company  when 
traveling  on  the  business  provided  for  by  this  contract  and  in  which 
the  railroad  is  interested,  as  shall  be  requested  by  the  general  man- 
ager of  the  Pacific  Company  and  approved  by  the  Railroad  Com- 
pany, and  such  free  telegraph  service  over  the  wires  of  the  Rail- 
road Company  as  may  be  necessary  to  properly  conduct  the  business 
covered  by  this  agreement  and  as  such  business  may  from  time  to 
time  require. 

Section  10.  This  agreement  shall  take  effect  March  1st,  1908,  and 
continue  in  force  and  effect  for  three  years,  to  March  1,  1911,  and 
thereafter  until  terminated  by  either  party  hereto  giving  to  the  other 
party  twelve  months'  written  notice  of  the  intention  to  terminate 
same,  but  such  termination  shall  not  relieve  either  party  hereto  from 
any  liability  which  may  have  attached  at  or  before  such  termina- 
tion, or  from  any  obligation  or  indemnity  herein  contained. 

Section  11.  It  is  hereby  agreed  that  in  the  event  of  the  exercise 
of  the  option  to  cancel  this  contract  by  the  party  of  the  first 

5684  part,  said  party  of  the  first  part  shall  purchase  from  the  party 
of  the  second  part  all  the  buildings,  machinery,  appliances, 

apparatus  of  every  sort,  constructed,  purchased  and  placed  by  the 
party  of  the  second  part  along  the  line  of  the  party  of  the  first  part 
for  the  purpose  of  carrying  out  this  contract,  at  the  cost  price 
thereof,  less  such  amount  for  depreciation  thereof  as  may  be  agreed 
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upon  by  the  parties  hereto,  or  if  they  cannot  agree  upon  the  same  by 
a  third  person  to  be  selected  by  them  as  arbitrator. 

In  witness  whereof  the  parties  hereto  have  caused  this  agreement 
to  be  executed  by  its  proper  officers. 

San  Pedro,  Los  Angeles  and  Salt  Lake  Eaileoad  Co., 
By  (Signed)  E.  E.  Wells,  General  Manager. 

Attest. 

(Signed)     W.  H.  Comestock,  Secy. 

Pacific  Fruit  Express  Company, 
By  (Signed)  C.  M.  Secrist, 

General  Manager. 
(Copy.) 

5685  [Pamphlet  marked  Complainant's  Exhibit  205.] 

Mr.  Severance.  I  offer  in  evidence  Complainant's  Exhibit 
•205,  being  a  copy  of  the  Articles  of  Association  of  the  Union  Pacific 
Railroad  Company,  with  all  amendments  to  date. 
Complainant's  Exhibit  205  is  as  follows : 

On  cover  :  Complainant's  Exhibit  205. 

articles  of  association 

of 

union  pacific  railroad  company 

Original,  filed  July  1,  1897. 

First  Amendment,  filed  January  10,  1899. 

Second  Amendment,  filed  October  9,  1899. 

Third  Amendment,  filed  March  23, 1901. 

Fourth  Amendment,  filed  May  9, 1905. 

Fifth  Amendment,  filed  June  24,  1907. 

ARTICLES  OF  ASSOCIATION 
OF 

union  pacific  railroad  company 

State  of  Utah, 

County  of  Salt  Lake, 

Know    all   men    by    these    presents,    that    we,   the    undersigned, 
whose  names  are  hereunto  subscribed,  do  hereby  certify  and 

5686  declare  that  we  have,  under  and  in  pursuance  of  an  Act  of  the 
legislature  of  the  State  of  Utah,  entitled  "An  Act  to  provide 

for  the  formation  of  railroad  corporations  for  the  purpose  of  pur- 
chasing, owning,  maintaining,  operating  and  extending  railroad  lines, 
franchises,  properties  and  appurtenances,  authorizing  the  issue  of 
bonds,  making  deeds  of  trust  and  mortgages,  and  defining  the  rights 
and  powers  of  such  corporations,"  and  approved  January  22,  1897, 
associated  ourselves  together,  as  a  corporation,  for  the  purpose  of 
buying,  owning,  maintaining,  operating  and  further  extending  the 
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railroads,  rights,  property  and  franchises  hereafter  in  these  articles 
described,  and  we  further  certify  and  declare  that  we  have  adopted, 
and  do  hereby  adopt,  the  following 

ARTICLES   OF  ASSOCIATION. 

Article  1.  The  corporate  name  of  the  corporation  hereby  formed 
shall  be  "  Union  Pacific  Eailroad  Company."  By  that  name  the 
persons  subscribing  these  Articles  of  Association,  and  all  persons 
who  may  from  time  to  time  become  shareholders  in  the  corporation 
hereby  formed,  shall  have  perpetual  succession,  with  power  to  adopt 
a  common  seal,  to  sue  and  be  sued,  to  acquire  and  hold  and  convey 
property,  to  make  contracts,  fix  and  prescribe  tariffs  and  rates  of 
compensation  for  the  carriage  of  persons  and  property,  and  gen- 
erally to  do  all  acts  necessary  or  proper  to  carry  into  effect  the  powers 
and  purposes  of  said  corporation. 

5687  Article  2.  Said  corporation  shall  continue  in  existence  for 
the  period  of  fifty  years  from  the  date  of  the  filing  of  these 

articles  of  association  in  the  office  of  the  Secretary  of  State  of  the 
State  of  Utah. 

Article  3.  Said  corporation  shall  possess  all  of  the  powers,  rights 
and  franchises  specified,  referred  to  or  provided  for,  in  these  Articles 
of  Association,  and  also  all  of  the  powers  which  by  said  Act  above 
entitled,  approved  January  22,  1897,  corporations  formed  under  and 
pursuant  to  the  said  Act  are  entitled  to  have,  possess  and  enjoy,  as 
fully  as  if  all  of  the  provisions  of  the  said  Act  in  this  behalf  were 
herein  set  forth  at  large,  and  also  all  the  powers,  rights,  privileges 
and  franchises  of  railroad  corporations  organized  under  the  laws  of 
the  State  of  Utah,  or  under  the  laws  of  other  States  or  Territories  of 
the  United  States,  as  hereinafter  provided. 

Article  4.  The  amount  of  the  capital  stock  of  the  said  corporation 
shall  be  one, hundred  and  thirty-six  million  dollars  ($136,000,000), 
which  shall  be  divided  into  and  represented  by  one  million  three 
hundred  and  sixty  thousand  (1,360,000)  shares  of  the  par  value  of 
one  hundred  dollars  ($100)  each,  and  each  of  which  shares  shall  be 
entitled  to  one  vote  at  any  meeting  of  stockholders. 

Of  such  capital  stock,  seven  hundred  and  fifty  thousand  (750,000) 
shares  of  one  hundred  dollars  ($100)  each  may  be  issued  as  pre- 
ferred stock,  and  six  hundred  and  ten  thousand  (610,000)  shares  of 
one  hundred  dollars  ($100)  each  may  be  issued  as  common 
stock. 

5688  Such  preferred  stock  shall  be  entitled,  in  preference  and 
priority  over  the  common  stock  of  said  corporation,  to  divi- 
dends in  each  and  every  fiscal  year,  at  such  rate,  not  exceeding  4 
per  cent  per  annum,  payable  out  of  net  profits,  as  shall  be  declared 
by  the  Board  of  Directors.  Such  dividends  are  to  be  non-cumulative, 
and  the  preferred  stock  is  entitled  to  no  other  or  further  share  of 
the  profits.  The  directors  may  adopt  proper  by-laws  to  carry  into 
effect  the  provision  of  this  article. 
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Article  5.  The  number  of  directors  to  manage  and  control  the 
affairs  of  this  Corporation  shall  be  fifteen,  and  the  names  and  resi- 
dences of  those  who  shall  serve  as  directors  for  the  first  year,  and 
until  their  successors  are  chosen  and  qualified,  are : 

Edward  Dickinson Omaha,  Nebr. 

Joseph  H.  Millard Omaha,  Nebr. 

John  A.  Munroe Omaha,  Nebr. 

Thomas  M.  Orr Omaha,  Nebr. 

George  Q.   Cannon Salt  Lake  City,  Utah. 

Le  Grand  Young Salt  Lake  City,  Utah. 

Alexander  Millar Boston,  Mass. 

James  G.  Harris Boston,  Mass. 

Otto  H.  Kahn New  York  City,  N.  Y. 

Henry  C.  Deming New  York  City,  N.  Y. 

Alvin  W.  Krech New  York  City,  N.  Y. 

Felix  M.  Warburg New  York  City,  N.  Y. 

Ernest  R.  Adee New  York  City,  N.  Y. 

George  H.  Squire New  York  City,  N.  Y. 

Lawrence  Greer New  York  City,  N.  Y. 

5689  Aeticle  6.  The  said  corporation  is  organized  and  formed 
for,  and  shall  have  the  power,  to  purchase,  own,  hold,  enjoy, 

maintain,  operate  and  further  extend  the  railroad,  property,  rights 
and  franchises,  or  any  part  thereof,  belonging  to  The  Union  Pacific 
Railway  Company,  a  corporation  formed  by  Articles  of  Union  and 
Consolidation  between  The  Union  Pacific  Railroad  Company,  the 
Kansas  Pacific  Railway  Company  and  the  Denver  Pacific  Railway 
and  Telegraph  Company,  which  Articles  of  Union  and  Consolidation 
bear  date  January  24,  1880,  and  were  filed  in  the  Department  of  the 
Interior  of  the  United  States  at  Washington,  in  the  District  of  Co- 
lumbia, on  or  about  January  26,  1880. 

The  said  corporation  hereby  formed  shall  have  the  power  to  acquire, 
possess  and  enjoy  the  lands  and  land  grants,  or  any  part  thereof,  and 
all  rights  with  respect  thereto,  of  the  said  The  Union  Pacific  Railway 
Company  or  any  or  either  of  its  constituent  companies ;  and  the  said 
corporation  hereby  formed  shall  have  power  to  construct  or  acquire 
by  lease,  purchase,  consolidation,  ownership  of  capital  stock,  or  other- 
wise, branches,  extensions  and  connecting  or  auxiliary  lines,  within 
or  without  this  State,  as  the  Board  of  Directors  may  from  time  to 
time  deem  expedient,  and  as  may  be  authorized  by  law. 

The  termini  of  the  said  railroad  which  the  said  corporation  hereby 
formed  is  authorized  to  acquire,,  enjoy  and  operate,  as  now  constructed, 
and  the  States  and  counties  through  which  the  said  railroad  passes, 
are  as  follows,  to  wit : 

Said  railroad  extends  from  a  point  about  five  miles  west  of 

5690  Ogden,  in  the  County  of  Weber,  in  the  State  of  Utah,  easterly 
through  said  county  and  said  city  of  Ogden  therein,   and 

through  the  Counties  of  Davis,  Morgan  and  Summit,  in  said  State  of 
Utah,  and  the  Counties  of  Uintah,  Sweetwater,  Carbon,  Albany,  and 
Laramie,  in  the  State  of  Wyoming ;  and  through  the  County  of  Sedg- 
wick, in  the  State  of  Colorado,  and  through  the  counties  of  Kimball, 
Cheyenne,  Deuel,  Keith,  Lincoln,  Dawson,  Buffalo,  Hall,  Merrick, 
Platte,  Colfax,  Dodge,  Sarpy  and  Douglas,  in  the  State  of  Nebraska, 
to  Council  Bluffs,  in  the  County  of  Pottawattamie,  in  the  State  of 
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Iowa;  and  from  Cheyenne,  in  the  County  of  Laramie,  in  the  State  of 
Wyoming,  southerly  through  said  county  and  the  Counties  of  Weld 
and  Arapahoe,  in  the  State  of  Colorado,  to  Denver,  in  said  last-men- 
tioned county  and  State;  and  from  said  Denver  easterly  through  the 
Counties  of  Arapahoe,  Elbert,  Lincoln  and  Cheyenne,  in  the  State  of 
Colorado,  and  the  Counties  of  Wallace,  Logan,  Gove,  Trego,  Ellis, 
Russell,  Ellsworth,  Saline,  Dickinson,  Geary,  Riley,  Pottawatomie, 
Shawnee,  Jefferson,  Douglas,  Leavenworth  and  Wyandotte,  in  the 
State  of  Kansas,  to  Kansas  City,  in  the  County  of  Jackson,  in  the 
State  of  Missouri ;  the  said  railroad  above  described  being  the  railroad 
which  by  said  Articles  of  Union  and  Consolidation,  dated  January  24, 
1880,  became  the  railroad  and  property  of  said  The  Union  Pacific 
Railway  Company. 

Together  with  such  branches  and  extensions  of  said  railroad  or 
railroads,  or  any  part  thereof,  as  the  company  hereby  formed  may 
from  time  to  time  be  authorized  by  law  to  construct,  operate,  acquire 
and  maintain. 

5691  Article  7.  The  corporation  hereby  formed  shall  be  vested 
with,  and  entitled  to  exercise  and  enjoy,  all  the  powers,  rights, 

privileges  and  franchises  which  at  the  time  of  the  acquisition  of  the 
said  railroads  by  the  corporation  hereby  formed,  or  at  the  time  of  the 
sale  thereof,  under  judicial  proceedings,  or  in  the  enforcement  of 
mortgage  or  other  liens,  or  at  private  sale,  belonged  to  or  were  vested 
in  The  Union  Pacific  Railway  Company  or  in  the  corporation  or  cor- 
porations last  owning  the  said  railroads  and  properties,  as  well  as  all 
the  rights,  privileges  and  franchises  of  railroad  corporations  organ- 
ized under  the  laws  of  the  State  of  Utah,  including  the  aforesaid 
recited  Act  of  the  legislature  of  the  State  of  Utah,  approved  Janu- 
ary 22,  1897;  and  said  corporation  shall  also  possess  in  each  State  or 
Territory,  as  respects  its  railroads  or  any  branches  or  extensions 
thereof  situate  therein,  all  of  the  powers,  rights,  privileges  and  fran- 
chises of  railroad  corporations  organized  under  the  laws  of  such 
State  or  Territory,  or  of  the  United  States. 

Article  8.  The  corporation  hereby  formed  may  construct  or  ac- 
quire by  lease,  purchase,  consolidation,  ownership  of  capital  stock, 
or  otherwise,  branches,  extensions  and  connecting  lines,  within  or 
without  this  State ;  and  for  such  purposes,  or  any  of  them,  may  from 
time  to  time  create  and  issue  its  stock,  common  or  preferred,  or  both, 
and  execute  bonds  and  mortgages,  for  such  sum  or  sums,  and  payable 
at  such  times  and  places,  and  drawing  such  rate  of  interest,  as  the 
directors  may  deem  proper;  and  may  use  such  stock  and  bonds,  or 
any  part  thereof,  in  payment  of  property  to  be  purchased  by 

5692  such  corporation,  or  the  improvement  or  extension  thereof, 
upon  such  terms  as  the  directors  may  deem  expedient;  may 

guarantee  the  bonds  or  obligations  of  extension,  branch,  connecting 
or  auxiliary  lines  of  railroad ;  and,  in  exercising  its  corporate  powers, 
it  may  make  such  leases,  purchases,  contracts,  conveyances  and  con- 
solidations, and  do  such  acts,  as  the  directors  may  deem  necessary 
or  expedient,  not  inconsistent  with  these  Articles  or  with  the  Consti- 
tution and  laws  of  the  State  of  Utah.    The  company  hereby  formed 
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may  also  consolidate  with,  or  merge  itself,  into  any  other  railway 
company  or  companies  in  this  or  other  States  or  Territories,  pursuant 
to  law.  It  may  also  from  time  to  time  amend  these  Articles  of  Asso- 
sociation,  by  filing  amended  Articles  of  Association,  increasing  the 
capital  stock,  or  otherwise,  agreeably  with  law,  enlarging  or  changing 
the  powers  of  the  corporation  hereby  formed. 

Article  9.  The  Board  of  Directors  of  said  corporation  may  from 
time  to  time  adopt  and  change  by-laws  not  inconsistent  with  the 
provisions  of  these  Articles  or  the  Constitution  and  laws  of  the  State 
of  Utah.  Said  by-laws  shall  provide  for  annual  elections  of  direc- 
tors by  the  stockholders,  and  for  the  election  by  the  directors  of  a 
President  and  Vice-President,  and  for  the  election  or  appointment 
of  such  other  officers  as  shall  be  prescribed  in  such  by-laws.  Share- 
holders' or  other  corporate  meetings  may  be  held  at  such  place  or 
places  in  the  United  States  as  the  by-laws  may  prescribe. 

Article  10.  Stockholders  shall  not  be  individually  liable  for  the 
debts  of  the  corporation. 
5693  This  corporation  does  not  assume,  and  shall  not  be  liable  for 
the  debts,  obligations,  or  liabilities  of  The  Union  Pacific  Kail- 
way  Company,  or  of  any  corporation  or  company  whose  powers, 
rights,  privileges,  railroads,  and  franchises  it  shall  purchase  or 
acquire. 

In  testimony  whereof,  we  have  hereunto  subscribed  our  names  this 
23rd  day  of  June,  1897. 

Edward  Dickinson, 
Otto  H.  Kahn, 
H.  C.  Deming, 
Alvin  W.  Krech, 
Felix  M.  Warburg, 
E.  R.  Adeb, 
Geo.  H.  Squire, 
Lawrence  Greer, 
Alexander  Millar, 
James  G.  Harris. 

State  or  New  York, 
City  and  County  of  New  York,  \ 

On  this  twenty-third  day  of  June,  1897,  before  me,  the  undersigned 
notary  public,  personally  appeared  Edward  Dickinson,  Otto  H.  Kahn, 
Henry  C.  Deming,  Alvin  W.  Krech,  Felix  M.  Warburg,  Ernest  E. 
Adee,  George  H.  Squire,  and  Lawrence  Greer,  to  me  known,  and 
known  to  me  to  be  the  identical  persons  named  and  described  in  and 
who  subscribed  the  foregoing  instrument,  and  they  acknowledged  to 
me  that  they  signed  the  foregoing  articles  of  association  for  the  uses 
and  purposes  therein  mentioned. 

In  witness  whereof,  I  have  hereunto  set  my  hand  and  affixed  my 
official  seal  the  day  and  year  last  above  written. 

[seal.]  Geo.  V.  Turner, 

Notary  Public, 
N.  Y.  Co.  No.  U- 
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ss: 


5694    Commonwealth  of  Massachusetts, 
County  of  Su  folic. 

On  this  24th  day  of  June,  1897,  before  me,  the  undersigned,  a 
notary  public,  personally  appeared  Alexander  Millar  and  James  G. 
Harris,  to  me  known,  and  known  to  me  to  be  the  identical  persons 
named  and  described  in  and  who  subscribed  the  foregoing  instrument, 
and  they  acknowledged  to  me  that  they  signed  the  foregoing  articles 
of  association  for  the  uses  and  purposes  therein  mentioned. 

In  witness  whereof,  I  have  hereunto  set  my  hand  and  affixed  my 
official  seal  the  day  and  year  last  above  written. 

[seal.]  John  H.  Appleton, 

Notary  Public. 

(certificate  of  secretary  of  state.) 

State  of  Utah. 

Office  of 

Secretary  of  State. 

To  Union  Pacific  Railroad  Company. 

I,  James  T.  Hammond,  Secretary  of  State  of  the  State  of  Utah, 
do  hereby  certify  that  on  the  first  day  of  July,  1897,  was  filed  in 
my  office,  the  articles  of  association  of  the  said  Association,  that  said 
articles  contain  the  statement  of  facts  required  by  law,  and  that  said 
Corporation  is  hereby  constituted  a  body  corporate,  with  right  of 
succession  as  specified  in  its  said  articles  of  agreement,  and  is  hereby 
authorized  to  exercise  all  the  functions,  enjoy  all  the  privileges  of  a 
Corporation,  and  to  transact  all  business  of  said  Corporation, 
5695     as  specified  in  its  said  articles  of  association. 

In  testimony  whereof,  I  have  hereunto  set  my  hand  and 
affixed  the  Great  Seal  of  said  State  at  Salt  Lake  City,  this  First  day 
of  July,  A.  D.  1897. 

[seal  of  utah.]  James  T.  Hammond, 

Secretary  of  State. 

(First  Amendment,  Filed  January  10,  1899.) 

AMENDMENT  TO  ARTICLES  OF  ASSOCIATION 
OF 

union  pacific  railroad  company. 

State  of  Utah,  1 

County  of  Salt  Lake. ) ss ' 
Know  all  men  by  these  presents,  that  Union  Pacific  Railroad  Com- 
pany, a  corporation  organized  and  existing  under  the  laws  of  the 
State  of  Utah,  does  hereby,  for  the  purpose  of  increasing  its  common 
capital  stock  by  the  amount  of  $27,460,100,  amend  its  Articles  of  As- 
sociation by  substituting  as  Article  4  thereof,  and  in  the  place  of 
said  Article  as  originally  and  heretofore  existing,  the  following: 
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"Article  4.  The  amount  of  the  capital  stock  of  the  said  corpora- 
tion shall  be  one  hundred  and  sixty-three  million  four  hundred  and 
sixty  thousand  one  hundred  dollars  ($163,460,100),  which  shall  be 
divided  into  and  represented  by  one  million  six  hundred  and  thirty- 
four  thousand  six  hundred  and  one  (1,634,601)  shares  of  the 

5696  par  value  of  one  hundred  dollars  ($100)  each,  and  each  of 
which  shares  shall  be  entitled  to  one  vote  at  any  meeting  of 

stockholders. 

Of  such  capital  stock,  seven  hundred  and  fifty  thousand  (750,000) 
shares  of  one  hundred  dollars  ($100)  each  may  be  issued  as  preferred 
stock,  and  eight  hundred  and  eighty-four  thousand  six  hundred  and 
one  (884,601)  shares  of  one  hundred  dollars  ($100)  each  may  be 
issued  as  common  stock. 

Such  preferred  stock  shall  be  entitled,  in  preference  and  priority 
over  the  common  stock  of  said  corporation,  to  dividends  in  each  and 
every  fiscal  year,  at  such  rate,  not  exceeding  four  per  cent,  per  annum, 
payable  out  of  net  profits,  as  shall  be  declared  by  the  Board  of  Di- 
rectors. Such  dividends  are  to  be  non-cumulative,  and  the  preferred 
stock  is  entitled  to  no  other  or  further  share  of  the  profits.  The 
directors  may  adopt  proper  by-laws  to  carry  into  effect  the  provi- 
sions of  this  article." 
Dated  January  10,  1899. 
[seal.]  Horace  G.  Burt, 

President  of  Union  Pacific  Railroad  Company. 

Alex.  Millar, 
Secretary  of  Union  Pacific  Railroad  Company. 
Attest : 

Alex.  Millar, 

Secretary  of  Union  Pacific  Railroad  Company. 

5697  (Second  Amendment,  filed  October  9,  1899.) 

amendment  to  articles  of  association 

OF 

UNION  pacific  railroad  company. 


88. 


State  of  Utah, 

County  of  Salt  Lake. 

Know  all  men  by  these  presents,  that  Union  Pacific  Kailroad  Com- 
pany, a  corporation  organized  and  existing  under  the  laws  of  the 
State  of  Utah,  does  hereby,  for  the  purpose  of  increasing  its  preferred 
capital  stock  by  the  amount  of  $25,000,000,  and  its  common  capital 
stock  by  the  amount  of  $7,718,600,  amend  its  Articles  of  Association 
by  substituting  as  Article  4  thereof,  and  in  the  place  of  said  Article 
as  amended  and  heretofore  existing,  the  following : 

"Article  4.  The  amount  of  the  capital  stock  of  the  said  corpora- 
tion shall  be  one  hundred  and  ninety-six  million  one  hundred  and 
seventy-eight  thousand  seven  hundred  dollars  ($196,178,700),  which 
shall  be  divided  into  and  represented  by  one  million  nine  hundred 
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and  sixty-one  thousand  seven  hundred  and  eighty-seven  (1,961,787) 
shares  of  the  par  value  of  one  hundred  dollars  ($100)  each,  and  each 
of  which  shares  shall  be  entitled  to  one  vote  at  any  meeting  of  stock- 
holders. 

Of  such  capital  stock,  one  million  (1,000,000)  shares  of  one  hundred 
dollars  ($100)  each  may  be  issued  as  preferred  stock,  and  nine  hun- 
dred and  sixty-one  thousand  seven  hundred  and  eighty-seven 

5698  (961,787)  shares  of  one  hundred  dollars  ($100)  each  may  be 
issued  as  common  stock. 

Such  preferred  stock  shall  be  entitled,  in  preference  and  priority 
over  the  common  stock  of  said  corporation,  to  dividends  in  each  and 
every  fiscal  year,  at  such  rate,  not  exceeding  four  per  cent  per  annum, 
payable  out  of  net  profits,  as  shall  be  declared  by  the  Board  of  Direc- 
tors. Such  dividends  are  to  be  non-cumulative,  and  the  preferred 
stock  is  entitled  to  no  other  or  further  share  of  the  profits.  The 
directors  may  adopt  proper  by-laws  to  carry  into  effect  the  provisions 
of  this  article." 

Dated  October  9, 1899. 

[seal.]  Horace  G.  Burt, 

President  of  Union  Pacific  Railroad  Company. 

Alex.  Millar, 
Secretary  of  Union  Pacific  Railroad  Company. 
Attest : 

Alex.  Millar, 

Secretary  of  Union  Pacific  Railroad  Company. 

5699  (Third  Amendment  filed  March  23,  1901.) 

AMENDMENT  to  articles  or  ASSOCIATION 
OF 

union  pacific  railroad  company. 

State  of  Utah, 

County  of  Salt  Lake, 

Know  all  men  by  these  presents,  that  Union  Pacific  Railroad  Com- 
pany, a  corporation  organized  and  existing  under  the  laws  of  the 
State  of  Utah,  does  hereby,  for  the  purpose  of  increasing  its  common 
capital  stock  by  the  amount  of  one  hundred  million  dollars  ($100,- 
000,000) ,  amend  its  Articles  of  Association  by  substituting  as  Article 
4  thereof,  and  in  the  place  of  said  Article  as  originally  and  heretofore 
existing,  the  following: 

"Article  4.  The  amount  of  the  capital  stock  of  the  said  corporation 
shall  be  two  hundred  and  ninety-six  million  one  hundred  and  seventy- 
eight  thousand  seven  hundred  dollars  ($296,178,700),  which  shall  be 
divided  into  and  represented  by  two  million  nine  hundred  and  sixty- 
one  thousand  seven  hundred  and  eighty-seven  (2,961,787)  shares  of 
the  par  value  of  one  hundred  dollars  ($100)  each,  and  each  of  which 
shares  shall  be  entitled  to  one  vote  at  any  meeting  of  stockholders. 
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Of  such  capital  stock,  one  million  (1,000,000)  shares  of  one  hun- 
dred dollars  ($100)  each  may  be  issued  as  preferred  stock,  and  one 
million  nine  hundred  and  sixty-one  thousand  seven  hundred 

5700  and  eighty -seven   (1,961,787)   shares  of  one  hundred  dollars 
($100)  each  may  be  issued  as  common  stock. 

Such  preferred  stock  shall  be  entitled,  in  preference  and  priority 
over  the  common  stock  of  said  corporation,  to  dividends  in  each  and 
every  fiscal  year,  at  such  rate,  not  exceeding  four  per  cent,  per  annum, 
payable  out  of  net  profits,  as  shall  be  declared  by  the  Board  of  Di- 
rectors. Such  dividends  are  to  be  non-cumulative,  and  the  preferred 
stock  is  entitled  to  no  other  or  further  share  of  the  profits.  The  di- 
rectors may  adopt  proper  by-laws  to  carry  into  effect  the  provisions 
of  this  article." 
Dated  March  23,  1901. 
[seal]  Horace  G.  Btjrt, 

President  of  Union  Pacific  Railroad,  Company. 

Alex.  Millar, 
Secretary  of  Union  Pacific  Railroad  Company. 
Attest : 

Alex.  Millar, 

Secretary  of  Union  Pacific  Railroad  Company. 

5701  (Fourth  Amendment,  Filed  May  9, 1905.) 
AMENDMENT  to  articles  of  association 

OF 

union  pacific  railroad  company. 

State  of  Utah, 

County  of  Salt  Lake, 

Know  all  men  by  these  presents,  that  Union  Pacific  Railroad 
Company,  a  corporation  organized  and  existing  under  the  laws  of 
the  State  of  Utah,  does  hereby,  for  the  purpose  of  increasing  its 
preferred  stock  by  the  amount  of  one  hundred  million  dollars 
($100,000,000),  amend  its  Articles  of  Incorporation  by  substituting 
as  Article  4  thereof,  and  in  the  place  of  said  Article  as  amended  and 
heretofore  existing,  the  following: 

"Article  4.  The  amount  of  the  capital  stock  of  the  said  corpora- 
tion shall  bs  three  hundred  and  ninety-six  million  one  hundred  and 
seventy-eight  thousand  seAren  hundred  dollars  ($396,178,700),  which 
shall  be  divided  into  and  represented  by  three  million  nine  hundred 
and  sixty-one  thousand  seven  hundred  and  eighty-seven  (3,961,787) 
shares  of  the  par  value  of  one  hundred  dollars  ($100)  each,  and  each 
of  which  shares  shall  be  entitled  to  one  vote  at  any  meeting  of  stock- 
holders. 

Of  such  capital  stock,  two  million  (2,000,000)  shares  of  the  par 
value  of  one  hundred  dollars  ($100)  each  may  be  issued  as  preferred 
stock,  and  one  million  nine  hundred  and  sixty-one  thousand  seven 
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hundred  and  eighty-seven  (1,961,787)  shares  of  the  par  value 

5702  of  one  hundred  dollars  ($100)  each  may  be  issued  as  common 
stock. 

Such  preferred  stock  shall  be  entitled,  in  preference  and  priority 
over  the  common  stock  of  said  corporation,  to  dividends  in  each  and 
every  fiscal  year,  at  such  rate,  not  exceeding  four  per  cent  (4%)  per 
annum,  payable  out  of  the  net  profits,  as  shall  be  declared  by  the 
Board  of  Directors.  Such  dividends  are  to  be  non- cumulative,  and 
the  preferred  stock  is  entitled  to  no  other  or  further  share  of  the 
profits.  The  directors  may  adopt  proper  by-laws  to  carry  into  effect 
the  provisions  of  this  article." 

Dated  the  fifth  day  of  May,  nineteen  hundred  and  five. 
[seal]  E.  H.  Harriman, 

President  of  Union  Pacific  Railroad  Company. 

Alex.  Millar, 
Secretary  of  Union  Pacific  Railroad  Company. 
Attest : 

Alex.  Millar, 

Secretary  of  Union  Pacific  Railroad  Company. 

5703  (Fifth  Amendment,  Filed  June  24,  1907.) 

AMENDMENT  TO  ARTICLES   OF   ASSOCIATION 
OF 

union  pacific  railroad  company. 

State  of  Utah,  ) 

County  of  Salt  Lake,  y8' 

Know  all  men  by  these  presents,  that  Union  Pacific  Railroad  Com- 
pany, a  corporation  organized  and  existing  under  the  laws  of  the 
State  of  Utah,  does  hereby,  for  the  purpose  of  -increasing  its  com- 
mon capital  stock  by  the  amount  of  one  hundred  million  dollars 
($100,000,000),  amend  its  Articles  of  Incorporation  by  substituting 
as  Article  4  thereof,  and  in  the  place  of  said  Article  as  amended  and 
heretofore  existing,  the  following: 

"Article  4.  The  amount  of  the  capital  stock  of  the  said  corporation 
shall  be  four  hundred  and  ninety-six  million  one  hundred  and  sev- 
enty-eight thousand  seven  hundred  dollars  ($496,178,700),  which 
shall  be  divided  into  and  represented  by  four  million  nine  hundred 
and  sixty-one  thousand  seven  hundred  and  eighty-seven  (4,961,787) 
shares  of  the  par  value  of  one  hundred  dollars  ($100)  each,  and  each 
of  which  shares  shall  be  entitled  to  one  vote  at  any  meeting  of  stock- 
holders. 

Of  such  capital  stock,  two  million  (2,000,000)  shares  of  the  par 
value  of  one  hundred  dollars  ($100)  each  may  be  issued  as  pre- 
ferred stock,  and  two  million  nine  hundred  and  sixty-one  thousand 
seven  hundred  and  eighty-seven  (2,961,787)  shares  of  the  par  value 
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5704  of  one  hundred  dollars  ($100)  each  may  be  issued  as  common 
stock. 

Such  preferred  stock  shall  be  entitled,  in  preference  and  priority 
over  the  common  stock  of  said  corporation,  to  dividends  in  each  and 
every  fiscal  year,  at  such  rate,  not  exceeding  four  per  cent  (4%)  per 
annum,  payable  out  of  the  net  profits,  as  shall  be  declared  by  the 
Board  of  Directors.  Such  dividends  are  to  be  non-cumulative,  and 
the  preferred  stock  is  entitled  to  no  other  or  further  share  of  the 
profits.  The  directors  may  adopt  proper  by-laws  to  carry  into  effect 
the  provisions  of  this  article." 
Dated  the  fifteenth  day  of  June,  nineteen  hundred  and  seven. 

E.  H.  Haeeiman, 
[seal]  President  of  Union  Pacific  Railroad  Company. 

Alex.  Millae, 
Secretary  of  Union  Pacific  Railroad  Company. 
Attest : 

Alex.  Millar, 

Secretary  of  Union  Pacific  Railroad  Company. 

5705  (Pamphlet  marked  Complainant's  Exhibit  206.) 

Mr.  Seveeance.  I  offer  in  evidence  Complainant's  Exhibit 
206,  being  the  Articles  of  Incorporation  of  the  Oregon  Short  Line 
Eailroad  Company,  with  the  only  amendment  thereto  to  date. 
Complainant's  Exhibit  206  is  as  follows : 

Complainant's  Exhibit  206. 
aeticles  of  incoepoeation 

OE  THE 
OREGON  SHOET  LINE  EAILEOAD  COMPANY. 

Filed  February  9,  1897. 
Amendment  Filed  October  18,  1902. 

State  or  Utah,  1     , 

City  and  County  of  Salt  Lake,  J 
We,  the  undersigned,  do  here  certify  and  declare  that  we  have  this 
first  day  of  February,  A.  D.  1897,  under  and  in  pursuance  of  an  Act 
of  the  Legislature  of  the  State  of  Utah  entitled  "  An  Act  to  provide 
for  the  formation  of  railroad  corporations  for  the  purpose  of  purchas- 
ing, owning,  maintaining,  operating  and  extending  railroad  lines, 
franchises,  properties  and  appurtenances;  authorizing  the  issue  of 
bonds,  making  deeds  of  trust  and  mortgages,  and  defining  the  rights 
and  powers  of  such  corporations,"  and  approved  January  22,  A.  D, 

1897,  associated  ourselves  together  as  a  corporation  for  the  pur- 

5706  pose  of  buying,  owning,  maintaining  and  further  extending 
the  railroads,  rights,  property  and  franchises  hereinafter  in 

these  Articles  described,  and  we  further  certify  and  declare  that  we 
have  adopted  the  following 
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articles  of  association. 
Article  1.  The  corporate  name  of  this  association  shall  be  the 

"OREGON    SHORT   LINE   RAILROAD    COMPANY." 

Article  2.  The  said  Company  shall  continue  in  existence  for  the 
period  of  fifty  (50)  years  from  the  filing  of  these  Articles  of  Associa- 
tion in  the  Office  of  the  Secretary  of-  State. 

Article  3.  The  amount  of  capital  stock  shall  be  sixty  million 
(60,000,000)  dollars,  which  shall  be  divided  into  and  represented  by 
six  hundred  thousand  (600,000)  shares  of  one  hundred  (100)  dollars 
each. 

Article  4.  The  number  of  directors  to  manage  and  control  the 
affairs  of  this  association  shall  be  fifteen  (15).  The  names  and  resi- 
dences of  the  first  fifteen  (15)  directors  are  as  follows,  to  wit: 

Names.  Residences. 

Oliver  Ames Eastern,  Massachusetts. 

E.  Ellery  Anderson New  York  City,  New  York. 

Gordon  Abbott Boston,  Massachusetts. 

Samuel  Carr Boston,  Massachusetts. 

T.  Jefferson  Coolidge,  Jr Manchester,  Massachusetts. 

5707  Charles  H.  Coster Tuxedo,  New  York. 

Thomas  R.  Jones Salt  Lake  City,  Utah. 

Gardiner  M.  Lane Cambridge,  Massachusetts. 

Oliver  W.  Mink Brookline,  Massachusetts. 

Henry  G.  Nichols Boston,  Massachusetts. 

Walter  G.  Oakman New  York  City,  New  York. 

Alexander  E.  Orr Brooklyn,  New  York. 

Nathaniel  Thayer .Lancaster,  Massachusetts. 

Francis  S.  Bangs .-New  York  City,  New  York. 

William  E.  Glyn .New  York  City,  New  York. 

Article  5.  The  purpose  for  which  this  Corporation  is  organized  is 
to  buy,  own,  maintain,  operate  and  further  extend  the  railroad  rights, 
property  and  franchises  formerly  belonging  to  the  Oregon  Short  Line 
and  Utah  Northern  Railway  Company,  and  to  construct  or  acquire, 
by  lease,  purchase,  consolidation,  ownership  of  capital  stock  or  other- 
wise, branches,  extensions  and  connecting  lines  within  or  without 
this  State,  as  the  directors  of  this  Corporation  may  from  time  to  time 
deem  expedient  and  as  may  be  authorized  by  law.  The  termini  of 
the  said  railroad  as  now  constructed,  and  the  States  and  Counties 
through  which  it  passes,  are  as  follows,  to  wit : 

All  that  line  of  railroad  (formerly  known  as  the  Oregon  Short 

Line  Railway)  beginning  at  a  point  called  Granger,  at  a  junction 

with  the  line  of  the  Union  Pacific  Railway  Company  in  Sweetwater 

County,  in  the  State  of  Wyoming,  and  running  thence  in  a 

5708  general  westerly  and  northwesterly  direction  into  and  through 
the   County,  of   Uintah,   in   Wyoming,   and   to   the   western 

boundary  of  the  State  of  Wyoming,  and  thence  into  the  State  of 
Idaho,  and  through  or  partly  through  the  counties  of  Bear  Lake, 
Bannock,  Oneida,  Blaine,  Lincoln,  Elmore,  Ada  and  Canyon  to  the 
western  boundary  of  the  State  of  Idaho,  and  thence  into  the  County 
of  Malheur,  in  the  State  of  Oregon,  and  thence  again  into  the  said 
County  of  Canyon,  in  the  State  of  Idaho,  and  through  said  County 
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of  Canyon  into  and  through  the  County  of  Washington,  in  the  State 
of  Idaho,  to  the  western  boundary  of  the  State  of  Idaho,  and  thence 
into  the  County  of  Baker,  in  the  State  of  Oregon,  and  terminating 
at  a  junction  with  the  lines  of  the  Oregon  Eailroad  and  Navigation 
Company  at  or  near  a  place  called  Huntington,  in  the  said  County 
of  Baker  and  State  of  Oregon,  including  the  branch  extending  from 
the  above-described  line  at  a  point  called  Shoshone,  in  the  County 
of  Lincoln  and  State  of  Idaho,  in-  a  general  northerly  direction  to 
Ketchum,  in  the  County  of  Blaine,  in  the  State  of  Idaho. 

Length  of  above-described  lines,  611.81  miles. 

Also  all  that  line  of  railroad  (formerly  known  as  the  Idaho  Cen- 
tral Bailway)  beginning  at  or  near  a  place  called  Nampa,  in  the 
County  of  Canyon  and  State  of  Idaho,  at  a  junction  with  the  above- 
described  main  line,  and  running  thence  in  a  general  northerly  and 
easterly  direction  to  a  point  at  or  near  Boise  City,  in  Ada  County,  in 
the  State  of  Idaho. 

Length  of  line  16.42  miles. 

Also  all  that  line  of  railroad  (formerly  known  as  the  Utah 
and  Northern  Railway)   beginning  at  a  place  called  Ogden, 

5709  in  the  County  of  Weber,  in  the  State  of  Utah,  and  extending 
thence  in  a  general  northerly  direction  through,  or  partly 

through,  the  counties  of  Weber,  Box  Elder  and  Cache  to  the  north- 
ern limit  of  the  State  of  Utah,  and  thence  into  the  State  of  Idaho, 
through  the  counties  of  Oneida,  Bannock,  Bingham  and  Fremont,  in 
the  State  of  Idaho,  by  way  of  McCammon  and  Pocatello  to  the  bound- 
ary of  the  State  of  Idaho  and  into  the  State  of  Montana,  and  thence 
through,  or  partly  through,  the  counties  of  Madison,  Beaver  Head 
and  Silver  Bow,  in  the  State  of  Montana,  to  Silver  Bow  Junction 
and  Butte,  in  said  County  of  Silver  Bow,  in  the  State  of  Montana, 
and  in  a  westerly  and  northerly  direction  from  Silver  Bow  Junction 
into  and  partly  through  Deer  Lodge  County,  in  the  State  of  Mon- 
tana, to  Stuart,  in  said  county;  also  in  a  general  northerly  direction 
from  said  Stuart  to  a  junction  with  the  Northern  Pacific  Railway  at 
Garrison,  in  said  Deer  Lodge  County,  in  the  State  of  Montana,  in- 
cluding the  branch  from  a  point  on  the  above- described  line  of  rail- 
road known  as  Cache  Junction,  in  Cache  County,  State  of  Utah,  ex- 
tending in  a  general  easterly  and  northerly  direction  to  Preston,  in 
Oneida  County,  in  the  State  of  Idaho. 

Length  of  above  described  lines  (excluding  line  between  Mc- 
Cammon and  Pocatello,  22.81  miles,  included  above  in  mileage  of 
Oregon  Short  Line  Railway  between  Granger  and  Huntington) 
466.40  miles. 

Also  all  that  line  of  railroad  (formerly  known  as  the  Utah  Central 

Railroad),  commencing  at  or  near  the  City  of  Ogden,  in  the  County 

of  Weber,  State  of  Utah,  and  running  thence  in  a  general 

5710  southerly  direction  through,  or  partly  through,  Weber  and 
Davis  Counties,  in  the  State  of  Utah,  to  Salt  Lake  City,  in  the 

County  of  Salt  Lake  and  State  of  Utah. 
Length  of  line,  36.34  miles. 
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Also  all  that  line  of  railroad  (formerly  known  as  the  Ogden  and 
Syracuse  Eailway)  extending  from  the  last  above  described  line  from 
a  point  called  Syracuse  Junction,  in  the  County  of  Davis,  in  the  State 
of  Utah,  westerly  to  a  point  called  Syracuse,  situated  on  Great  Salt 
Lake,  in  said  County  of  Davis  and  State  of  Utah. 
-  Length  of  line,  5.85  miles. 

Also  all  that  line  of  railroad  (formerly  known  as  the  Utah  and 
Nevada  Railway)  beginning  at  or  near  the  city  of  Salt  Lake,  in  the 
County  of  Salt  Lake  and  State  of  Utah,  and  extending  in  a  general 
westerly  and  southerly  direction  to  a  point  called  Terminus,  in  the 
County  of  Tooele  and  State  of  Utah,  together  with  the  branch  extend- 
ing from  Saltair  Junction  to  Saltair  on  Great  Salt  Lake,  in  the 
County  of  Salt  Lake  and  State  of  Utah. 

Length  of  line  (narrow  gauge) ,  39.74  miles. 

Also  all  that  line  of  railroad  (formerly  known  as  the  Utah  South- 
ern Railroad)  beginning  at  or  near  Salt  Lake  City,  in  the  County  of 
Salt  Lake,  in  the  State  of  Utah,  and  running  thence  in  a  general 
southerly  direction  through,  or  partly  through,  the  counties  of  Salt 
Lake,  Utah  and  Juab,  and  terminating  at  or  near  a  place  called 
Juab,  in  the  County  of  Juab,  and  at  a  junction  with  the  hereinafter 
described  line  of  railroad  extending  in  a  southerly  direction  from 
said  Juab. 

Length  of  line,  102.35  miles. 
5711  Also  all  that  line  of  railroad  (formerly  known  as  the  Salt 
Lake  and  Western  Railway)  beginning  at  or  near  a  point  called 
Lehi  Junction,  at  a  junction  with  the  last  above  described  line  of 
railroad,  and  extending  thence  in  a  general  southerly  and  westerly 
direction  through,  or  partly  through,  the  counties  of  Utah,  Tooele 
and  Juab  to  a  point  called  Tintic,  in  the  County  of  Juab  and  State 
of  Utah,  together  with  the  branches  extending  from  such  line  from 
Ironton  to  Silver  City  Junction,  Mammoth  Junction  and  Eureka, 
from  Silver  City  Junction  to  Northern  Spy  Mine,  and  from  Mam- 
moth Junction  to  Mammoth,  all  in  the  county  of  Juab  and  State  of 
Utah. 

Length  of  above  described  lines,  65.39  miles. 

Also  all  that  line  of  railroad  (formerly  known  as  the  Utah  South- 
ern Railroad  Extension)  beginning  at  or  near  a  point  called  Juab, 
at  a  junction  with  one  of  the  above-described  lines  of  railroad  (for- 
merly known  as  the  Utah  Southern  Railroad),  and  extending  in  a 
general  southerly  and  westerly  direction  through,  or  partly  through, 
the  counties  of  Juab,  Millard  and  Beaver  to  Frisco,  in  the  County 
of  Beaver,  in  the  State  of  Utah. 

Length  of  line,  137.24  miles. 

Together  with  such  franchises  and  extensions  of  said  railroad  as 
this  Company  may  from  time  to  time  be  authorized  by  law  to  acquire, 
construct,  operate  and  maintain. 

Article  6.  We,  the  undersigned,  do  hereby  subscribe  to  the  above 
Articles  of  Association,  and  each  of  us  agrees  to  take  the  number 
of  shares  of  the  capital  stock  of  the  aforesaid  Oregon  Short  Line 
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5712    Railroad  Company  set  against  his  name,  to  be  paid  for  in 
property  to  be  acquired  by  the  Company,  or  in  cash,  as  stated 
against  our  respective  names  hereunder: 

Name.  Residence.  No.  of  shares. 

T.  Jefferson  Coolidge,  Jr Manchester,  Mass One  (cash). 

N.  Thayer Lancaster,  Mass One  (cash). 

A.  E.  Orr Brooklyn,  N.  Y One  (cash). 

W.  E.  Glyn .New  York  City One  (cash). 

C.  H.  Coster Tuxedo,  N.  Y One  (cash). 

F.  S.  Bangs New  York  City One  (cash). 

Gardiner  M.  Lane Cambridge,  Mass One  (cash). 

Oliver  Ames Easton,  Mass One  (cash). 

Walter  G.  Oakman New  York  City 91,530  shares  (property). 

Samuel  Carr Boston,  Mass 91,530  shares  (property). 

Henry  G.  Nichols Boston,  Mass 91,532  shares  (property). 

AMENDMENT   TO   ARTICLES  OF   ASSOCIATION 
OF   THE 

oregon  short  line  railroad  company. 

State  of  Utah,  1 

County  of  Salt  Lake  \ss' ' 
Know  all  men  by  these  presents,  that  Oregon  Short  Line  Eailroad 
Company,  a  corporation  organized  and'  existing  under  the  laws  of 
the  State  of  Utah,  does  hereby  amend  its  Articles  of  Association  in 
the  particulars  as  follows: 

5713  It  amends  Article  5  of  its  said  Articles  of  Association  by 
adding  thereto  an  additional  section  to  be  known  as  Section  2, 

in  the  following  words : 

"  Section  2.  This  company  shall  also  have  power  to  construct  or 
acquire  by  purchase,  lease  or  otherwise,  and  to  maintain  and  operate 
ferries,  ferry  boats,  steamboats,  steamships,  and  other  vessels,  docks, 
wharves,  piers,  warehouses  and  property  appurtenant  to  the  business 
of  ferries  or  of  navigation,  and  to  engage  generally  in  the  business 
of  transportation  of  persons  and  property  upon  the  navigable  waters 
of  the  United  States,  or  of  other  countries  and  upon  the  high  seas, 
and  to  purchase,  own,  hold  or  otherwise  acquire  shares  of  the  capital 
stock,  or  the  obligations,  and  to  guarantee  or  secure  the  obligations  of 
any  company  having  power  to  engage  in  any  such  business,  or  engaged 
therein. 

"  It  shall  also  have  power  to  construct  or  acquire  by  lease,  purchase, 
merger,  consolidation,  ownership  of  capital  stock  or  otherwise, 
branches,  extensions,  cut-offs  and  connecting  lines  of  railroad,  ter- 
minal railroads  and  terminal  facilities  within  or  without  this  state, 
or  partly  within  and  partly  without  the  same,  and  such  other  property 
either  real  or  personal  as  the  directors  may  deem  desirable,  and  may 
make  such  contracts  and  do  such  acts  as  the  directors  shall  deem  neces- 
sary or  expedient,  provided  such  acts  and  contracts  are  not  in  viola- 
tion of  the  Constitution  or  laws  of  the  State  of  Utah ;  may  purchase 
or  otherwise  acquire  and  hold,  sell  or  otherwise  dispose  of  the  capital 
stock,  or  any  part  of  the  capital  stock,  and  the  bonds  or  obliga- 

5714  tions,  or  any  part  thereof,  or  may  guarantee  the  stocks,  bonds 
or  obligations  of  any  other  corporation  owning,  leasing  or 
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operating,  or  owning,  or  holding  the  capital  stock  or  any  part  of  the 
capital  stock  of  a  corporation  owning,  leasing  or  operating  railroad 
lines,  terminals  or  terminal  facilities  which  are  or  may  be  within  this 
State  or  partly  within  and  partly  without  the  same,  or  wholly  with- 
out this  state,  and  may  exercise,  with  respect  to  the  stock  so  purchased 
or  acquired  and  held,  all  the  rights  of  individual  owners  thereof,  in- 
cluding the  right  to  vote  thereon,  and  may  also  purchase  or  otherwise 
acquire  the  railroad,  property  and  franchises,  or  any  part  thereof, 
of  any  corporation  owning,  leasing  or  operating  railroad  lines,  ter- 
minals or  terminal  facilities  within  this  state  or  partly  within  and 
partly  without  the  same,  or  wholly  without  this  state,  which  connect 
with  the  line  of  railroad  of  this  company,  either  by  means  of  actual 
union  of  track  or  through  the  medium  of  any  bridge,  ferry,  or  line 
of  railroad  leased,  operated  or  otherwise  controlled  by  either  of  said 
corporations,  and  in  exercising  its  corporate  powers  it  may  make  such 
leases,  purchases,  contracts,  sales,  conveyances,  mergers  and  consolida- 
tions and  do  such  acts  as  the  Directors  may  deem  necessary  or  expe- 
dient and  not  inconsistent  with  these  Articles  or  with  the  Constitu- 
tion and  laws  of  the  State  of  Utah.  The  Company  shall  have  power 
to  consolidate  with  or  merge  itself  into  any  other  railroad  company 
or  companies,  and  may  sell,  convey,  transfer,  let  or  lease  its  property 
and  franchises,  or  any  part  thereof,  to  any  corporation  (not  owning 
any  competitive  line  of  railroad  in  this  State)  whether  organ- 
5715  ized  under  the  laws  of  this  state  or  any  other  state  or  territory, 
or  any  Act  of  Congress. 

"  The  Company  shall  have  the  power  to  create  and  issue  capital 
stock  to  an  amount  not  exceeding  the  amount  authorized  by  and 
stated  in  these  Articles  of  Association,  or  any  amendment  or  amend- 
ments thereof,  and  from  time  to  time  to  issue  bonds  for  such  sum 
or  sums  and  payable  at  such  times  and  places  and  drawing  in- 
terest at  such  rates  as  the  Directors  may  deem  proper,  and  to  execute 
trust  deeds  or  mortgages,  or  both,  upon  any  property,  real  or  per- 
sonal, owned  by  the  company  to  secure  the  same,  and  may  use  such 
bonds  or  stock,  or  any  part  thereof,  for  any  of  its  lawful  corporate 
purposes  upon  such  terms  as  the  Directors  may  deem  expedient. 

"It  may  also  from  time  to  time  amend  these  Articles  of  Association 
by  filing  amended  Articles  of  Association,  increasing  its  capital  stock, 
or  otherwise,  agreeable  with  laws  enlarging  or  changing  the  powers 
for  which  it  was  formed,  and  it  shall  also  have  and  possess  all  of 
the  powers  and  privileges  conferred  upon  railroad  corporations  by 
Chapter  26  of  the  Laws  of  Utah  of  1901,  and  any  other  law  of  the 
State  of  Utah  relating  to  railroad  corporations." 

Dated,  October  9,  1902. 

Oregon  Short  Line  Kailroad  Company, 

f  Corporate  seall  By  E.  H.  Harriman, 

1  O.  S.L.Rd.     }  President. 

Alex.  Millar, 
Secretary,  Oregon  Short  Line  Railroad  Company. 

Attest : 

Alex.  Millar,  Secretary. 
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5716  (Pamphlet  marked  Complainant's  Exhibit  207.) 

Mr.  Severance:  I  offer  in  evidence  Complainant's  Exhibit  207, 
being  the  Articles  of  Incorporation  of  the  Oregon  Eailroad  &  Navi- 
gation Company,  together  with  all  amendments  to  date. 

Complainant's  Exhibit  207  is  as  follows: 

Complainant's  Exhibit  207. 
articles  op  incorporation 

OF 
THE   OREGON   RAILROAD   AND    NAVIGATION    COMPANY. 

Filed  July  16,  1896. 

Amendment  Filed  March  25, 1901. 
Amendment  Filed  April  17, 1901. 
Amendment  Filed  April  20, 1905. 
Amendment  Filed  December  9, 1905. 
Amendment  Filed  January  4, 1906. 

Know  all  men  by  these  presents,  that  we,  the  undersigned,  Henry 
Failing,  E.  McNeill,  and  W.  W.  Cotton,  all  of  Portland,  Oregon,  do 
hereby  associate  ourselves  as  a  corporation  under  the  General  Incor- 
poration Laws  of  the  State  of  Oregon  and  do  hereby  adopt  the  fol- 
lowing Articles  of  Incorporation : 

5717  Article  I. 

The  name  of  the  corporation  shall  be  The  Oregon  Railroad  and 
Navigation  Company. 

Article  II. 

The  duration  of  the  corporation  shall  be  perpetual. 

Article  III. 

The  business  of  the  corporation  shall  be : 

First.  To  acquire  or  construct  and  equip  the  following  railroad  and 
telegraph  lines,  namely:  1st.  A  line  from  Portland,  in  the  State  of 
Oregon,  to  Huntington,  in  said  State.  2d.  A  line  from  Umatilla 
Junction,  in  the  State  of  Oregon,  via  Wallula  Junction,  in  the  State 
of  Washington,  to  Walla  Walla,  in  the  State  of  Washington.  3d. 
A  line  from  Pendleton  Junction,  in  the  State  of  Oregon,  via  Walla 
Walla,  to  Spokane,  in  the  State  of  Washington.  4th.  A  line  from 
Willows  Junction,  in  the  State  of  Oregon,  to  Heppner,  in  said  State. 
5th.  A  line  from  Bolles  Junction,  in  the  State  of  Washington,  to 
Dayton,  in  said  State.  6th.  A  line  from  Walla  Walla,  in  the  State 
of  Washington,  to  Dudley  and  Dixie,  in  said  State.    7th.  A  line  from 


3440  complainant's  exhibit  207. 

Connell  Junction,  in  the  State  of  Washington,  via  La  Crosse  Junc- 
tion, in  the  State  of  Washington,  to  Moscow,  in  the  State  of  Idaho. 
8th.  A  line  from  Starbuck,  in  the  State  of  Washington,  to  Pomeroy, 
in  said  State.  9th.  A  line  from  East  Portland,  in  the  State  of  Ore- 
gon, to  Albina,  in  said  State.  10th.  A  line  from  La  Grande,  in  the 
State  of  Oregon,  to  Elgin,  in  said  State.  11th.  A  line  from  Winona 
Junction,  in  the  State  of  Washington,  to  Seltice,  in  said  State. 

5718  12th.  A  line  from  Tekoa,  in  the  State  of  Washington,  to 
Mullan,  in  the  State  of  Idaho,  with  a  branch  from  Wallace, 

in  the  State  of  Idaho,  to  Burke,  in  said  State.  13th.  A  line  from 
Lower  Cascades,  in  the  State  of  Washington,  to  Upper  Cascades, 
in  said  State.  14th.  A  line  from  Portland,  in  the  State  of  Oregon, 
via  such  route  as  may  be  selected  by  the  Board  of  Directors  of 
the  corporation,  to  a  point  at  or  near  the  mouth  of  the  Columbia 
River,  on  either  the  north  or  south  side  of  said  river.  15th.  A 
line  from  Dayton,  in  the  State  of  Washington,  to  a  point  at  or  near 
Delaney,  in  said  State.  16th.  A  line  from  Moscow,  in  the  State  of 
Idaho,  towards  or  to  Lewiston,  in  said  State.  17th.  A  line  from  a 
point  at  or  near  Biggs  Station,  in  the  State  pf  Oregon,  towards  or  to 
Prineville,  in  said  State.  18th.  A  line  from  Elgin,  in  the  State  of 
Oregon,  towards  or  to  Wallowa,  in  said  State,  and  to  acquire,  in  any 
lawful  manner,  all  or  any  part  of  the  railroads,  steamboats,  steam- 
ships and  telegraph  lines,  and  other  property  formerly  or  now  owned 
by  the  Oregon  Railway  and  Navigation  Company,  the  Cascades  Rail- 
road Company,  the  Walla  Walla  and  Columbia  River  Railroad  Com- 
pany, the  Columbia  and  Palouse  Railroad  Company,  the  Oregon  Rail- 
way Extensions  Company,  the  Washington  and  Idaho  Railroad  Com- 
pany, and  the  Mill  Creek  Flume  and  Manufacturing  Company,  or  of 
either  or  any  of  said  companies,  or  the  stocks,  bonds  or  other  securi- 
ties of  either  or  any  of  said  companies,  and  to  maintain  and  operate 
such  constructed  or  acquired  railroad  and  telegraph  lines  and 
branches,  and  to  carry  freight  and  passengers  thereon,  and  to  receive 
tolls  for  the  carriage  of  the  same. 

Second.  To  purchase  or  consolidate  with,  lease  or  other- 

5719  wise  acquire,  or  to  operate  and  maintain,  on  such  terms  as  may 
be  agreed  upon,  any  railroad  or  railroads  in  Oregon,  Washing- 
ton and  Idaho,  with  its  or  their  rolling  stock,  equipments  and  appur- 
tenances, and  to  complete  the  same  to  its  authorized  terminus. 

Third.  To  facilitate  and  to  assist  in  the  construction,  building  and 
extension,  equipment  and  operation  of  any  railroad  line,  steam- 
ship or  steamboat  line  in  Oregon,  Washington  or  Idaho,  or  steam- 
ship line  running  from  Portland,  or  any  point  on  the  Columbia 
River,  to  any  other  ports,  and  connecting  or  intending  to  connect  or 
exchange  traffic  with  the  railroad,  steamships  or  steamboats  of  this 
corporation,  and  for  such  purpose  to  subscribe  for  or  purchase  the 
stock  or  bonds  of  any  company  owing  or  operating  any  such  railroad, 
steamships  or  steamboats,  and  to  guarantee  or  otherwise  secure  the 
payment  of  any  such  bonds  or  the  interest  thereon  by  pledge  or  mort- 
gage of  the  property  of  this  corporation,  or  any  part  thereof,  or 
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otherwise,  and  to  consolidate  with  or  to  lease  or  contract  for  the 
operation  and  maintaining  of  any  and  all  of  such  railroads,  steam- 
ships or  steamboat  companies  so  aided. 

Fourth.  To  build,  purchase,  own,  lease  or  operate  steamboats  be- 
tween the  ports  of  Portland,  Astoria,  Victoria,  Sitka,  San  Francisco, 
or  any  other  ports  in  the  Northern  Pacific  Ocean,  and  steamboats  on 
the  Columbia,  Willamette  and  Snake  Rivers,  and  also  to  build,  pur- 
chase and  own  or  lease  docks,  piers,  warehouses,  locks,  ferry-boats, 
stages  and  other  means  of  transportation  in  connection  with  the 
railroads,  steamboats  and  steamships  above  mentioned. 

5720  Fifth.  To  purchase  or  lease  lands,  whether  adjacent  or  con- 
tiguous to  its  railroads,  docks  or  warehouses  or  not;  and  to 

hold,  possess,  improve,  lease,  sell,  mortgage,  or  otherwise  dispose  of 
such  lands  in  such  manner  as  may  be  deemed  fit. 

Sixth.  To  borrow  money  on  bonds,  notes  or  otherwise  for  the 
general  purpose  of  the  corporation,  and  to  mortgage  its  railroads, 
steamships,  steamboats,  franchises,  rolling  stock  and  any  and  all 
property,  to  secure  the  payment  thereof. 

Seventh.  To  do  all  other  things  necessary  or  proper  for  the  ac- 
complishment of  the  objects  above  specified. 

Article  IV. 

The  principal  office  of  the  corporation  shall  be  at  Portland  in  the 
State  of  Oregon. 

Article  V. 

The  capital  stock  of  the  corporation  shall  be  thirty-five  millions 
of  dollars,  and  the  amount  of  each  share  of  such  capital  stock  shall 
be  one  hundred  dollars.  The  capital  stock  of  the  corporation  shall  be 
divided  into  two  classes,  to-wit:  1st,  preferred  stock  to  the  amount 
of  eleven  millions  of  dollars;  2d,  common  stock  to  the  amount  of 
twenty-four  millions  of  dollars.  The  rights  of  the  holders  of  such 
preferred  stock  and  the  holders  of  such  common  stock  shall  be  as 
hereinafter  stated,  to-wit:  The  preferred  stock  shall  be  entitled  in 
each  calendar  year  to  receive  dividends,  if  declared,  to  the  amount 
of  four  per  cent  per  annum,  non-cumulative,  before  any  dividend 
shall  be  paid  upon  the  common  stock.     The  common  stock 

5721  shall  be  entitled,  after  the  payment  of  four  per  cent,  dividends 
to  the  preferred  stock,  to  all  dividends  declared  during  the 

same  year  up  to  four  per  cent,  per  annum ;  and  after  the  payment  of 
such  dividend  to  the  common  stock,  all  dividends  declared  during 
that  year  shall  be  distributed  pro  rata  to  the  preferred  and  common 
stock.  In  case  of  the  liquidation  of  the  corporation,  the  holders  of 
the  preferred  stock  shall  be  entitled  to  receive  the  par  amount  of 
their  stock  out  of  the  assets  of  the  corporation  in  priority  to  the 
common  stock. 

The  preferred  stock  shall  not  be  increased  without  the  consent  of 
all  the  stockholders  of  the  corporation. 
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Ahticle  VI. 

No  mortgage  shall  be  put  upon  the  property  of  the  corporation, 
and  no  sale  or  lease  of  its  railroad  or  telegraph  line  shall  be  made, 
without  the  approval  of  the  holders  of  a  majority  of  the  preferred 
stock  and  a  majority  of  the  common  stock,  and  the  corporation  shall 
not  consolidate  itself  with  or  into  any  other  corporation  without  like 
approval. 

Article  VII. 

Henry  Failing,  E.  McNeill,  and  W.  W.  Cotton,  or  any  two  of 
them,  are  hereby  appointed  to  open  stock  books  of  the  corporation, 
to  receive  subscriptions  and  organize  the  corporation. 

Article  VIII. 

The  Board  of  Directors  of  the  Corporation  shall  consist  of  fifteen 
members. 

In  witness  whereof,  we  have  to  these  presents,  executed  in 
5722    triplicate,  set  our  hand  and  seals  this  15th  day  of  July,  one 
thousand  eight  hundred  and  ninety-six. 

Henry  Failing,     (seal.) 
E.  McNeill.  (seal.) 

W.  W.  Cotton.        (seal.) 


8s: 


State  or  Oregon, 

County  of  Mutnomah. 

Be  it  remembered,  that  on  this  15th  day  of  July,  1896,  before  me, 
the  undersigned,  a  Notary  Public  in  and  for  said  county  and  State, 
personally  appeared  the  within  named,  Henry  Failing,  E.  McNeill 
and  W.  W.  Cotton,  personally  known  to  me,  and  known  to  me  to  be 
the  identical  persons  described  in  and  who  executed  the  foregoing 
Articles  of  Incorporation  of  The  Oregon  Railroad  and  Navigation 
Company,  and  acknowledged  to  me  that  they  executed  the  same  as 
their  act  and  deed  for  the  uses  and  purposes  therein  mentioned. 

In  witness  whereof,  I  hereunto  set  my  hand  and  notarial  seal  this 
15th  day  of  July,  1896. 

[notarial  seal.]  Joseph  N.  Teal, 

Notary  Public  for  Oregon. 

(Endorsed:) 

3902.  Articles  of  Incorporation  of  The  Oregon  Railroad  &  Naviga- 
tion Company,  filed  for  Eecord  at  nine  o'clock  a.  m.  the  16th  day  of 
July,  1896,  and  recorded  on  page  151  of  Book  8  of  Records  of  Ar- 
ticles of  Incorporation  of  private  corporations. 

H.  R.  Kincaid, 

Secretary  of  State. 
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5723      ADJOURNED    REGULAR    MEETING    OF    THE    BOARD    OF    DIRECTORS    OF 
THE  OREGON  RAILROAD  AND  NAVIGATION  COMPANY. 

Pursuant  to  the  by-laws,  an  adjourned  regular  meeting  of  the 
Board  of  Directors  of  The  Oregon  Eailroad  &  Navigation  Company 
was  held  at  the  office  of  the  Company  on  March  25,  1901,  at  3  o'clock 
P.M. 

The  following  Directors  were  present:  Messrs.  Mohler,  Corbett, 
Scott,  Ladd,  Mills,  Crooks,  Benson  and  Cotton. 

On  motion  of  Mr.  Mills,  seconded  by  Mr.  Scott,  the  following  res- 
olution was  put  to  vote  and  was  adopted,  receiving  the  votes  of  all 
the  Directors  present: 

"Resolved,  That  this  company  desires  to  construct  and  build  a 
branch  line  or  extension  of  its  main  line  from  some  suitable  point  on 
the  east  side  of  the  Willamette  River,  in  Portland,  Multnomah 
County,  Oregon,  to  St.  Johns  in  said  County  and  State,  and  to  exer- 
cise in  connection  with  such  line  the  right  of  eminent  domain,  as 
provided  by  the  laws  of  the  State  of  Oregon ; 

Resolved,  further,  that  said  branch  or  extension  be,  and  the  same 
is,  hereby  adopted  as  a  branch  and  extension  of  the  line  of  this  Com- 
pany's railroad,  and  that  the  termini  thereof  shall  be  some  suitable 
point  on  the  main  line  of  this  Company's  railroad  in  Portland,  Mult- 
nomah County,  Oregon,  and  some  point  in  the  town  of  St.  Johns,  in 
said  County  and  State. 

Resolved,  further,  that  the  Secretary  of  this  Company  be, 
5724  and  he  is,  hereby,  authorized  to  certify  under  the  seal  of  this 
Company,  duplicate  copies  of  this  resolution  and  to  cause  one 
of  said  copies  to  be  filed  in  the  office  of  the  Secretary  of  State  of  the 
State  of  Oregon  and  one  in  the  office  of  the  County  Court  clerk  of 
Multnomah  County,  Oregon,  and  to  do  any  other  act  necessary  or 
proper  for  the  purpose  of  complying  with  or  obtaining  the  benefits 
of  the  Act  of  the  Legislature  of  the  State  of  Oregon,  entitled :  "An 
Act  to  provide  for  the  method  of  the  building  of  branch  and  side  lines 
or  extensions  of  railway  companies."    Approved  February  27, 1901. 

W.  W.  Cotton, 

A.  L.  Mohler,  Secretary. 

President. 


ss. : 


State  of  Oregon, 

County  of  Multnomah, 
I,  W.  W.  Cotton,  hereby  certify  that  I  am  the  Secretary  of  The 
Oregon  Railroad  and  Navigation  Company,  and  under  the  by-laws 
of  said  company  as  such  secretary  am  custodian  of  the  corporate  seal 
of  the  same  company  and  have  in  my  care  and  keeping  the  corporate 
books  and  records  of  said  Company;  that  the  foregoing  resolution 
is  a  true  and  correct  copy  of  the  proceedings  had  at  the  adjourned 
regular  meeting  of  the  Board  of  Directors  of  The  Oregon  Railroad 
and  Navigation  Company,  held  in  Portland,  on  March  25,  1901,  at 
3  o'clock  P.  M. 
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In  Witness  Whereof,  I  have  hereunto  set  my  hand  and  affixed  the 
corporate  seal  of  said  Company,  at  Portland,  Oregon,  this  25th  day  of 
March,  1901. 

(seal.)  W.  W.  Cotton, 

Secretary. 

(10c  I.  E.  Stamp  Canceled.) 

5725  (Endorsed:) 

3902.  Certified  copy  of  a  resolution  of  the  Board  of  Directors  of 
The  Oregon  Railroad  and  Navigation  Company,  adopting  a  line 
from  Portland  to  St.  Johns  as  a  branch  and  extension  of  said  com- 
pany's railroad.  Resolution  passed  March  25,  1901.  Filed  March 
25,  1901.     F.  I.  Dunbar,  Secretary  of  State. 

SUPPLEMENTARY    ARTICLES    OF    INCORPORATION 

OF 

THE   OREGON   RAILROAD   AND    NAVIGATION    COMPANY. 

Whereas,  at  a  special  meeting  of  the  stockholders  of  The  Oregon 
Railroad  and  Navigation  Company  duly  called  and  held  at  the  office 
of  said  corporation  in  the  City  of  Portland,  Multnomah  County,  in 
the  State  of  Oregon,  on  the  first  day  of  February,  1901,  the  follow- 
ing resolutions  were  by  the  vote  of  the  holders  of  more  than  three- 
fourths  of  all  of  the  capital  stock  of  said  corporation,  and  by  the 
unanimous  vote  of  all  of  the  stock  represented  at  the  said  meeting, 
adopted,  namely: 

"Resolved,  That  Article  III.  of  the  Articles  of  Incorporation  of 
this  Company  which  were  filed  July  16th,  1896,  be  amended  by  in- 
serting after  the  words  '  18th.  A  line  from  Elgin,  in  the  State  of 
Oregon,  towards  or  to  Wallowa,  in  said  State '  in  the  first  paragraph 
of  said  Articles  the  following  words,  to- wit : 

" '  19th.  A  line  from  Fairfield,  in  the  State  of  Washington, 

5726  to  Waverly  in  said  State.     20th.  A  line  from  Portland,  in  the 
State  of  Oregon,  to  St.  Johns,  in  said  State.     21st.  A  line  from 

a  point  near  Wardner,  in  the  State  of  Idaho,  to  the  Sierra  Nevada 
Mine,  at  or  near  the  head  of  Deadwood  Gulch,  in  said  State.' 

"  Resolved,  that  the  President  and  Secretary  and  the  Directors  of 
this  Company  be  and  they  are  hereby  instructed  and  directed  for  and 
on  behalf  of  this  Company  to  prepare  and  execute  in  the  name  of 
and  under  the  corporate  seal  of  this  Company,  and  in  their  own 
names,  Supplementary  Articles  of  Incorporation  amending  said  Arti- 
cle III.  of  the  Articles  of  Incorporation  of  this  Company  as  afore- 
said so  that  said  Article  shall  hereafter  read  as  follows : 

"  'Article  III. 

"  'The  business  of  the  corporation  shall  be — 
" '  First.  To  acquire  or  construct  and  equip  the  following  railroad 
and  telegraph  lines,  namely :  1st.  A  line  from  Portland,  in  the  State 
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of  Oregon,  to  Huntington,  in  said  State.  2d.  A  line  from  Umatilla 
Junction,  in  the  State  of  Oregon,  via  Wallula  Junction,  in  the  State 
of  Washington,  to  Walla  Walla,  in  the  State  of  Washington.  3rd. 
A  line  from  Pendleton  Junction,  in  the  State  of  Oregon,  via  Walla 
Walla,  to  Spokane,  in  the  State  of  Washington.  4th.  A  line  from 
Willows  Junction,  in  the  State  of  Oregon,  to  Heppner,  in  said  State. 
5th.  A  line  from  Bolles  Junction,  in  the  State  of  Washington,  to 
Dayton,  in  said  State.  6th.  A  line  from  Walla  Walla,  in  the  State 
of  Washington,  to  Dudley  and  Dixie,  in  said  State.     7th.    A 

5727  line  from  Connell  Junction,  in  the  State  of  Washington,  via 
La  Crosse  Junction,  in  the  State  of  Washington,  to  Moscow, 

in  the  State  of  Idaho.  8th.  A  line  from  Starbuck,  in  the  State  of 
Washington,  to  Pomeroy,  in  said  State.  9th.  A  line  from  East  Port- 
land, in  the  State  of  Oregon,  to  Albina,  in  said  State.  10th.  A  line 
from  La  Grande,  in  the  State  of  Oregon,  to  Elgin,  in  said  State. 
11th.  A  line  from  Winona  Junction,  in  the  State  of  Washington,  to 
Seltice,  in  said  State.  12th.  A  line  from  Tekoa,  in  the  State  of 
Washington,  to  Mullan,  in  the  State  of  Idaho,  with  a  branch  from 
Wallace,  in  the  State  of  Idaho,  to  Burke,  in  said  State.  13th.  A  line 
from  Lower  Cascades  in  the  State  of  Washington,  to  Upper  Cas- 
cades, in  said  State.  14th.  A  line  from  Portland,  in  the  State  of  Ore- 
gon, via  such  route  as  may  be  selected  by  the  Board  of  Directors  of 
the  corporation,  to  a  point  at  or  near  the  mouth  of  the  Columbia 
River,  on  either  the  north  or  south  side  of  said  river.  15th.  A  line 
from  Dayton,  in  the  State  of  Washington,  to  a  point  at  or  near 
Delaney,  in  said  State.  16th.  A  line  from  Moscow,  in  the  State  of 
Idaho,  towards  or  to  Lewiston,  in  said  State.  17th.  A  line  from  a 
point  at  or  near  Biggs  Station,  in  the  State  of  Oregon,  towards  or 
to  Prineville  in  said  State.  18th.  A  line  from  Elgin,  in  the  State  of 
Oregon,  towards  or  to  Wallowa,  in  said  State.  19th.  A  line  from 
Fairfield,  in  the  State  of  Washington,  to  Waverly,  in  said  State. 
20th.  A  line  from  Portland,  in  the  State  of  Oregon,  to  St.-John's  in 
said  State.  21st.  A  line  from  a  point  near  Wardner,  in  the  State 
of  Idaho,  to  the  Sierra  Nevada  Mine,  at  or  near  the  head  of  Dead- 
wood  Gulch,  in  said  State,  and  to  acquire  in  any  lawful  man- 

5728  ner  all  or  any  part  of  the  railroads,  steamboats,  steamship  and 
telegraph  lines,  and  other  property  formerly  or  now  owned  by 

the  Oregon  Railway  and  Navigation  Company,  the  Cascades  Rail- 
road Company,  the  Walla  Walla  and  Columbia  River  Railroad  Com- 
pany, the  Columbia  and  Palouse  Railroad  Company,  the  Oregon 
Railway  Extensions  Company,  the  Washington  and  Idaho  Railroad 
Company,  and  the  Mill  Creek  Flume  and  Manufacturing  Company, 
or  of  either  or  any  of  said  companies,  or  the  stocks,  bonds  or  other 
securities  of  either  or  any  of  said  companies,  and  to  maintain  and 
operate  such  constructed  or  acquired  railroad  and  telegraph  lines  and 
branches,  and  to  carry  freight  and  passengers  thereon,  and  to  receive 
tolls  for  the  carriage  of  the  same. 

" '  Second.  To  purchase  or  consolidate  with,  lease  or  otherwise  ac- 
quire, or  to  operate  and  maintain  on  such  terms  as  may  be  agreed 
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upon,  any  railroad  or  railroads  in  Oregon,  Washington  and  Idaho, 
with  its  or  their  rolling  stock,  equipments  and  appurtenances,  and  to 
complete  the  same  to  its  authorized  terminus. 

"'Third.  To  facilitate  and  to  assist  in  the  construction,  building 
and  extension,  equipment  and  operation  of  any  railroad  line,  steam- 
ship or  steamboat  line  in  Oregon,  Washington  or  Idaho,  or  steamship 
line  running  from  Portland,  or  any  point  on  the  Columbia  River,  to 
any  other  ports,  and  connected  or  intended  to  connect  or  exchange 
traffic  with  the  railroad,  steamships  or  steamboats  of  this  corporation, 
and  for  such  purpose  to  subscribe  for  or  purchase  the  stock  or  bonds 
of  any  company  owning  or  operating  any,  such  railroad,  steam- 

5729  ships  or  steamboats,  and  to  guarantee  or  otherwise  secure  the 
payment  of  any  such  bonds  or  the  interest  thereon  by  pledge 

or  mortgage  of  the  property  of  this  corporation,  or  any  part  thereof, 
or  otherwise,  and  to  consolidate  with  or  to  lease  or  contract  for  the 
operation  and  maintaining  of  any  and  all  of  such  railroads,  steam- 
ships or  steamboat  companies  so  aided. 

" '  Fourth.  To  build,  purchase,  own,  lease  or  operate  steamboats 
between  the  ports  of  Portland,  Astoria,  Victoria,  Sitka,  San  Fran- 
cisco, or  any  other  ports  in  the  Northern  Pacific  Ocean,  and  steam- 
boats on  the  Columbia,  Willamette  and  Snake  Rivers,  and  also  to 
build,  purchase  and  own  or  lease  docks,  piers,  warehouses,  locks,  ferry- 
boats, stages  and  other  means  of  transportation  in  connection  with  the 
railroads,  steamboats,  and  steamships  above  mentioned. 

" '  Fifth.  To  purchase  or  lease  lands,  whether  adjacent  or  contigu- 
ous to  its  railroads,  docks  or  warehouses  or  not;  and  to  hold,  possess, 
improve,  lease,  sell,  mortgage,  or  otherwise  dispose  of  such  lands  in 
such  manner  as  may  be  deemed  fit. 

" '  Sixth.  To  borrow  money  on  bonds,  notes  or  otherwise  for  the 
general  purposes  of  the  corporation,  and  to  mortgage  its  railroads, 
steamships,  steamboats,  franchises,  rolling  stock  and  any  and  all 
property,  to  secure  the  payment  thereof. 

" '  Seventh.  To  do  all  other  things  necessary  or  proper  for  the 
accomplishment  of  the  objects  above  specified.' 

"  Resolved,  that  the  Directors  of  this  Company  be  and  they  are 
hereby  authorized  and  directed  to  file  in  the  manner  pro- 

5730  vided  by  law  said  Supplementary  Articles  of  Incorporation 
when  prepared  and  executed  as  aforesaid,  and  that  the  said 

Directors  and  the  officers  of  this  Company  are  hereby  authorized  and 
directed  to  publish  and  give  any  and  all  notices  of  the  making  and 
filing  of  such  articles  required  by  law ; "  and, 

Whereas,  at  the  adjourned  regular  meeting  of  the  board  of  direc- 
tors of  the  said  The  Oregon  Railroad  and  Navigation  Company  duly 
called  and  held  at  the  office  of  the  Company  in  the  City  of  Portland, 
Multnomah  County,  in  the  State  of  Oregon,  on  the  25th  day  of  Feb- 
ruary, A.  D.  1901,  the  said  resolutions  of  said  stockholders  meeting 
were  by  resolution  of  said  Board  of  Directors  duly  ratified  and 
adopted,  and  the  execution  and  the  filing  of  such  Supplementary  Ar- 
ticles of  Incorporation  in  the  manner  and  form  aforesaid  duly  au- 
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thorized,  and  the  giving  or  publishing  of  notices  of  the  same  duly  di- 
rected, therefore 

Know  all  men  by  these  presents:  That  The  Oregon 'Kailroad  and 
Navigation  Company  and  the  undersigned,  ffm.  L.  Bull,  E.  S.  Ben- 
son, Win.  D.  Cornish,  H.  W.  Cannon,  H.  W.  Corbett,  Wm.  Crooks, 
W.  W.  Cotton,  E.  H.  Harriman.  Wm.  M.  Ladd,  A.  L.  Mohler,  Miles 
C.  Moore,  A.  L.  Mills,  Winslow  S.  Pierce,  Mortimer  L.  Schiff  and  H. 
W.  Scott,  being  all  the  Directors  of  the  said  The  Oregon  Railroad 
and  Navigation  Company,  in  pursuance  of  said  resolution  do  hereby 
adopt  the  following 

SUPPLEMENTARY    ARTICLES    OF    INCORPORATION 
OF 
THE  OREGON  RAILROAD  AND  NAVIGATION  COMPANY. 

The  Oregon  Railroad  and  Navigation  Company  hereby  adopts 

5731  the  following  Supplementary  Articles  of  Incorporation  in  addi- 
tion to  its  present  Articles  of  Incorporation  for  the  purpose  of 

engaging  in  the  new  enterprise  or  business  pursuits  hereinafter  speci- 
fied in  addition  to  the  enterprises  described  in  the  original  Articles  of 
Incorporation  in  the  same  manner  as  if  there  were  inserted  after  the 
words  "  18th.  A  line  from  Elgin  in  the  State  of  Oregon,  towards  or 
to  Wallowa,  in  said  State  "  in  the  first  paragraph  of  Article  III.  of 
said  Original  Articles  of  Incorporation  the  following  words,  to  wit : 

"19th.  A  line  from  Fairfield,  in  the  State  of  Washington,  to 
Waverly,  in  said  State.  20th.  A  line  from  Portland  in  the  State  of 
Oregon,  to  St.  Johns  in  said  State.  21st.  A  line  from  a  point  near 
Wardner,  in  the  State  of  Idaho,  to  the  Sierra  Nevada  Mine,  at  or  near 
the  head  of  Deadwood  Gulch,  in  said  State." 

So  that  said  Article  III.  shall  read  as  follows : 

Article  III. 

"  The  business  of  the  corporation  shall  be — 
First.  To  acquire  or  construct  and  equip  the  following  railroad  and 
telegraph  lines,  namely :  1st.  A  line  from  Portland,  in  the  State  of 
Oregon,  to  Huntington,  in  said  State.  2d.  A  line  from  Umatilla 
Junction,  in  the  State  of  Oregon,  via  Wallula  Junction,  in  the  State 
of  Washington,  to  Walla  Walla,  in  the  State  of  Washington.  3rd. 
A  line  from  Pendleton  Junction,  in  the  State  of  Oregon,  via  Walla 
Walla,  to  Spokane,  in  the  State  of  Washington.    4th.  A  line 

5732  from  Willows  Junction,  in  the  State  of  Oregon,  to  Heppner, 
in  said  State.    5th.  A  line  from  Bolles  Junction,  in  the  State  of 

Washington,  to  Dayton,  in  said  State.  6th.  A  line  from  Walla  Walla, 
in  the  State  of  Washington,  to  Dudley  and  Dixie,  in  said  State.  7th. 
A  line  from  Connell  Junction,  in  the  State  of  Washington,  via  La 
Crosse  Junction,  in  the  State  of  Washington,  to  Moscow,  in  the  State 
of  Idaho.    8th.  A  line  from  Starbuck,  in  the  State  of  Washington, 
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to  Pomeroy,  in  said  State.  9th.  A  line  from  East  Portland,  in  the 
State  of  Oregon,  to  Albina,  in  said  State.  10th.  A  line  from  La 
Grande,  in  the  State  of  Oregon,  to  Elgin,  in  said  State.  11th.  A  line 
from  Winona  Junction,  in  the  State  of  Washington,  to  Seltice,  in 
said  State.  12th.  A  line  from  Tekoa,  in  the  State  of  Washington,  to 
Mullan,  in  the  State  of  Idaho,  with  a  branch  from  Wallace,  in  the 
State  of  Idaho,  to  Burke,  in  said  State.  13th.  A  line  from  Lower 
Cascades,  in  the  State  of  Washington,  to  Upper  Cascades,  in  said 
State.  14th.  A  line  from  Portland,  in  the  State  of  Oregon  via  such 
route  as  may  be  selected  by  the  Board  of  Directors  of  the  corporation, 
to  a  point  at  or  near  the  mouth  of  the  Columbia  Eiver,  on  either  the 
north  or  the  south  side  of  said  river.  15th.  A  line  from  Dayton,  in  the 
State  of  Washington,  to  a  point  at  or  near  Delaney,  in  said  State. 
16th.  A  line  from  Moscow,  in  the  State  of  Idaho,  towards  or  to  Lewis- 
ton,  in  said  State.  17th.  A  line  from  a  point  at  or  near  Biggs  Station, 
in  the  State  of  Oregon,  towards  or  to  Prineville,  in  said  State.  18th. 
A  line  from  Elgin,  in  the  State  of  Oregon,  towards  or  to  Wallowa,  in 
said  State.    19th.  A  line  from  Fairfield  in  the  State  of  Wash- 

5733  ington,  to  Waverly,  in  said  State.    20th.  A  line  from  Portland, 
in  the  State  of  Oregon,  to  St.  Johns,  in  said  State.    21st.  A 

line  from  a  point  near  Wardner,  in  the  State  of  Idaho,  to  the  Sierra 
Nevada  Mine,  at  or  near  the  head  of  Deadwood  Gulch,  in  said  State ; 
and  to  acquire  in  any  lawful  manner  all  or  any  part  of  the  railroads, 
steamboats,  steamships  and  telegraph  lines,  and  other  property  for- 
merly or  now  owned  by  the  Oregon  Railway  and  Navigation  Com- 
pany, the  Cascades  Railroad  Company,  the  Walla  Walla  and  Co- 
lumbia River  Railroad  Company,  the  Columbia  and  Palouse  Railroad 
Company,  the  Oregon  Railway  Extensions  Company,  the  Washing- 
ton and  Idaho  Railroad  Company,  and  the  Mill  Creek  Flume  and 
Manufacturing  Company,  or  of  either  or  any  of  said  companies  or 
the  stock,  bonds  or  other  securities  of  either  or  any  of  said  companies, 
and  to  maintain  and  operate  such  constructed  or  acquired  railroad 
and  telegraph  lines  and  branches,  and  to  carry  freight  and  passengers 
thereon,  and  to  receive  tolls  for  the  carriage  of  the  same. 

"  Second.  To  purchase  or  consolidate  with,  lease  or  otherwise  ac- 
quire, or  to  operate  and  to  maintain,  on  such  terms  as  may  be  agreed 
upon,  any  railroad  or  railroads  in  Oregon,  Washington  and  Idaho, 
with  its  or  their  rolling  stock,  equipments  and  appurtenances,  and  to 
complete  the  same  to  its  authorized  terminus. 

"  Third.  To  facilitate  and  assist  in  the  construction,  building  and 

extension,  equipment  and  operation  of  any  railroad  line,  steamship 

or  steamboat  line  in  Oregon,  Washington  or  Idaho,  or  steam- 

5734  ship  line  running  from  Portland,  or  any  point  on  the  Columbia 
River,  to  any  other  ports,  and  connected  or  intending  to  con- 
nect or  exchange  traffic  with  the  railroad,  steamships  or  steamboats 
of  this  corporation,  and  for  such  purpose  to  subscribe  for  or  purchase 
the  stock  or  bonds  of  any  company  owning  or  operating  any  such  rail- 
road, steamships  or  steamboats,  and  to  guarantee  or  otherwise  secure 
the  payment  of  any  such  bonds  or  the  interest  thereon  by  pledge  or 
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mortgage  of  the  property  of  this  corporation,  or  any  part  thereof,  or 
otherwise,  and  to  consolidate  with  or  to  lease  or  contract  for  the 
operation  and  maintaining  of  any  and  all  of  such  railroads,  steam- 
ships or  steamboat  companies  so  aided. 

"  Fourth.  To  build,  purchase,  own,  lease  or  operate  steamboats  be- 
tween the  ports  of  Portland,  Astoria,  Victoria,  Sitka,  San  Francisco, 
or  any  other  ports  in  the  Northern  Pacific  Ocean,  and  steamboats 
on  the  Columbia,  Willamette  and  Snake  Rivers,  and  also  to  build, 
purchase  and  own  or  lease  docks,  piers,  warehouses,  locks,  ferryboats, 
stages  and  other  means  of  transportation  in  connection  with  the 
railroads,  steamboats  and  steamships  above  mentioned. 

"  Fifth.  To  purchase  or  lease  lands,  whether  adjacent  or  con- 
tiguous to  its  railroads,  docks  or  warehouses  or  not;  and  to  hold, 
possess,  improve,  lease,  sell,  mortgage  or  otherwise  dispose  of  such 
lands  in  such  manner  as  may  be  deemed  fit. 

"  Sixth.  To  borrow  money  on  bonds,  notes  or  otherwise  for  the 
general  purpose  of  the  corporation,  and  to  mortgage  its  railroads, 
steamships,  steamboats,  franchises,  rolling  stock  and  any  and  all 

property,  to  secure  the  payment  thereof. 
5735        "  Seventh.  To  do  all  other  things  necessary  or  proper  for 
the  accomplishment  of  the  objects  above  specified." 

In  testimony  whereof  the  said  The  Oregon  Railroad  and  Naviga- 
tion Company  has  caused  these  presents,  executed  in  triplicate,  to  be 
signed  by  its  President  and  Secretary  and  its  corporate  seal  to  be 
hereto  attached,  and  we,  the  undersigned,  Directors  of  the  said  Com- 
pany, have  to  triplicates  thereof  set  our  hands  and  seals  this  26th 
day  of  February,  1901. 

The  Oregon  Railroad  and  Navigation  Company, 
By  A.  L.  Mohler,  President. 


Attest : 

W.  W.  Cotton,  Secretary. 

[corporate  seal.] 

E.  H.  Harriman. 

[seal.] 

E.  S.  Benson. 

[seal.] 

Winslow  S.  Pierce. 

[seal.] 

Mortimer  L.  Schiff. 

[seal.] 

H.   W.    CORBETT. 

[seal.] 

Wm.  Crooks. 

[seal.] 

W.  W.  Cotton. 

[seal.] 

Wm.  D.  Cornish. 

[seal.] 

W.  M.  Ladd. 

[seal.] 

A.  L.  Mohler. 

[seal.] 

William  L.  Bull. 

[seal.] 

A.  L.  Mills. 

[seal.] 

Miles  C.  Moore. 

[seal.] 

Henry  W.  Cannon. 

[seal.] 

H.  W.  Scott. 

[seal.] 
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5736  State  of  Oregon, 

County  of  Multnomah,} 

Be  it  remembered,  that  on  this  26th  day  of  February,  A.  D.  1901. 
before  me,  the  undersigned,  a  Notary  Public  in  and  for  said  County 
and  State,  personally  appeared  the  within-named  E.  S.  Benson, 
Wm.  Crooks,  H.  W.  Corbett,  W.  W.  Cotton,  Wm.  M.  Ladd,  A.  L. 
Mohler,  A.  L.  Mills,  and  H.  W.  Scott,  who  are  known  to  me  to  be 
the  identical  persons  described  in  and  who  executed  the  foregoing 
instrument,  and  who  are  known  to  me  to  be  the  Directors  of  The 
Oregon  Eailroad  and  Navigation  Company,  and  acknowledged  to 
me  that  they  executed  the  same  for  the  uses  and  purposes  therein 
mentioned. 

That  at  the  same  time  and  place  personally  appeared  A.  L.  Mohler 
and  W.  W.  Cotton,  to  me  personally  known  and  personally  known 
to  me  to  be  the  President  and  Secretary,  respectively,  of  The  Oregon 
Eailroad  and  Navigation  Company,  and  acknowledged  to  me  that 
they,  and  each  of  them,  as  such  President  and  Secretary  executed  the 
foregoing  instrument  as  and  for  the  act  and  deed  of  The  Oregon 
Railroad  and  Navigation  Company  for  the  uses  and  purposes  therein 
set  forth,  and  the  said  Cotton  being  by  me  first  duly  sworn  did  de- 
pose and  say  that  he  is  the  Secretary  of  The  Oregon  Railroad  &  Navi- 
gation Company ;  that  he  is  the  legal  custodian  of  and  has  in  his  pos- 
session the  corporate  seal  of  The  Oregon  Railroad  &  Navigation  Com- 
pany; that  the  seal  affixed  to  the  foregoing  instrument  purporting 
to  be  the  seal  of  such  company  is  such  corporate  seal ;  that  the 

5737  same  was  so  affixed  by  him  as  Secretary  of  said  Company  on 
the  26th  day  of  February,  1901,  by  order  of  the  Board  of 

Directors  of  said  Company,  and  that  he  signed  his  name  thereto  by 
like  order  of  the  Directors. 

In  witness  whereof  I  have  hereunto  set  my  hand  and  affixed  my 
official  seal  at  the  City  of  Portland,  State  of  Oregon,  the  date  first 
above  written. 

(seal)  Jas.  G.  Wilson, 

Notary  Public  in  and  for  Oregon. 

(10c.  I.  R.  Stamp  canceled.) 


SS.i 


State  of  New  York, 

City  and  County  of  New  York, 
Be  it  remembered  that  on  this  8th  day  of  March,  A.  D.  1901,  before 
me  the  undersigned,  a  Notary  Public  in  and  for  said  county  and  State, 
duly  commissioned  and  qualified,  personally  appeared  the  within 
named  Wm.  L.  Bull,  Wm.  D.  Cornish,  E.  H.  Harriman,  Winslow  S. 
Pierce,  and  Mortimer  L.  Schiff,  who  are  severally  personally  known 
to  me,  and  known  to  me  to  be  the  persons  described  in  and  who  exe- 
cuted the  foregoing  instrument,  and  severally  acknowledged  to  me 
that  they  executed  the  same  for  the  uses  and  purposes  therein  men- 
tioned. 
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In  testimony  whereof  I  have  hereunto  set  my  hand  and  affixed  my 
notarial  seal  in  the  City  and  State  aforesaid  this  8th  day  of  March, 
1901. 

(seal)  J.  B.  Maxwell, 

Notary  Public  for  the  State  of  New  York. 

(10c.   I.E.   Stamp-Canceled.) 

5738    State  of  New  York, 

County  of  New  York, 

Be  it  remembered  that  on  this  8th  day  of  March,  A.  D.  1901,  before 
me,  the  undersigned,  a  Notary  Public  in  and  for  said  County  and 
State,  duly  commissioned  and  qualified,  personally  appeared  the  with- 
in named  Miles  C.  Moore,  who  is  personally  known  to  me,  and  known 
to  me  to  be  the  person  described  in  and  who  executed  the  foregoing 
instrument,  and  acknowledged  to  me  that  he  executed  the  same  for 
the  uses  and  purposes  therein  mentioned. 

In  testimony  whereof  I  have  hereunto  set  my  hand  and  affixed  my 
notarial  seal  in  the  City  and  State  aforesaid  this  8th  day  of  March, 
1901. 

(seal)  J.  B.  Maxwell, 

Notary  Public  in  and  for  New  York. 

My  commission  expires  March  30,  1901. 

(10c.  I.  E.  Stamp-canceled.) 


88. 


Kingdom  of  Italy, 

City  of  Florence, 
Be  it  remembered  that  on  this  27th  day  of  March,  A.  D.  1901,  be- 
fore me,  Edward  C.  Cramer,  United  States  Consul  at  the  City  of 
Florence,  in  the  Kingdom  of  Italy,  personally  appeared  the  within 
named  Henry  W.  Cannon,  who  is  personally  known  to  me,  and 
known  to  me  to  be  the  person  described  in  and  who  executed  the  fore- 
going instrument,  and  acknowledged  to  me  that  he  executed  the  same 

for  the  uses  and  purposes  therein  mentioned. 
5739        In  testimony  whereof  I  have  hereunto  set  my  hand  and  af- 
fixed the  Consular  Seal  at  Florence,  Italy,  this  twenty-seventh 
day  of  March,  1901. 

(seal.)  Edwahd  C.  Cramer, 

United  States  Consul  at  Florence,  Italy. 
(10c.  I.  E.  Stamp  canceled.) 

(Endorsed:) 

Supplementary  Articles  of  Incorporation  of  The  Oregon  Eailroad 
and  Navigation  Company.  Filed  in  the  office  of  the  Secretary  of 
State  of  the  State  of  Oregon,  for  record  at  Nine  o'clock  A.  M.,  the 
17th  day  of  April,  1901,  and  recorded  on  page  429  of  Book  14  of 
Eecords  of  Articles  of  Incorporation  of  private  corporations.  F.  I. 
Dunbar,  Secretary  of  State. 
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adjourned  regular   meeting   of  the  board  or  directors   of  the 
oregon  railroad  and  navigation  company. 

Pursuant  to  the  by-laws  an  adjourned  regular  meeting  of  the 
Board  of  Directors  of  The  Oregon  Railroad  and  Navigation  Com- 
pany was  held  at  the  office  of  the  secretary  of  the  Company  in  the 
Worcester  Building,  Portland,  Oregon,  on  the  19th  day  of  April, 
1905,  at  two  o'clock  P.  M. 

The  following  directors  were  present :  Messrs.  Worthington,  Scott, 
Mills,  Crooks,  Moore,  Ladd,  Ainsworth,  Connor  and  Cotton. 

The  meeting  was  called  to  order  by  Vice-President  Worthing- 
ton. 

5740  Mr.  Mills  then  moved  the  adoption  of  the  following  resolu- 
tion, which  motion  was  seconded  by  Colonel  Crooks,  said  reso- 
lution being  in  words  and  figures  following,  to  wit : 

Resolved,  that  this  company  desires  to  construct  and  build  an 
extension  of  its  main  line  from  the  present  terminus  thereof  at  St. 
Johns,  at  the  intersection  of  North  Second  Street  and  Vancouver 
(formerly  Fessenden)  Street,  as  shown  upon  the  duly  recorded  plat 
of  the  town  site  of  St.  Johns  and  extending  thence  in  a  northerly, 
easterly  and  southerly  direction  by  some  eligible  route  to  a  point 
in  the  Southeast  quarter  of  section  6,  township  1  north,  range  1  east 
of  Willamette  Meridian,  all  of  said  extension  to  be  located  in  Mult- 
nomah County,  Oregon,  and  to  exercise  in  connection  with  such 
line  the  right  of  eminent  domain  as  provided  by  the  laws  of  the 
State  of  Oregon. 

Resolved,  further,  that  said  branch  or  extension  be  and  the  same 
is  hereby  adopted  as  a  branch  and  extension  of  the  line  of  this  Com- 
pany's railroad  and  that  the  terminal  thereof  be  as  hereinbefore 
stated. 

Be  it  further  Resolved,  that  the  secretary  of  this  Company  be,  and 
he  is  hereby,  authorized  and  directed  to  certify  two  copies  of  this 
resolution  under  the  seal  of  this  company  and  cause  one  of  said 
copies  to  be  filed  in  the  office  of  the  Secretary  of  State  of  the  State 
of  Oregon  and  the  other  in  the  office  of  the  County  Clerk  of  Mult- 
nomah County,  and  to  do  any  other  act  or  thing  necessary  or  proper 
for  the  purpose  of  complying  with,  and  obtaining  the  benefits  of  an 
act  of  the  Legislative  Assembly  of  the  State  of  Oregon  entitled 

5741  "  An  Act  to  provide  for  the  building  of  branch  or  side  lines 
or  extensions  of  railway  companies,"  approved  February  27, 

1901. 

Said  resolution  having  been  put  to  a  vote,  and  having  received 
the  unanimous  vote  of  all  the  Directors  present  was  declared  duly 
adopted. 

******* 

There  being  no*  further  business  before  the  meeting,  it  was  on 
motion  declared  adjourned. 

(Signed)     W.  W.  Cotton, 

Secretary. 
(Signed)     B.  A.  Worthington,  Vice-President. 
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State  oe  Oregon, 

County  of  Multnomah 

I,  W.  W.  Cotton,  hereby  certify  that  I  am  secretary  of  The  Ore- 
gon Railroad  and  Navigation  Company  and  of  the  corporate  records 
thereof;  that  the  foregoing  extract  from  the  minutes  of  the  ad- 
journed regular  meeting  of  the  Board  of  Directors  of  said  Com- 
pany, held  in  Portland,  Oregon,  on  the  19th  day  of  April,  1905,  has 
been  by  me  carefully  compared  with  the  original  thereof  as  the  same 
appears  in  my  office  and  custody  as  secretary,  and  that  the  same  is 
a  full,  true  and  correct  copy  of  so  much  of  the  minutes  of  said,  meet- 
ing as  relates  to  the  adoption  of  the  resolution  providing  for  the 
construction  of  a  branch  line  or  extension  of  said  Company's  railroad 
therein  mentioned. 

Witness  my  hand  and  the  corporate  seal  of  The  Oregon  Railroad 
and   Navigation   Company   at   Portland,   Oregon,   this    19th 

5742  day  of  April,  1905. 

(seal.)  W.  W.  Cotton, 

Secretary. 
(Endorsed:) 

3902.  The  Oregon  Railroad  and  Navigation  <Co.  Certified  copy  of 
Resolution  re  St.  Johns'  Spur.  April  19,  1905.  Filed  April  20th, 
1905.     F.  I.  Dunbar,  Secretary  of  State. 

SUPPLEMENTARY  ARTICLES   OE   INCORPORATION 

OF 

THE   OREGON   RAILROAD   AND   NAVIGATION    COMPANT. 

Whereas,  at  an  adjourned  regular  meeting  of  the  stockholders  of 
The  Oregon  Railroad  and  Navigation  Company,  duly  called  and  held 
at  the  office  of  said  corporation  in  the  City  of  Portland,  Multnomah 
County,  Oregon,  on  the  25th  day  of  September,  1905,  the  following 
resolutions  were  by  the  vote  of  the  holders  of  more  than  three-fourths 
of  all  of  the  capital  stock  of  said  corporation,  and  by  the  unanimous 
vote  of  all  of  the  stock  represented  at  the  said  meeting,  adopted, 
namely : 

Resolved,  That  Article  III.  of  the  Articles  of  Incorporation  of  this. 
Company  which  were  filed  July  16th,  1896,  and  as  amended  by  Sup- 
plementary Articles  of  Incorporation  of  the  Company,  which  were 
filed  on  the  17th  day  of  April,  1901,  be  amended  by  inserting  after 
the'  words  '  21st.     A  line  from  a  point  near  Wardner,  in  the 

5743  State  of  Idaho,  to  the  Sierra  Nevada  Mine,  at  or  near  the  head 
of  Deadwood  Gulch  in  said  State ' ;  in  the  first  paragraph  of 

said  Article  the  following  words,  to  wit : 

" '  22d.  A  line  from  the  terminus  of  this  company's  present  railroad 
in  St.  Johns,  Multnomah  County,  Oregon,  to  a  connection  with  the 
constructed  line  of  railroad  of  this  company  at  or  near  Troutdale,  in 
said  county  and  State.  23d.  A  line  from  Wallowa,  in  the  State  of 
Oregon,  by  some  eligible  route,  to  a  point  at  or  near  Joseph,  in  said 
State.' 
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"  Resolved,  That  the  President  and  Secretary  and  the  Directors  of 
this  Company  be  and  they  are  hereby  instructed  and  directed  for 
and  on  behalf  of  this  Company  to  prepare  and  execute  in  the  name  of 
and  under  the  corporate  seal  of  this  Company,  and  in  their  name, 
Supplementary  Articles  of  Incorporation  amending  said  Article  III. 
of  the  Articles  of  Incorporation  of  this  Company  as  at  present  ex- 
isting, so  that  said  article  shall  hereafter  read  as  follows : 

Article  III. 

'  The  business  of  the  corporation  shall  be : 

'  First :  To  acquire  or  construct  and  equip  the  following  railroad 
and  telegraph  lines,  namely :  1st.  A  line  from  Portland,  in  the  State 
of  Oregon,  to  Huntington,  in  said  State.  2d.  A  line  from  Umatilla 
Junction,  in  the  State  of  Oregon,  via  Wallula  Junction,  in  the  State 
of  Washington,  to  Walla  Walla,  in  the  State  of  Washington.  3d.  A 
line  from  Pendleton  Junction,  in  the  State  of  Orgeon,  via  Walla 
Walla,  to  Spokane,  in  the  State  of  Washington.  4th.  A  line  from 
Willows  Junction,  in  the  State  of  Oregon,  to  Heppner,  in  said 

5744  State.     5th.  A  line  from  Bolles  Junction,  in  the  State  of  Wash- 
ington, to  Dayton,  in  said  State.     6th.  A  line  from  Walla  Walla, 

in  the  State  of  Washington,  to  Dudley  and  Dixie,  in  said  State.  7th. 
A  line  from  Connell  Junction,  in  the  State  of  Washington,  via  La 
Crosse  Junction,  in  the  State  of  Washington,  to  Moscow,  in  the  State 
of  Idaho.  8th.  A  line  from  Starbuck,  in  the  State  of  Washington, 
to  Pomeroy,  in  said  State.  9th.  A  line  from  East  Portland,  in  the 
State  of  Oregon,  to  Albina,  in  said  State.  10th.  A  line  from  La 
Grande,  in  the  State  of  Oregon,  to  Elgin,  in  said  State.  11th.  A 
line  from  Winona  Junction,  in  the  State  of  Washington,  to  Seltice, 
in  said  State.  12th.  A  line  from  Tekoa,  in  the  State  of  Washington, 
to  Mullan,  in  the  State  of  Idaho,  with  a  branch  from  Wallace,  in  the 
State  of  Idaho,  to  Burke,  in  said  State.  13th.  A  line  from  Lower 
Cascades,  in  the  State  of  Washington,  to  Upper  Cascades,  in  said 
State.  14th.  A  line  from  Portland,  in  the  State  of  Oregon,  via  such 
route  as  may  be  selected  by  the  Board  of  Directors  of  the  corporation, 
to  a  point  at  or  near  the  mouth  of  the  Columbia  Kiver,  on  either  the 
north  or  south  side  of  said  river.  15th.  A  line  from  Dayton,  in  the 
State  of  Washington,  to  a  point  at  or  near  Delaney,  in  said  State. 
16th.  A  line  from  Moscow,  in  the  State  of  Idaho,  towards  or  to 
Lewiston,  in  said  State.  17th.  A  line  from  a  point  at  or  near  Biggs 
Station,  in  the  State  of  Oregon,  towards  or  to  Prineville,  in  said  State. 
18th.  A  line  from  Elgin,  in  the  State  of  Oregon,  towards  or  to  Wal- 
lowa, in  said  State.  19th.  A  line  from  Fairfield,  in  the  State  of 
Washington,  to  Waverly,  in  said  State.     20th.  A  line  from 

5745  Portland,  in  the  State  of  Oregon,  to  St.  Johns,  in  said  State. 
21st.  A  line  from  a  point  near  Wardner,  in  the  State  of  Idaho, 

to  the  Sierra  Nevada  Mine,  at  or  near  the  head  of  Deadwood  Gulch, 
in  said  State.  22d.  A  line  from  the  terminus  of  this  company's 
present  railroad  in  St.  Johns,  Multnomah  County,  Oregon,  to  a  con- 
nection with  the  constructed  line  of  railroad  of  this  Company  at  or 
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near  Troutdale,  in  said  County  and  State.  23d.  A  line  from  Wal- 
lowa, in  the  State  of  Oregon,  by  some  eligible  route  to  a  point  at  or 
near  Joseph,  in  said  State,  and  to  acquire  in  any  lawful  manner  all 
or  any  part  of  the  railroads,  steamboats,  steamship  and  telegraph 
lines,  and  other  property  formerly  or  now  owned  by  the  Oregon  Kail- 
way  and  Navigation  Company,  the  Cascades  Railroad  Company,  the 
Walla  Walla  and  Columbia  River  Railroad  Company,  the  Columbia 
and  Palouse  Railroad  Company,  the  Oregon  Railway  Extensions 
Company,  the  Washington  and  Idaho  Railroad  Company,  and  the 
Mill  Creek  Flume  and  Manufacturing  Company,  or  of  either  or  any  of 
said  companies,  or  the  stocks,  bonds  or  other  securities  of  either  or  any 
of  said  companies,  and  to  maintain  and  operate  such  constructed  and 
acquired  railroad  and  telegraph  lines  and  branches,  and  to  carry 
freight  and  passengers  thereon,  and  to  receive  tolls  for  the  carriage 
of  the  same. 

"  Second :  To  purchase  or  consolidate  with,  lease  or  otherwise  ac- 
quire, or  to  operate  and  maintain,  on  such  terms  as  may  be  agreed 
upon,  any  railroad  or  railroads  in  Oregon,  Washington  and  Idaho, 
with  its  or  their  rolling  stock,  equipments  and  appurtenances,  and 
to  complete  the  same  to  its  authorized  terminus. 

5746  "  Third :  To  facilitate  and  to  assist  in  the  construction,  build- 
ing and  extension,  equipment  and  operation  of  any  railroad 

line,  steamship  or  steamboat  line  in  Oregon,  Washington  or  Idaho, 
or  steamship  line  running  from  Portland,  or  any  point  on  the  Colum- 
bia River,  to  any  other  ports,  and  connected  or  intended  to  connect 
or  exchange  traffic  with  the  railroad,  steamships  or  steamboats  of 
this  corporation,. and  for  such  purpose  to  subscribe  for  or  purchase 
the  stock  or  bonds  of  any  company  owning  or  operating  any  such 
railroad,  steamships  or  steamboats,  and  to  guarantee  or  otherwise 
secure  the  payment  of  any  such  bonds  or  the  interest  thereon  by 
pledge  or  mortgage  of  the  property  of  this  corporation,  or  any  part 
thereof,  or  otherwise,  and  to  consolidate  with  or  to  lease  or  contract 
for  the  operation  and  maintaining  of  any  and  all  of  such  railroads, 
steamships  or  steamboats  companies  so  aided. 

"  Fourth :  To  build,  purchase,  own,  lease  or  operate  steamboats  be- 
tween the  ports  of  Portland,  Astoria,  Victoria,  Sitka,  San  Francisco, 
or  any  other  ports  in  the  Northern  Pacific  Ocean,  and  steamboats  on 
the  Columbia,  Willamette  and  Snake  Rivers,  and  also  to  build,  pur- 
chase and  own  or  lease  docks,  piers,  warehouses,  locks,  ferry-boats, 
stages  and  other  means  of  transportation  in  connection  with  the  rail- 
roads, steamboats,  and  steamships  above  mentioned. 

"  Fifth :  To  purchase  or  lease  lands,  whether  adjacent  or  contiguous 
to  its  railroads,  docks,  or  warehouses  or  not ;  and  to  hold,  possess,  im- 
prove, lease,  sell,  mortgage  or  otherwise  dispose  of  such  lands  in  such 
manner  as  may  be  deemed  fit. 

"  Sixth.  To  borrow  money  on  bonds,  notes  or  otherwise  for  the 
general   purposes   of  the  corporation,   and   to   mortgage   its 

5747  railroads,  steamships,  steamboats,  franchises,  rolling  stock  and 
any  and  all  property,  to  secure  the  payment  thereof. 
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"  Seventh :  To  do  all  other  things  necessary  or  proper  for  the  ac- 
complishment of  the  objects  above  specified.' 

"  Resolved,  that  the  Directors  of  this  Company  be  and  they  are 
hereby  authorized  and  directed  to  file  said  Supplementary  Articles 
of  Incorporation  in  the  manner  provided  by  law  when  the  same  have 
been  prepared  and  executed  as  aforesaid,  and  that  the  said  Directors 
and  officers  of  this  Company  are  hereby  authorized  and  directed  to 
publish  and  give  any  and  all  notices  required  by  law  of  the  making 
and  filing  of  such  Supplementary  Articles  " ;  and, 

Whereas  at  a  regular  meeting  of  the  Board  of  Directors  of  The 
Oregon  Eailroad  and  Navigation  Company  duly  called  and  held  at 
the  office  of  the  Company  in  the  City  of  Portland,  Multnomah 
County,  Oregon,  on  the  27th  day  of  September,  1905,  the  said  reso- 
lutions of  the  said  stockholders'  meeting  were  by  resolution  of  said 
Board  of  Directors  duly  ratified,  confirmed  and  adopted,  and  the 
execution  of  said  Supplementary  Articles  of  Incorporation  in  the 
manner  and  form  aforesaid  were  duly  authorized,  and  the  Secretary 
of  the  Company  was  authorized  and  directed  to  file  the  same  as 
required  by  law  and  to  give  notice  of  the  adoption  of  the  same  as 
required  by  law,  now  therefore 

Know  all  men  by  these  presents:  That  The  Oregon  Railroad  and 

Navigation    Company   and   the   undersigned,   Wm.    L.    Bull,   Wm. 

D.  Cornish,  W.  W.  Cotton,  H.  F.  Conner,  Wm.  Crooks,  Max- 

5748  well  Evarts,  E.  H.  Harriman,  Otto  H.  Kahn,  W.  R.  Litzen- 
berg,  R.  S.  Lovett,  R.  B,  Miller,  J.  P.  O'Brien,  W.  D.  Skinner, 

H.  J.  Stirling  and  James  Wilson,  being  all  Directors  of  The  Oregon 
Railroad  and  Navigation  Company,  in  pursuance  of  said  resolution 
do  hereby  adopt  the  following 

SUPPLEMENTARY    ARTICLES    OF    INCORPORATION 

OF 

THE   OREGON    RAILROAD    AND    NAVIGATION    COMPANY. 

The  Oregon  Railroad  and  Navigation  Company  hereby  adopts  the 
following  Supplementary  Articles  of  Incorporation  in  addition  to 
its  present  Articles  of  Incorporation  for  the  purpose  of  engaging  in 
the  new  enterprises  or  business  pursuits  hereinafter  specified  in  addi- 
tion to  the  enterprises  described  in  the  original  Articles  of  Incorpora- 
tion of  the  Company  and  amended  by  the  Supplementary  Articles  of 
Incorporation  filed  April  17,  1901,  in  the  same  manner  as  if  there 
were  inserted  after  the  words  "  21st.  A  line  from  a  point  near  Ward- 
ner,  in  the  State  of  Idaho,  to  the  Sierra  Nevada  Mine,  at  or  near  the 
head  of  Deadwood  Gulch,  in  said  State  " ;  in  the  first  paragraph  of 
Article  III.  of  said  Articles  of  Incorporation,  as  so  amended,  the 
following  words,  to  wit: 

"  22nd.  A  line  from  the  terminus  of  this  company's  present  rail- 
road in  St.  Johns,  Multnomah  County,  Oregon,  to  a  connection  with 
the  constructed  line  of  railroad  of  this  company  at  or  near 

5749  Troutdale,  in  said  County  and  State.    23d.  A  line  from  Wal- 
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Iowa,  in  the  State  of  Oregon,  by  some  eligible  route  to  a  point  at  or 
near  Joseph,  in  said  State." 

So  that  said  Article  III.  shall  read  as  follows : 

Article  III. 

"  The  business  of  the  corporation  shall  be — 

"  First.  To  acquire  or  construct  and  equip  the  following  railroad 
and  telegraph  lines,  namely :  1st.  A  line  from  Portland,  in  the  State 
of  Oregon,  to  Huntington,  in  said  State.  2d.  A  line  from  Umatilla 
Junction,  in  the  State  of  Oregon,  via  Wallula  Junction,  in  the  State 
of  Washington,  to  Walla  Walla,  in  the  State  of  Washington.  3rd.  A 
line  from  Pendleton  Junction,  in  the  State  of  Oregon,  via  Walla 
Walla,  to  Spokane,  in  the  State  of  Washington.  4th.  A  line  from 
Willows  Junction,  in  the  State  of  Oregon,  to  Heppner,  in  said  State. 
5th.  A  line  from  Bolles  Junction,  in  the  State  of  Washington,  to 
Dayton,  in  said  State.  6th.  A  line  from  Walla  Walla,  in  the  State 
of  Washington,  to  Dudley  and  Dixie,  in  said  State.  7th.  A  line  from 
Connell  Junction,  in  the  State  of  Washington,  via  La  Crosse  Junc- 
tion, in  the  State  of  Washington,  to  Moscow,  in  the  State  of  Idaho. 
8th.  A  line  from  Starbuck,  in  the  State  of  Washington,  to  Pomeroy, 
in  said  State.  9th.  A  line  from  East  Portland,  in  the  State  of  Oregon, 
to  Albina,  in  said  State.  10th.  A  line  from  La  Grande,  in  the  State 
of  Oregon,  to  Elgin,  in  said  State.  11th.  A  line  from  Winona  Junc- 
tion, in  the  State  of  Washington,  to  Seltice,  in  said  State. 
5750  12th.  A  line  from  Tekoa,  in  the  State  of  Washington,  to  Mullan, 
in  the  State  of  Idaho,  with  a  branch  from  Wallace,  in  the 
State  of  Idaho,  to  Burke,  in  said  State.  13th.  A  line  from  Lower 
Cascades,  in  the  State  of  Washington,  to  Upper  Cascades,  in  said 
State.  14th.  A  line  from  Portland,  in  the  State  of  Oregon,  via  such 
route  as  may  be  selected  by  the  Board  of  Directors  of  the  corpora- 
tion, to  a  point  at  or  near  the  mouth  of  the  Columbia  River,  on  either 
the  north  or  the  south  side  of  said  river.  15th.  A  line  from  Day- 
ton, in  the  State  of  Washington,  to  a  point  at  or  near  Delaney,  in 
said  State.  16th.  A  line  from  Moscow,  in  the  State  of  Idaho,  to- 
wards or  to  Lewiston,  in  said  State.  17th.  A  line  from  a  point  at 
or  near  Biggs  Station,  in  the  State  of  Oregon,  towards  or  to  Prine- 
ville,  in  said  State.  18th.  A  line  from  Elgin,  in  the  State  of  Oregon, 
towards  or  to  Wallowa,  in  said  State.  19th.  A  line  from  Fairfield, 
in  the  State  of  Washington,  to  Waverly,  in  said  State.  20th.  A  line 
from  Portland,  in  the  State  of  Oregon,  to  St.  Johns,  in  said  State. 
21st.  A  line  from  a  point  near  Wardner,  in  the  State  of  Idaho,  to  the 
Sierra  Nevada  Mine,  at  or  near  the  head  of  Deadwood  Gulch,  in  said 
State.  22d.  A  line  from  the  terminus  of  this  company's  present  rail- 
road in  St.  Johns,  Multnomah  County,  Oregon,  to  a  connection  with 
the  constructed  line  of  railroad  of  this  company  at  or  near  Trout- 
dale  in  said  County  and  State.  23d.  A  line  from  Wallowa,  in  the 
State  of  Oregon,  by  some  eligible  route  to  a  point  at  or  near  Joseph, 
in  said  State,  and  to  acquire  in  any  lawful  manner  all  or  any  part 
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of  the  railroads,  steamboats,  steamships  and  telegraph  lines, 

5751  and  other  property  formerly  or  now  owned  by  the  Oregon 
Railway  and   Navigation    Company,  the   Cascades   Eailroad 

Company,  the  Walla  Walla  and  Columbia  River  Railroad  Com- 
pany, the  Columbia  and  Palouse  Railroad  Company,  the  Oregon 
Railway  Extensions  Company,  the  Washington  and  Idaho  Rail- 
road Company,  and  the  Mill  Creek  Flume  and  Manufacturing  Com- 
pany, or  of  either  or  any  of  said  Companies,  or  the  stock,  bonds,  or 
other  securities  of  either  or  any  of  said  companies,  and  to  main- 
tain and  operate  such  constructed  or  acquired  railroad  and  telegraph 
lines  and  branches,  and  to  carry  freight  and  passengers  thereon,  and 
to  receive  tolls  for  the  carriage  of  the  same. 

"  Second.  To  purchase  or  consolidate  with,  lease  or  otherwise 
acquire,  or  to  operate  and  maintain,  on  such  terms  as  may  be  agreed 
upon,  any  railroad  or  railroads  in  Oregon,  Washington,  and  Idaho, 
with  its  or  their  rolling  stock,  equipments  and  appurtenances,  and  to 
complete  the  same  to  its  authorized  terminus. 

"Third.  To  facilitate  and  assist  in  the  construction,  building  and 
extension,  equipment  and  operation  of  any  railroad  line,  steamship 
or  steamboat  line  in  Oregon  Washington  or  Idaho,  or  steamship  line 
running  from  Portland,  or  any  point  on  the  Columbia  River  to  any 
other  ports,  and  connected  or  intending  to  connect  or  exchange 
traffic  with  the  railroad,  steamships  or  steamboats  of  this  corpora- 
tion, and  for  such  purpose  to  subscribe  for  or  purchase  the  stock  or 
bonds  of  any  company  owning  or  operating  any  such  railroad,  steam- 
ships or  steamboats,  and  to  guarantee  or  otherwise  secure  the 

5752  payment  of  any  such  bonds  or  the  interest  thereon  by  pledge 
or  mortgage  of  the  property  of  this  corporation,  or  any  part 

thereof,  or  otherwise,  and  to  consolidate  with  or  to  lease  or  contract 
for  the  operation  and  maintaining  of  any  and  all  of  such  railroads, 
steamships  or  steamboat  companies  so  aided. 

"  Fourth.  To  build,  purchase,  own,  lease  or  operate  steamboats  be- 
tween the  ports  of  Portland,  Astoria,  Victoria,  Sitka,  San  Francisco, 
or  any  other  ports  in  the  Northern  Pacific  Ocean,  and  steamboats 
on  the  Columbia,  Willamette  and  Snake  Rivers,  and  also  build,  pur- 
chase and  own  or  lease  docks,  piers,  warehouses,  locks,  ferry-boats, 
stages  and  other  means  of  transportation  in  connection  with  the  rail- 
roads, steamboats  and  steamships  above  mentioned. 

"Fifth.  To  purchase  or  lease  lands,  whether  adjacent  or  contig- 
uous to  its  railroads,  docks  or  warehouses  or  not ;  and  to  hold,  pos- 
sess, improve,  lease,  sell,  mortgage  or  otherwise  dispose  of  such  lands 
in  such  manner  as  may  be  deemed  fit. 

"  Sixth.  To  borrow  money  on  bonds,  notes  or  otherwise  for  the 
general  purpose  of  the  corporation,  and  to  mortgage  its  railroads, 
steamships,  steamboats,  franchises,  rolling  stock  and  any  and  all 
property,  to  secure  the  payment  thereof. 

"  Seventh.  To  do  all  other  things  necessary  or  proper  for  the  ac- 
complishment of  the  objects  above  mentioned." 

In  testimony  whereof  The  Oregon  Railroad  and  Navigation  Com- 
pany has  caused  these  presents,  executed  in  triplicate,  to  be  signed 
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by  its  President  and  its  Secretary  and  its  corporate  seal  to  be 
5753    hereto  attached,  and  we,  the  undersigned,  Directors  of  the  said 

Company  have  to  triplicates  hereof,  set  our  hands  and  seals 
this  27th  day  of  September,  1905. 

The  Oregon  Eailroad  and  Navigation  Company, 
By  E.  H.  Harriman,  President. 
(corporate  seal.) 
Attest: 


W.  W.  Cotton,       (seal.)     E.  H.  Harriman, 

Secretary. 
B.  S.  Lovett,  (seal.)     W.  D.  Cornish, 

Director. 
William  L.  Bull,  (seal.)     O.  H.  Kahn, 

Director. 
Maxwell  Evarts,    (seal.)     J.  P.  O'Brien, 

Director. 
Wm.  Crooks,   '        (seal.)     H.  F.  Conner, 

Dimctor. 
E.  B.  Miller,         (seal.)     H.  J.  Stirling, 

Director. 
James  G.  Wilson,   (seal.)     W.  E.  Litzenbero, 

Director. 
W.  D.  Skinner,      (seal.)     W.  W.  Cotton, 

Director. 


(seal.) 
Director. 

(seal.) 
Director. 

(seal.) 
Director. 

(seal.) 


(seal.) 
Director. 

(seal.) 
Dd/recior. 

(seal.) 
Director- 

{(SEAL.) 


State  op  Oregon, 


County  of  Multnomah, 


ss. 


Be  it  remembered  that  on  the  7th  day  of  December,  1905,  -before 
me  the  undersigned,  a  Notary  Public  in  and  for  said  county,  and 

State,  personally  appeared  the  within  named  J.  P.  O'Brien, 
5754    W.  W.  Cotton,  H.  F.  Conner,  James  <Q,  Wilson,  H.  J.  Stirling, 

W.  K.  litzenbeas^g,  W.  D.  Skinner  and  William  Ow*ks,  who 
are  known  to  me  to  be  the  identical  persons  described  in  and  who 
executed  the  foregoing  instrument,  and  who  are  known  to  me  to 
be  Directors  of  The  Oregon  Eailroad  and  Navigation  Oosaapany,  and 
acknowledged  to  me  that  they  executed  the  same  for  the  aiges  and 
purposes  therein  mentioned. 

That  at  the  same  time  and  place  personally  appeared  W.  W. 
Cotton,  to  me  personally  known  and  personally  known  to  me  to  be 
the  Secretary  of  The  Oregon  Eailroad  and  Navigation  Company, 
and  acknowledged  to  me  that  he  as  such  Secretary  executed  the  fore- 
going instrument  as  and  for  the  act  and  deed  of  The  Oregon  Eail- 
road and  Navigation  Company  for  the  uses  and  purposes  therein  set 
forth,  and  the  said  Cotton  being  by  me  first  duly  sworn,  did  depose 
and  say  that  he  is  the  Secretary  of  The  Oregon  Eailroad  and  -Naviga- 
tion Company ;  that  he  is  the  legal  custodian  of  and  has  in  his  pos- 
session the  corporate  seal  of  The  Oregon  Eailroad  and  Navigation 
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Company ;  that  the  seal  affixed  to  the  foregoing  instrument  purport- 
ing to  be  the  seal  of  such  company  is  such  corporate  seal;  that  the 
same  was  affixed  by  him  as  Secretary  of  said  Company  on  the  27th 
day  of  September,  1905,  by  the  order  of  the  Board  of  Directors  of 
said  Company,  and  that  he  signed  his  name  thereto  by  like  order  of 
the  Directors. 

In  witness  whereof,  I  have  hereunto  set  my  hand  and  affixed  my 
official  seal  at  the  city  of  Portland,  State  of  Oregon,  the,  date  first 
above  written. 

(notarial  seal.)  W.  A.  Bobbins, 

Notary  Public  in  and  for  Oregon. 

My  commission  expires  September  6,  1906. 

5755  State  of  New  York, 

City  and  County  of  New  York. 

Be  it  remembered  that  on  this  6th  day  of  November,  1905,  before 
me,  the  undersigned,  a  Notary  Public  in  and  for  said  County  and 
State,  personally  appeared  the  within  named  R.  S.  Lovett,  W.  D. 
Cornish,  Maxwell  Evarts,  William  L.  Bull,  E.  H.  Harriman,  R.  B. 
Miller  and  Otto  H.  Kahn,  who  are  known  to  me  to  be  the  identical 
persons  described  in  and  who  executed  the  foregoing  instrument,  and 
who  are  known  to  me  to  be  directors  of  The  Oregon  Railroad  and 
Navigation  Company,  and  acknowledged  to  me  that  they  executed 
the  same  for  the  uses  and  purposes  therein  mentioned. 

That  at  the  same  time  and  place  personally  appeared  E.  H.  Harri- 
man, to  me  personally  known  and  personally  known  to  me  to  be  the 
President  of  The  Oregon  Railroad  and  Navigation  Company,  and 
acknowledged  to  me  that  he  as  such  President  executed  the  foregoing 
instrument  as  and  for  the  act  and  deed  of  The  Oregon  Railroad  and 
Navigation  Company  for  the  uses  and  purposes  therein  set  forth,  and 
the  said  E.  H.  Harriman  being  by  me  first  duly  sworn  did  depose  and 
say  that  he  is  the  President  of  The  Oregon  Railroad  and  Navigation 
Company,  and  that  he  signed  his  name  thereto  by  the  order  of  the 
Board  of  Directors  of  said  Company. 

In  witness  whereof,  I  have  hereunto  set  my  hand  and  affixed  my 
official  seal  at  the  City  of  New  York,  State  of  New  York,  the  date 
first  above  written. 

(notarial  seal.)  Charles  Franklin, 

Notary  Public  in  and  for  New  York 
My  commission  expires  March  31, 1905. 

5756  (Endorsed:)  3902.  Supplementary  articles  of  incorporation 
of  The  Oregon  Railroad  and  Navigation  Company,  filed  in 

the  office  of  the  Secretary  of  State  of  the  State  of  Oregon,  for  Record 
at  nine  o'clock  A.  M.,  the  9th  day  of  December,  1907,  and  recorded  on 
page  305  of  Book  22  of  Records  of  Articles  of  Incorporation  of 
private  corporations.    F.  I.  Dunbar,  Secretary  of  State. 
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regular  meeting  of  the  board  of  directors  of  the  oregon  railroad 
and  navigation  company. 

Pursuant  to  the  by-laws  a  regular  meeting  of  the  Board  of  Direct- 
ors of  The  Oregon  Railroad  and  Navigation  Company  was  held  on 
Tuesday,  January  2d,  1906,  at  3  o'clock  P.  M. 

The  following  directors  were  present,  Messrs.  O'Brian,  Cotton, 
Crooks,  Miller,  Conner,  Wilson,  Skinner,  Stirling  and  Litzenberg. 

The  meeting  was  called  to  order  by  Vice-President  O'Brien. 

Mr.  Cotton  then  moved  the  adoption  of  the  following  resolution, 
which  motion  was  seconded  by  Mr.  Conner,  said  resolution  being 
as  follows : 

Resolved,  That  this  company  desires  to  construct  and  build  a 
branch  or  side  line  of  its  present  constructed  line  of  railroad 

5757  extending  from  a  point  in  the  Town  of  St.  Johns  in  Mult- 
nomah County,  Oregon,  at  the  intersection  of  North  Second 

Street  and  Vancouver  (formerly  Fessenden)  Street,  as  shown  upon 
the  duly  recorded  plot  of  the  Town  of  St.  Johns  and  running  thence 
in  a  northerly,  easterly  and  southerly  direction  by  some  eligible  route 
to  a. connection  with  the  constructed  railroad  of  this  Company  at  a 
point  at  or  near  Clarnie  Station  in  said  Multnomah  County,  all  of 
said  extensions  to  be  located  in  Multnomah  County,  Oregon,  and  to 
exercise  in  connection  with  such  branch  line  or  side  line  the  right 
of  eminent  domain  as  provided  by  the  laws  of  the  State  of  Oregon. 
Be  it  further 

Resolved,  that  said  branch  line  or  side  line  be,  and  the  same  is 
hereby  adopted  as  a  branch  line  or  side  line  of  the  line  of  this  Com- 
pany's railroad,  and  that  the  termini  thereof  shall  be  as  hereinbefore 
stated.    Be  it  further 

Resolved,  that  the  secretary  of  this  Company  be,  and  he  is  hereby 
authorized  and  directed  to  certify  two  copies  of  this  resolution  under 
the  seal  of  this  Company  and  to  cause  one  of  said  copies  to  be  filed 
in  the  office  of  the  Secretary  of  State  of  the  State  of  Oregon,  and 
the  other  in  the  office  of  the  County  Clerk  of  Multnomah  County, 
Oregon,  and  to  do  any  other  act  or  thing  necessary  or  proper  to  be 
done  for  the  purpose  of  complying  with  and  obtaining  the  benefits 
of  any  act  of  the  Legislative  Assembly  of  the  State  of  Oregon,  en- 
titled, "  An  act  to  provide  for  the  method  of  the  building  of  branch 
or  side  lines  or  extensions  by  Railway  Companies,"  approved  Feb- 
ruary 27,  1901. 

Said  resolution  having  been  put  to  a  vote  and  having  re- 

5758  ceived  the  unanimous  affirmative  vote  of  all  the  directors 
present,  was  declared  duly  adopted. 

******  * 

There  being  no  further  business  before  the  Board,  on  motion,  duly 
seconded,  the  Board  adjourned. 

(seal.)  W.  W.  Cotton,  Secretary. 
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ss: 


State  or  Oregon, 

County  of  Multnomah, 

I,  W.  W.  Cotton,  hereby  certify  that  I  am  Secretary  of  The 
Oregon  Railroad  and  Navigation  Company,  and  reside  in  Portland, 
Oregon,  and  am  custodian  of  the  corporate  seal  of  said  company; 
that  I  have  carefully  compared  the  foregoing  copy  of  a  portion  of 
the  minutes  of  the  regular  meeting  of  the  Board  of  Directors  of 
The  Oregon  Railroad  and  Navigation  Company  held  on  January  2, 
1906,  with  the  original  of  said  minutes  which  are  now  in  my  office 
and  custody  as  secretary  of  said  company  and  that  the  same  is  a 
full,  true  and  correct  copy  of  so  much  of  said  minutes  as  relates  to 
the  adoption  of  a  resolution  therein  set  forth,  and  of  the  whole 
thereof. 

In  witness  whereof,  I  have  hereunto  set  my  hand  and  affixed  the 
seal  of  The  Oregon  Railroad  and  Navigation  Company  at  Portland, 
Oregon,  January  3,  1906. 

(seal.)  W.  W.  Cotton,  Secretary. 

(Endorsed:)  3902.  Filed  Jan.  4,  1906.  F.  I.  Dunbar,  Secretary 
of  State. 

5759        Pamphlet  marked  Complainant's  Exhibit  S08. 

Mr.  Severance.  I  offer  in  evidence  Complainant's  Exhibit 
208,  being  an  Act  of  the  General  Assembly  of  the  State  of  Kentucky 
incorporating  the  Southern  Pacific  Company,  approved  March  17, 
1884,  together  with  an  amendment  thereto,  approved  March  21,  1888, 
being  the  only  amendment  to  said  Charter. 
Complainant's  Exhibit  208  is  as  follows : 

Complainant's  Exhibit  208. 

Endorsed  on  Cover : 

An  act 

of 

the  General  Assembly 

of  the 

-State  of  Kentucky, 

incorporating  the 

Southern  Pacific  Company, 

approved  March  17,  1884. 

Amendment  thereto, 
approved  March  21,  1888. 

An  act  to  Incorporate  the  Southern  Pacific  Company. 

Be  it  enacted  by  the  General  Assembly  of  the  Commonwealth  of 
Kentucky: 

Section  1.  That  Henry  D.  McHenry,  William  G.  Duncan,  Samuel 

E.  Hill,  Samuel  M.  Cox,  Henry  McHenry,  Jr.,  and  their 

5760    associates  and  successors  and  assigns  be,  and  they  are  hereby 


) 
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created  and  constituted  a  body  corporate  and  politic  under  the  name 
of  the  Southern  Pacific  Company,  and  as  such  shall  have  per- 
petual succession,  and  be  capable  in  law  to  purchase,  grant,  sell 
or  receive,  in  trust  or  otherwise,  all  kinds  of  personal  and  real  prop- 
erty, to  such  amount  as  the  Directors  of  said  Company  may  from 
time  to  time  determine ;  and  to  contract,  and  be  contracted  with,  sue 
and  be  sued,  plead  and  be  impleaded,  appear  and  prosecute  to  final 
judgments  all  suits  or  actions  at  law  or  in  equity  in  all  Courts  and 
places,  and  to  have  and  use  a  common  seal,  and  to  alter  the  same  at 
pleasure,  and  to  make  and  establish  such  by-laws,  rules  and  regula- 
tions for  the  government  of  said  Company  and  the  conduct  of  its 
business  as  said  corporatian,  or  the  stockholders  therein,  shall  deem 
expedient  or  necessary  for  the  management  of  its  affairs,  not,  incon- 
sistent with  the  Constitution  and  laws  of  this  State  or  of  the  United 
States;  and  generally  to  do  and  execute  all  acts,  matters  and  things 
which  may  be  deemed  necessary  or  convenient  to  carry  into  effect  the 
powers  and  privileges  herein  granted;  provided,  however,  that  said 
corporation  shall  not  have  power  to  make  joint  stock  with,  lease,  own 
or  operate  any  railroad  within  the  State  of  Kentucky. 

Sec.  2.  The  said  corporation  is  hereby  authorized  and  empowered 

to  contract  for  and  acquire,  by  purchase  or  otherwise,  bonds,  stocks, 

obligations  and  securities  of  any  corporation,  company  or  association 

now  existing,  or  hereafter  formed  or  constituted,  and  bonds, 

5761  obligations  and  securities  of  any  individuals,  State,  Territory, 
government  or  local  authorities  whatsoever,  and  to  enter  into 

contracts  with  any  corporation,  company  or  association,  individuals., 
State,  Territory,  government  or  local  authorities,  in  respect  of  their 
bonds,  stock,  obligations  and  securities;  or  in  respect  of  the  con- 
struction, establishment,  acquisition,  owning,  equipment,  leasing, 
maintenance  or  operation  of  any  railroads,  telegraphs  or  steamship 
lines,  or  any  public  or  private  improvements,  or  any  appurtenances 
thereof,  in  any  State  or  Territory  of  the  United  States,  or  in  any 
foreign  country ;  and  to  buy,  hold,  sell  and  deal  in  all  kinds  of  public 
and  private  stocks,  bonds  and  securities;  and  said  corporation  may 
borrow  and  loan  money,  issue  its  own  bonds  or  other  .evidences  of 
indebtedness,  and  sell,  negotiate  and  pledge  the  same  to  such  amounts, 
upon  such  terms,  and  in  such  manner  as  may  from  time  to  time  be 
determined  by  the  Directors  of  said  corporation,  and  it  may  mort- 
gage all,  or  any  part,  of  its  property,  assets  and  franchises  to  secure 
such  bonds  and  the  interest  thereon,  on  such  terms  and  conditions  as 
shall  on  that  behalf  be  prescribed  by  its  Board  of  Directors. 

Sec.  3.  The  capital  stock  of  said  corporation  shall  be  one  million 
dollars,  divided  into  shares  of  one  hundred  dollars  each,  which  shares 
shall  be  deemed  personal  property  and  may  be  issued,  transferred  and 
forfeited  for  non-payment  in  such  manner  as  the  Board  of  Directors 
of  such  corporation  may  determine ;  and  no  person  shall  be  in  any  wise 
liable  as  a  stockholder  of  said  corporation  after  said  capital  stock  to 
such  amount  of  one  million  dollars  shall  have  been  paid  in,  in 

5762  cash,  and  a  certificate  to  that  effect,  signed  and  sworn  to  by  the 
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Treasurer  and  a  majority  of  the  Board  of  Directors  of  said  cor- 
poration, shall  have  been  filed  in  the  office  of  the  Secretary  of 
State  of  this  State;  nor  shall  the  said  corporation,  nor  any  of  the 
officers  or  agents  thereof,  be  thereafter  bound  to  make  any  further 
returns  or  certificates.  Provided,  however,  that  if  after  the  payment 
of  such  capital  stock  any  part  thereof  shall  be  withdrawn  for,  or 
refunded  to,  any  of  the  stockholders,  when  the  property  of  the  cor- 
poration is  insufficient,  or  will  be  thereby  rendered  insufficient,  for 
the  payment  of  all  its  debts,  the  stockholders  receiving  the  same  shall 
be  bound  and  obliged  to  repay  to  said  corporation,  or  its  creditors, 
the  amount  so  withdrawn  or  refunded. 

Sec.  4.  Any  two  of  the  persons  above  named  as  corporators  of  said 
corporation  may  call  the  first  meeting  for  the  organization  of  such 
corporation,  at  such  time  and  place  as  they  may  appoint,  by  mailing 
a  proper  notice  of  such  meeting  to  each  of  such  corporators  at  least 
ten  days  before  the  time  appointed;  and  in  case  a  majority  of  such 
corporators  shall  attend  such  meetings,  either  in  person  or  by  proxy, 
they  may  open  books  for  subscriptions  to  its  capital  stock,  and  when- 
ever five  hundred  thousand  dollars  shall  be  subscribed,  and  ten  per 
cent,  of  said  subscriptions  shall  be  paid,  in  cash,  the  stockholders  of 
said  corporation  may  organize  the  same,  and  said  corporation  may 
proceed  to  business. 

5763  Sec.  5.  Each  share  of  stock  shall  entitle  the  holder  thereof  to 
one  vote,  in  person  or  by  proxy,  at  all  meetings  of  the  stock- 
holders. The  holders  of  a  majority  in  interest  of  the  capital  stock 
present  in  person  or  by  proxy,  shall  constitute  a  quorum.  The  corpo- 
ration shall  have  a  lien  on  all  the  stock  and  property  of  its  members 
invested  therein,  for  all  debts  due  by  them  to  said  corporation,  which 
lien  may  be  enforced  in  such  manner  as  the  by-laws  shall  prescribe. 

Sec.  6.  The  stock,  property,  and  affairs  of  said  corporation,  shall 
be  managed  by  a  Board  of  Directors  of  such  number,  not  less  than 
three,  as  may  be  from  time  to  time  determined  by  the  corporators  or 
stockholders.  The  Directors  shall  be  elected  by  the  stockholders  at 
such  time  and  place,  and  in  such  manner,  and  for  such  terms,  as  the 
stockholders  shall  from  time  to  time  determine.  Meetings  of  Di- 
rectors or  stockholders  may  be  held  within  or  without  the  state.  No 
person  shall  be  elected  a  Director  who  is  not  a  stockholder  of  the 
corporation.  A  majority  of  the  Directors  shall  constitute  a  quorum 
of  said  board  for  the  transaction  of  business.  The  Directors  shall 
appoint  from  their  own  number  a  President,  and  they  shall  also 
appoint  a  Clerk  and  Treasurer,  and  such  other  officers  and  agents  as 
they  may  deem  proper,  to  hold  their  offices  during  the  pleasure  of  the 
Board.  In  case  of  a  vacancy  or  vacancies  in  the  Board,  the  remaining 
Directors  may  fill  such  vacancy  or  vacancies.  The  capital  stock  of 
said  corporation  may  be  increased  from  time  to  time  to  such  sum  as 
may  be  determined  by  the  Board  of  Directors  of  said  corporation, 
provided  such  increase  or  diminution  shall  be  approved  by  at  least 
two-thirds  in  interest  of  the  stockholders  of  said  corporation. 

5764  Sec.  7.  The  annual  tax  upon  said  corporation  shall  be  the 
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same  as  is  now  fixed  by  the  law  for  broker's  license;  provided  that 
all  property  owned  by  said  corporation  and  situated  in  the  State 
shall  pay  the  same  State  and  local  tax  as  is  assessed  upon  similar 
property;  and  capital  stock  in  said  corporation  owned  by  citizens  of 
the  State  shall  be  assessed  against  the  holders  thereof  as  choses  in 
action  under  the  equalization  law. 

Sec.  8.  The  Company  shall  keep  an  office  for  the  transaction  of 
business,  and  the  Clerk,  or  assistant  clerk,  of  said  corporation  shall 
reside  within  the  State  of  Kentucky;  but  the  said  corporation  may 
keep  offices  at  such  places  outside  of  this  State  as,  in  the  judgment 
of  its  Board  of  Directors,  its  business  may  from  time  to  time  require. 
Provided  that  nothing  herein  contained  shall  be  construed  as  grant- 
ing any  lottery  or  banking  privileges. 
Sec.  9.  This  act  shall  take  effect  immediately,  upon  its  passage. 

Charles  Oefutt, 
Speaker  of  the  Rouse  of  Representatives. 
James  E.  Hindman, 
Speaker  of  the  Senate. 
Approved  March  17,  1884. 
J.  Proctor  Knott. 
By  the  Governor : 

Jas.A.  McKenzee, 

Secretary  of  State. 

5765    An  Act  to  amend  "An  Act  to  Incorporate  the  Southern  Pacific 
Company,"  Approved  March  Seventeenth,  Eighteen  Hun- 
dred and  Eighty-four. 
Be  it  enacted  by  the  General  Assembly  of  the  Commonwealth  of 
Kentucky: 

Section  1.  That  the  Act  entitled,  "An  Act  to  incorporate  the 
Southern  Pacific  Company,"  which  was  approved  March  seventeen, 
eighteen  hundred  and  eighty-four,  be  and  the  same  is  amended  by 
adding  to  Section  1  thereof  the  following  words,  to  wit :  except  sub- 
ject to  and  in  conformity  with  the  provisions  of  the  laws  of  the  State 
of  Kentucky  applicable  to  Railroads,  and  acquiring  no  special  rights 
that  may  be  possessed  by  any  railroads  in  the  State  except  the  general 
and  ordinary  rights  of  common  carriers  as  possessed  by  railroads 
generally. 

Sec.  2.  This  Act  shall  take  effect  from  its  passage. 

Ben  Johnson, 
Speaker  of  the  House  of  Representatives. 
J.  W.  Bryan, 
Speaker  of  the  Senate. 
Approved  March  21,  1888. 

S.  B.  Buckner. 
By  the  Governor : 
Geo.  M.  Adams, 

Secretary  of  State. 
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5766  Mr.  Severance.  It  is  stipulated  that  J,  H.  Manderfield, 
District  Freight  Agent  of  the  San  Pedro,  Los  Angeles.  &  Salt 
Lake  Railroad,  would,  if  sworn  as  a  witness,  testify  that  the  state- 
ments contained  in  his  letters  of  March  15, 1909,  and  March  10, 1909, 
addressed  to  S.  H.  Babcock,  Commissioner  of  Traffic,  of  Salt  Lake 
City,  which  letters  were  introduced  in  evidence  in  connection  with  the 
testimony  of  said  Babcock  and  are  set  out  on  pages  2396  of  the 
printed  record  in  this  case,  are  true. 

Mr.  Severance.  Counsel  for  Defendants  states  that  he  is  unable  to 
produce  the  statements  showing  the  divisions  and  instructions  to 
agents  prepared  by  William  Sproule,  Freight  Traffic  Manager  of  the 
Southern  Pacific  Company  at  San  Francisco,  testified  to  by  the 
witness  Tool. 

Paper  marked  Complainant's  Exihibit  209. 

Mr.  Severance.  It  is  stipulated  that  the  witness  Frank  W.  White 
would,  if  present,  testify  that  Complainant's  Exhibit  209  is  a  correct 
statement  showing  special  rates  on  salt  and  sugar  between  San  Fran- 
cisco, California,  and  Portland,  Oregon,  between  August  1, 1895,  and 
May  11,  1904,  as  shown  by  the  Southern  Pacific  Company's  tariffs  on 
file  in  the  office  of  the  Interstate  Commerce  Commission. 

I  offer  Complainant's  Exhibit  209  in  evidence. 
Complainant's  Exhibit  209  is  as  follows : 
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INTERSTATE   COMMERCE   COMMISSION 

BUREAU  OF  TARIFFS. 

Supplement  No.  2  to  Statement  No.  1688,  showing  special  rates  on  Salt  and 
Sugar  between  San  Francisco,  Gal.,  and  Portland,  Ore.  (Between  August 
1, 1895  and  May  11,  1904),  Applying  in  either  direction  unless  otherwise  noted. 


Southern  Pacific  Co.  Tariffs. 


Rates  in  Cents  Per  100  lbs. 


Effective 

Salt,  C.L. 

Sugar, 

C.L. 

Aug.    1,1895 

25 

80 

July    1,  1896 

20 

80 

Oct.  20,  1896 

25 

43 

Aug.   1,1897 

7i 

n* 

Dec.    5,  1897 

7i 

n* 

Jan.  28, 1898 

8 

8  * 

Feb.  10, 1898 

8 

8  * 

Feb.  10, 1900 

8 

10t* 

May    4,  1901 

8 

18  * 

Aug.   1,1901 

10i 

No  change.* 

Sept.  26, 1901 

lOi 

13  * 

Amndt.  5  to  ICC  178  Frt.  Tar.  10-0. . . 

I.  C.  C  367  Frt.  Tar.  14-0 

Amndt.  3  to  ICC  367  Frt.  Tar.  14-0. . . 

I.  C  C.  769  Spec.  Frt.  Tar.  20-0 

I.  C.  C.  899  Spec.  Frt.  Tar.  22-0 

Amndt.  6  to  Spec.  Frt.  Tar.  ICC  22-0 

I.  C.  C.  1048,  Spec.  Frt.  Tar.  23-0 

I.  C.  C.  1481,  Spec.  Frt.  Tar.  30-0 

I.  C.  C.  1743,  Spec.  Frt.  Tar.  33-0 

Amndt.  4  to  Spec.  Frt.  Tar.  33-0 

I.  C.  C.  1780,  Spec.  Frt.  Tar.  87-0 


•Apply  North  bound  only. 


5768        Mr.   Lovett.  It  is  stipulated   that  the   Chicago  office  ex- 
penses of  J.  C.  Stubbs  are  apportioned  between  the  Union 
Pacific  and  Southern  Pacific  lines,  of  which  he  is  traffic  director,  on 
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the  basis  of  interline  traffic  earnings  available  for  the  last  twelve 
months;  that  is  to  say:  the  May  expenses  are  apportioned  on  the 
basis  of  earnings  for  twelve  months  ending  March  31st;  that  J. 
Kruttschnitt's  office  expenses  are  apportioned  among  the  lines  of 
which  he  is  Director  of  Maintenance  and  Operation,  on  the  basis  of 
revenue  train  mileage  for  the  current  month. 

The  Texas  lines  operated  by  companies  whose  stock  is  owned  by 
the  Southern  Pacific  Company  do  not  pay  any  portion  of  the  office 
expenses  of  either  the  said  Stubbs  or  the  said  Kruttschnitt,  but 
the  Southern  Pacific  Company  (Pacific  System),  as  between  the 
Southern  Pacific  Company's  and  the  Union  Pacific  System's  lines, 
pay  the  proportion  that,  on  the  basis  above  stated,  would  be  charge- 
able against  the  said  Texas  lines. 

Mr.  Severance.  It  is  understood  that  testimony  will  be  offered  by 
the  Defendants  with  reference  to  the  Sunset  Limited  train  and  pas- 
senger traffic  generally  from  San  Francisco  to  New  Orleans;  that  if 
such  testimony  is  not  offered,  the  same  may  be  put  in  hereafter  by 
Complainant  with  the  same  effect  as  though  now  offered. 

Complainant  rests. 
5769  Mr.  Lovett.  Counsel  for  Defendants  now  gives  notice  of 
his  desire  to  offer  certain  documentary  evidence  on  the  14th 
day  of  July,  1909,  at  10.30  A.  M.,  and  we  ask  that  the  further  hear- 
ing herein  be  adjourned  until  Wednesday,  July  14,  1909,  at  the  City 
of  Chicago,  Illinois,  at  the  office  of  the  United  States  Marshal,  and 
that  at  the  termination  of  the  hearing  on  said  14th  day  of  July,  1909, 
an  adjournment  be  taken  until  Monday,  October  4,  1909,  at  New 
York,  N.  Y.,  the  specific  place  of  hearing  to  be  designated  at  the 
hearing  in  Chicago. 

The  Examinee.  Does  counsel  for  the  Government  consent  to  such 
adjournment? 

Mr.  Severance.  Yes. 

The  hearing  was  accordingly  adjourned  until  Wednesday,  July  14, 
1909,  at  the  office  of  the  United  States  Marshal,  Federal  Building, 
Chicago,  111. 
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